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Foreword 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 

All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the Groupings of 
Amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original document to assist members during actual proceedings but is 
omitted here as the text of the amendments is already contained in the Marshalled 
Lists of Amendments for Stage 2 and Stage 3).

Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 

Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments;



 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 

Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 

The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 

The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 

Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 

The Education Committee issued a call for written evidence at Stage 1 and received 
over 50 submissions.  The submissions were not included in the Stage 1 Report, and 
all available submissions are therefore included in this volume after the report. They 
include a submission by COSLA, which incorporated its comments to the Finance 
Committee on the Financial Memorandum. 

A summary of the written submissions, prepared for the Education Committee and 
issued with papers for its meeting on 7 June 2006, is also included.  

To assist it in its Stage 1 consideration of the Bill, the Education Committee 
undertook a series of focus group meetings with people who had been involved in 
the adoption process. No formal report was made on those meetings. 

The Subordinate Legislation Committee reported to the Education Committee on the 
Bill at Stage 1, and its report is included at Annexe C of the Stage 1 Report.  The 
minute extracts and Official Reports relating to that Committee’s consideration of the 
Bill (which were not published in the Stage 1 Report) are included in this volume. 

Similarly, the Finance Committee reported to the Education Committee on the Bill at 
Stage 1, and its report is included at Annexe D of the Stage 1 Report.  Additional 



material relating to that Committee’s consideration of the Bill (including written 
submissions and the minute extract and Official Report relating to the oral evidence 
taken) which was not published in the Stage 1 Report is included in this volume. 

Before the start of Stage 2, the Education Committee agreed to change the order in 
which the sections and schedules of the Bill would be considered.  The minutes and 
Official Report relating to that decision are included in this volume. 

Forthcoming titles 

The next titles in this series will be: 

 SPPB 106: Legal Profession and Legal Aid (Scotland) Bill 2006 
 SPPB 107: Criminal Proceedings etc. (Reform) (Scotland) Bill 2006 
 SPPB 108: Crofting Reform etc. (Scotland) Bill 2006 
 SPPB 109: Transport and Works (Scotland) Bill 2006 
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Adoption and Children (Scotland) Bill 1
Part 1—Adoption 
Chapter 1—The adoption service 

SP Bill 61 Session 2 (2006) 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 61-EN.  A Policy Memorandum is printed separately as SP Bill 61-PM. 

Adoption and Children (Scotland) Bill
[AS INTRODUCED] 

An Act of the Scottish Parliament to restate and amend the law relating to adoption; to make 
other provision in relation to the care and possession of children; to enable provision to be made 
in relation to allowances for the fostering of children; and for connected purposes.  

PART 1

ADOPTION5

CHAPTER 1

THE ADOPTION SERVICE

The adoption service 

1 Duty of local authority to provide adoption service 

(1) Each local authority must— 10

(a) to the extent that it already provides an adoption service in its area, continue to do 
so, and 

(b) to the extent that it does not provide such a service in its area, provide such a 
service there. 

(2) An adoption service consists of— 15

(a) pre-adoption services, 

(b) adoption support services, and 

(c) post-adoption services. 

(3) For the purpose of carrying out the duties imposed by subsection (1) efficiently and 
effectively, a local authority must have regard to— 20

(a) the other services that it provides in its area in carrying out the functions of a local 
authority under any of the enactments mentioned in section 5(1B) of the Social 
Work (Scotland) Act 1968 (c.49) (power of the Scottish Ministers to issue certain 
directions) including, in particular, those functions in so far as they relate to 
children, and 25

(b) any registered adoption service provided there. 
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Chapter 1—The adoption service 

(4) A local authority may carry out the duties imposed by subsection (1) by securing the 
provision of its adoption service by a registered adoption service. 

(5) In this section, “registered adoption service” means an adoption service provided as 
mentioned in section 2(11)(b) of the Regulation of Care (Scotland) Act 2001 (asp 8) and 
registered under Part 1 of that Act. 5

2 Local authority plans 

(1) Before the expiry of such period as the Scottish Ministers may direct, each local 
authority must prepare and publish a plan for the provision of the adoption service 
which it is required by section 1(1) to continue to provide, or to provide, in its area. 

(2) Each local authority— 10

(a) must from time to time review the plan published by it under subsection (1), and 

(b) may, having regard to any such review, prepare and publish— 

(i) modifications of the plan, or 

(ii) a plan in substitution for the plan. 

(3) In preparing a plan, or carrying out a review, under this section a local authority must 15
consult—

(a) each Health Board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29) which provides services under that Act in the area of 
the local authority, 

(b) such voluntary organisations as appear to the authority to represent the interests of 20
persons who use, or are likely to use, adoption services in that area, 

(c) such voluntary organisations as appear to the authority to provide services in that 
area which, were they to be provided by the authority, might be part of an 
adoption service, and 

(d) such other persons as may be prescribed by regulations made by the Scottish 25
Ministers.

(4) A local authority may incorporate a plan published under subsection (1) in any plan 
published by the authority under section 19(1) of the 1995 Act (local authority plans for 
services for children). 

(5) Where a local authority incorporates a plan as mentioned in subsection (4), it need not 30
separately publish a plan under subsection (1). 

(6) Subsections (2) and (5) apply to a plan modified or substituted under subsection (2) as 
they apply to a plan published under subsection (1). 

(7) The Scottish Ministers may give a local authority directions as to the carrying out of its 
functions under subsection (2). 35

(8) The Scottish Ministers may vary or revoke any direction given under subsection (7). 

3 Assistance in carrying out functions under sections 1 and 2 

(1) Where it appears to a local authority that an appropriate person could assist the authority 
in carrying out any of its functions under section 1 or 2, it may require the person to 
assist the authority in the way specified in the requirement. 40
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Part 1—Adoption 
Chapter 1—The adoption service 

(2) An appropriate person need not comply with a requirement made by virtue of subsection 
(1) if— 

(a) it would not be reasonably practicable to do so, 

(b) doing so would be incompatible with the person’s functions (whether statutory or 
otherwise), or 5

(c) where the person is not a natural person, doing so would unduly prejudice the 
carrying out of such functions. 

(3) For the purposes of this section, a person is “appropriate” if the person is— 

(a) another local authority, 

(b) a Health Board constituted under section 2 of the National Health Service 10
(Scotland) Act 1978 (c.29), 

(c) such other person as may be prescribed by regulations made by the Scottish 
Ministers.

4 Meaning of “adoption service” in Regulation of Care (Scotland) Act 2001 

In section 2 of the Regulation of Care (Scotland) Act 2001 (asp 8) (meaning of “care 15
services”)—

(a) in subsection (11), for paragraphs (a) and (b), substitute— 

“(a) provided by a local authority under section 1(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00); or 

(b) provided by a person other than a local authority and which consists of, 20
or includes— 

(i) the making of arrangements for or in connection with the adoption 
of children; or 

(ii) the provision of support, counselling or other forms of assistance 
in connection with the adoption of children, 25

(whether the person functions generally or in relation to a service 
provided, or to be provided, under that section).”, and 

(b) in subsection (12), for “(11)(b)” substitute “(11)(b)(i)”. 

Regulations

5 Adoption agencies: regulations about carrying out of functions30

(1) The Scottish Ministers may make regulations for any purpose relating to the carrying 
out of its functions by a registered adoption service. 

(2) The Scottish Ministers may make regulations with respect to the carrying out by local 
authorities of their functions in relation to adoption. 

(3) Regulations under this section may in particular make provision for or in connection 35
with—

(a) specifying circumstances in which a local authority proposing to make 
arrangements for the adoption of a child must apply for a permanence order, 
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Part 1—Adoption 

Chapter 1—The adoption service 

(b) requiring such an application to be made within a period specified in the 
regulations.

Services

6 Pre-adoption services 

(1) Pre-adoption services are services (including in particular services of a type mentioned 5
in subsection (2)) which are designed to meet the needs, in relation to adoption, of— 

(a) children who may be adopted, 

(b) parents and guardians of such children, 

(c) persons who may adopt a child. 

(2) Those types of service are— 10

(a) arrangements for assessing children who may be adopted, 

(b) arrangements for assessing prospective adopters, 

(c) arrangements for placing children for adoption, 

(d) counselling and assistance to any of the persons mentioned in subsection (1), 

(e) the provision of information about, and guidance on, the adoption process to any 15
such persons, and 

(f) any other assistance, in relation to the adoption process, that the local authority 
providing pre-adoption services in a particular case considers appropriate in the 
circumstances of that case. 

(3) A local authority must, on the request of a person mentioned in subsection (1), provide 20
pre-adoption services to the person. 

(4) The Scottish Ministers may by regulations— 

(a) amend subsection (2) by— 

(i) adding further types of service,  

(ii) modifying the types of service mentioned in that subsection, and 25

(b) make further provision about pre-adoption services.  

7 Adoption support services 

(1) A local authority may, on the request of a person (other than a person mentioned in 
section 6(1)) (a “relevant person”), make an assessment of the needs of the person for 
adoption support services. 30

(2) Adoption support services are services (including in particular services of a type 
mentioned in subsection (3)), which are designed to meet the needs, in relation to 
adoption, of relevant persons affected by an application, or a proposed application, for 
an adoption order. 

(3) Those types of service are— 35

(a) counselling and assistance to a relevant person, 
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(b) the provision of information about, and guidance on, the adoption process to a 
relevant person, and 

(c) any other assistance, in relation to the adoption process, that the local authority 
providing adoption support services in a particular case considers appropriate in 
the circumstances of that case. 5

(4) The Scottish Ministers may by regulations— 

(a) amend subsection (3) by— 

(i) adding further types of service, 

(ii) modifying the types of service mentioned in that subsection, and 

(b) make further provision about adoption support services. 10

8 Provision of adoption support services 

Where an assessment under subsection (1) of section 7 shows that a relevant person 
(within the meaning of that subsection) has needs that can be met by the provision of 
adoption support services, the authority may provide the person with the services. 

CHAPTER 215

THE ADOPTION PROCESS

Preliminary

9 Considerations applying to the exercise of powers 

(1) Subsections (2) to (4) apply where a court or adoption agency is coming to a decision 
relating to the adoption of a child. 20

(2) The court or adoption agency must have regard to all the circumstances of the case. 

(3) The court or adoption agency is to regard the need to safeguard and promote the welfare 
of the child throughout the child’s life as the paramount consideration. 

(4) The court or adoption agency must, so far as is practicable, have regard in particular 
to—25

(a) the child’s ascertainable wishes and feelings regarding the decision (taking 
account of the child’s age and maturity), 

(b) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and 

(c) the likely effect on the child, throughout the child’s life, of being an adopted 30
person.

(5) In carrying out the duties imposed on it by subsections (2) to (4) an adoption agency 
must, before making any arrangements for the adoption of a child, consider whether 
adoption is likely best to meet the needs of the child or whether there is some better 
practical alternative for the child. 35

(6) If an adoption agency concludes that there is an alternative such as is mentioned in 
subsection (5), it must not make arrangements for the adoption of the child. 

(7) A child who is at least 12 years old is presumed to be of sufficient age and maturity to 
form a view for the purposes of subsection (4)(a). 
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10 General considerations when placing child for adoption 

(1) Subsection (2) applies when an adoption agency is placing a child for adoption. 

(2) The agency must have regard, so far as is reasonably practicable, to— 

(a) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and 5

(b) the wishes and feelings of any relative of the child regarding the child. 

Restrictions on arranging adoptions and placing for adoption 

11 Restriction on arranging adoptions and placing children

(1) A person other than a person falling within subsection (2) who— 

(a) makes arrangements for the adoption of a child, or 10

(b) places a child for adoption, 

commits an offence. 

(2) A person falls within this subsection if the person is— 

(a) an adoption agency, or 

(b) a relative of the child to be adopted. 15

(3) A person who receives a child placed in contravention of subsection (1) knowing that 
the placement is with a view to the person’s adopting the child commits an offence. 

(4) A person who takes part in the management or control of a body of persons— 

(a) which exists wholly or partly for the purpose of making arrangements for the 
adoption of children, and 20

(b) which is not an adoption agency, 

commits an offence. 

(5) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both. 25

(6) In any proceedings for an offence under subsection (4), proof of— 

(a)  things done, or 

(b) words written, spoken or published, 

by any person taking part in the management or control of the body of persons, or in 
making arrangements for the adoption of children on behalf of the body, is sufficient 30
evidence of the purpose for which that body exists. 

(7) It is immaterial whether the actions mentioned in paragraphs (a) and (b) of subsection 
(6) are carried out in the presence of a party to the proceedings. 

12 Adoption societies which are not registered adoption services

(1) Subsection (2) applies where— 35

(a) an adoption society is— 
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(i) a registered adoption society (within the meaning of section 2(2) of the 
2002 Act), or 

(ii) registered as respects Northern Ireland under Part III of the Health and 
Personal Social Services (Quality, Improvement and Regulation) (Northern 
Ireland) Order 2003 (S.I. 2003/431), and 5

(b) the society is not a registered adoption service. 

(2) Except to the extent that the society considers it necessary to do so in the interests of a 
person mentioned in section 3(1) of that Act or, as the case may be, Article 3 of the 
Northern Ireland Order, it must not act as an adoption society in Scotland. 

(3) In relation to the provision of any particular service by an adoption society, the 10
reference in subsection (1)(a)(i) to a registered adoption society does not include a 
voluntary organisation unless it is registered under Part 2 of the Care Standards Act 
2000 (c.14) in respect of that service or a service which, in England, corresponds to that 
service.

13 Prohibition of certain payments 15

(1) This section applies to any payment (other than an excepted payment) which is made to 
any person for or in consideration of— 

(a) the adoption by that person of a child, 

(b) the giving by that person of any consent required in connection with the adoption 
of a child, 20

(c) the transfer by that person of the care and possession of a child with a view to the 
adoption of the child,  

(d) the making by that person of any arrangements for the adoption of a child. 

(2) Any person who— 

(a) makes any payment to which this section applies, 25

(b) agrees or offers to make any such payment, 

(c) receives, or agrees to receive, any such payment, or  

(d) attempts to obtain any such payment, 

commits an offence. 

(3) A person who commits an offence under subsection (2) is liable on summary conviction 30
to imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on 
the standard scale or both. 

(4) Where a person is convicted of an offence under subsection (2), the court may, without 
prejudice to any power which it has to make any other order in relation to the child as 
respects whom the offence was committed, order the child to be removed to a place of 35
safety until— 

(a) the child can be returned to the child’s parent or guardian, or 

(b) other arrangements can be made for the child. 

(5) In this section— 

“payment” includes reward, 40
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“place of safety” has the meaning given by section 93(1) of the 1995 Act. 

14 Excepted payments 

(1) A payment is an excepted payment if it is made by virtue of, or in accordance with 
provision made by virtue of this Act, the 2002 Act or the Northern Ireland Order. 

(2) A payment is an excepted payment if— 5

(a) it is made to an adoption agency by— 

(i) a parent or guardian of the child, or 

(ii) a person who adopts, or proposes to adopt, a child, 

in respect of expenses reasonably incurred by the agency in connection with the 
adoption, or proposed adoption, of the child, 10

(b) it is made in respect of any legal or medical expenses incurred or to be incurred by 
any person in connection with an application which the person has made, or 
proposes to make, for an adoption order or an order under section 65, 

(c) it is authorised by the court to which an application for an adoption order is made, 

(d) it is made by an adoption agency to another adoption agency in consideration of 15
placing the child for adoption,  

(e) it is made by an adoption agency to a voluntary organisation for the time being 
approved for the purposes of this paragraph by the Scottish Ministers as a fee for 
the services of the organisation in putting the agency in touch with another 
adoption agency with a view to the making of arrangements between the adoption 20
agencies for the adoption of a child. 

(3) In this section, “payment” includes reward. 

Pre-adoption requirements 

15 Child to live with adopters before adoption order made

(1) Where—25

(a) subsection (2) applies, an adoption order may not be made in relation to a child 
unless the conditions in subsection (3) are met, 

(b) subsection (2) does not apply, an adoption order may not be made in relation to 
the child unless the conditions in subsection (4) are met. 

(2) This subsection applies if— 30

(a) the applicant, or one of the applicants, is a parent, step-parent or relative of the 
child, or 

(b) the child was placed with the applicant, or applicants, by an adoption agency. 

(3) The conditions are— 

(a) that the child is at least 19 weeks old, and 35

(b) that at all times during the period of 13 weeks immediately preceding the 
application the child’s home was with the applicants. 

(4) The conditions are— 
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(a) that the child is at least 12 months old, and 

(b) that at all times during the period of 12 months immediately preceding the 
application the child’s home was with the applicants. 

(5) In relation to— 

(a) an adoption proposed to be effected by a Convention adoption order, or 5

(b) an adoption of a child habitually resident outwith the British Islands which is 
proposed to be effected by an adoption order other than a Convention adoption 
order,

subsection (3)(b) has effect as if the reference to a period of 13 weeks were a reference 
to a period of 6 months. 10

16 Home visits

(1) Where a child was placed for adoption with the applicants by an adoption agency, an 
adoption order may not be made unless the appropriate court is satisfied that the 
condition in subsection (2) is met. 

(2) The condition is that sufficient opportunities to see the child with the applicant or, in the 15
case of an application by two applicants, both of them together in the home environment 
have been given to the agency. 

(3) Where the child was not placed for adoption with the applicants by an adoption agency, 
an adoption order may not be made unless the appropriate court is satisfied that the 
condition in subsection (4) is met. 20

(4) The condition is that sufficient opportunities to see the child with the applicant or, in the 
case of an application by two applicants, both of them together in the home environment 
have been given to the local authority within whose area the home is. 

17 Reports where child placed by agency

(1) Subsection (2) applies where an application for an adoption order relates to a child 25
placed for adoption by an adoption agency. 

(2) The agency must— 

(a) submit to the court a report on— 

(i) the suitability of the applicants, and 

(ii) any other matters relevant to the operation of section 9, and 30

(b) assist the court in any manner the court directs. 

18 Notification to local authority of adoption application

(1) Subsection (2) applies where a child was not placed for adoption with the applicants by 
an adoption agency. 

(2) An adoption order may not be made in relation to the child unless the applicants have, at 35
least 3 months before the application, given notice to the local authority within whose 
area the applicants reside of the intention to apply for the order. 

15
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19 Notice under section 18: local authority’s duties

(1) This section applies where a local authority receives a notice under section 18 in respect 
of a child. 

(2) On receipt of the notice the authority must— 

(a) investigate the matter, and 5

(b) submit to the court a report of the investigation. 

(3) The local authority must in particular investigate— 

(a) so far as is practicable, the suitability of the applicants and any other matters 
relevant to the operation of section 9 in relation to the application, 

(b) whether there has been a contravention of section 11 in relation to the child, and 10

(c) whether there has been a failure to comply with section 12(2) in relation to the 
child.

(4) If the authority knows that the child is in the care of another local authority, it must, 
before the expiry of the period of 7 days beginning with the day on which it receives the 
notice, give the other authority a copy of the notice. 15

Restrictions on removal of children placed for adoption 

20 Restrictions on removal: child placed for adoption with consent 

(1) Subsection (2) applies where— 

(a) an adoption agency has placed a child for adoption with persons (“prospective 
adopters”), and 20

(b) each parent or guardian of the child has, in accordance with such provision as may 
be made by regulations by the Scottish Ministers, consented to the placement 
(whether or not each parent or guardian knows the identity of the prospective 
adopters).

(2) A parent or guardian of the child must not remove the child from the care and 25
possession of the prospective adopters without the leave of— 

(a) the adoption agency, or 

(b) the appropriate court. 

(3) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 30
fine not exceeding level 5 on the standard scale or both. 

21 Restrictions on removal: notice of intention to adopt given

(1) Subsection (2) applies where— 

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child, and 35

(b) during the period of 5 years immediately preceding the giving of notice, the 
child’s home has been with the prospective adopters. 

16



Adoption and Children (Scotland) Bill 11
Part 1—Adoption 
Chapter 2—The adoption process 

(2) Except where subsection (3) applies, a person may not remove the child from the care 
and possession of the prospective adopters during the period beginning with the giving 
of notice and ending with the relevant act. 

(3) This subsection applies if— 

(a) the prospective adopters consent to the removal, 5

(b) a court having jurisdiction to make adoption orders grants leave for the removal, 

(c) the child is arrested, or 

(d) the removal is authorised by virtue of any enactment. 

(4) For the purposes of subsection (2), “relevant act” means— 

(a) where before the expiry of the 3 month period the prospective adopters apply for 10
an adoption order in relation to the child to whom the notice relates, the making of 
the application for the adoption order, 

(b) where the prospective adopters do not apply for an adoption order before the 
expiry of that period, the expiry of that period. 

(5) In this section, “3 month period” means the period of 3 months beginning with the day 15
on which the local authority receives the notice. 

(6) If during— 

(a) the 3 month period, or 

(b) the period of 28 days beginning with the expiry of the 3 month period, 

the prospective adopters give a further notice under section 18(2) to a local authority in 20
respect of the same child, subsection (2) does not apply. 

(7) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both. 

22 Restrictions on removal: application for adoption order pending25

(1) Subsection (2) applies where— 

(a) an application for an adoption order in relation to a child has been made to, but 
not determined by, the appropriate court, and 

(b) during the period of 5 years immediately preceding the making of the application, 
the child’s home has been with the persons applying for the order (the 30
“prospective adopters”). 

(2) Except where subsection (3) applies, a person may not remove the child from the care 
and possession of the prospective adopters. 

(3) This subsection applies if— 

(a) the prospective adopters consent to the removal, 35

(b) the court determining the application grants leave for the removal, 

(c) the child is arrested, or 

(d) the removal is authorised by virtue of any enactment. 

17



12 Adoption and Children (Scotland) Bill 
Part 1—Adoption 

Chapter 2—The adoption process 

(4) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both. 

23 Scottish Ministers’ power to amend period of time in sections 21 and 22

The Scottish Ministers may by order amend section 21(1)(b) or 22(1)(b) so as to 5
substitute a different period for the period of 5 years mentioned in the section (or for a 
period substituted by virtue of this section). 

24 Duty to give notice where child in care of other local authority

(1) Subsection (2) applies where— 

(a) by virtue of section 21(1)(a), a local authority receives notice under section 18(2) 10
in relation to a child, and 

(b) the authority knows that the child is in the care of another local authority. 

(2) The authority must, before the expiry of the period of 7 days beginning with the day on 
which the authority receives the notice, give a copy of the notice to the other authority. 

25 Restrictions on removal of child in care of local authority15

(1) Subsection (2) applies where— 

(a) section 21(1) or 22(1) applies, 

(b) before the child’s home came to be with the prospective adopters, the child was in 
the care of a local authority, and 

(c) the child remains in the care of a local authority. 20

(2) Except where subsection (3) applies, the local authority must not remove the child from 
the care and possession of the prospective adopters. 

(3) This subsection applies if— 

(a) the removal is made in accordance with section 27 or 28,

(b) an appropriate court grants leave for the removal, or 25

(c) the removal is authorised by virtue of Chapter 2 or 3 of Part II of the 1995 Act. 

Return of children 

26 Return of child removed in breach of certain provisions

(1) The relevant court may, on the application of a person from whose care and possession a 
child has been removed in breach of any of the relevant provisions, order the person 30
who has so removed the child to return the child to the applicant. 

(2) The relevant court may, on the application of a person who has reasonable grounds for 
believing that another person is intending to remove a child from the applicant’s care 
and possession in breach of any of the relevant provisions, by order direct that other 
person not to remove the child from the applicant’s care and possession in breach of the 35
provision concerned. 

(3) The “relevant court” is— 
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(a) if there is pending in respect of the child an application for an adoption order or a 
permanence order, the court in which the application is pending, 

(b) in any other case— 

(i) the Court of Session, or 

(ii) the sheriff court of the sheriffdom within which the applicant resides. 5

(4) The relevant provisions are— 

(a) sections 20, 21, 22 and 25, 

(b) sections 30, 34, 35 and 36 of the 2002 Act, 

(c) Articles 28 and 29 of the Northern Ireland Order. 

27 Return of child placed for adoption by adoption agency10

(1) This section applies where— 

(a) in pursuance of arrangements made by an adoption agency or a registered 
adoption society for the adoption of a child by persons (the “prospective 
adopters”), the child has been delivered into the care and possession of the 
prospective adopters, and 15

(b) no adoption order has been made in relation to the child on the application of the 
prospective adopters. 

(2) The prospective adopters may give notice to the agency or society of their intention not 
to retain the care and possession of the child. 

(3) The agency or society may give notice to the prospective adopters of its intention not to 20
allow the child to remain in the care and possession of the prospective adopters. 

(4) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 
court which is hearing the application. 

(5) Subsection (6) applies where— 25

(a) notice is given by virtue of subsection (2) or (3), or 

(b) an application for an adoption order made by the prospective adopters is refused 
or withdrawn. 

(6) The prospective adopters must, before the expiry of the relevant period, return the child 
to—30

(a) the agency or, as the case may be, society, or 

(b) a person nominated by the agency or, as the case may be, society for the purposes 
of this section. 

(7) In subsection (6), “relevant period” means— 

(a) in the case mentioned in paragraph (a) of subsection (5), the period of 7 days 35
beginning with the day on which notice was given, 

(b) in the case mentioned in paragraph (b) of that subsection— 

(i) the period of 7 days beginning with the day on which the application was 
refused or withdrawn, or 
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(ii) if, before the expiry of the relevant period, the court makes an order 
extending that period for a period (not exceeding 6 weeks) specified in the 
order, the period so specified. 

(8) A person who fails to return a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 5
or a fine not exceeding level 5 on the standard scale or both. 

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be returned to the child’s parent or 
guardian or, as the case may be, the adoption agency or registered adoption society. 

(10) In this section “registered adoption society” has the meaning given by section 2(2) of the 10
2002 Act. 

28 Return of child in care of local authority and not placed for adoption

(1) This section applies where— 

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child,15

(b) the child has a home with the prospective adopters, 

(c) the child was not delivered into the care and possession of the prospective 
adopters in pursuance of arrangements made by an adoption agency or a 
registered adoption society for the adoption of the child by the prospective 
adopters, and 20

(d) the child is for the time being in the care of a local authority (the “relevant local 
authority”). 

(2) The prospective adopters may give notice to the relevant local authority of their 
intention not to retain the care and possession of the child. 

(3) The authority may give notice to the prospective adopters of its intention not to allow 25
the child to remain in the care and possession of the prospective adopters. 

(4) Where notice is given by virtue of subsection (2) or (3) the prospective adopters must, 
before the expiry of the period of 7 days beginning with the day on which notice is 
given, return the child to— 

(a) the authority, or 30

(b) a person nominated by the authority for the purposes of this section. 

(5) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 
court which is hearing the application. 

(6) If an application for an adoption order in relation to the child is refused or withdrawn, 35
the child— 

(a) must be returned to the relevant local authority only if the authority requires it, 
and

(b) where such a requirement is made, must be returned before the expiry of the 
period of 7 days beginning with the day on which the requirement is made. 40
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(7) Where an application by the prospective adopters for an adoption order in relation to the 
child has been made but not disposed of, any right of the relevant local authority to 
require the child to be returned otherwise than by virtue of this section is suspended. 

(8) A person who fails to return a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 5
or a fine not exceeding level 5 on the standard scale or both. 

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be returned to the child’s parent or 
guardian or, as the case may be, the relevant local authority. 

(10) In this section “registered adoption society” has the meaning given by section 2(2) of the 10
2002 Act. 

Contravention of sections 30 to 36 of 2002 Act 

29 Contravention of sections 30 to 36 of 2002 Act

(1) A person who contravenes any of the provisions of the 2002 Act mentioned in 
subsection (2) commits an offence and is liable on summary conviction to imprisonment 15
for a term not exceeding 3 months or a fine not exceeding level 5 on the standard scale 
or both. 

(2) Those provisions are— 

(a) section 30(1), (2) and (3) (removal of child placed or who may be placed for 
adoption),20

(b) sections 32(2)(b), 33(2) and 35(2) (return of child by prospective adopters), 

(c) section 34(1) (removal of child in contravention of placement order), 

(d) section 36(1) (removal of child in non-agency case), and 

(e) section 36(5) (return of child to parent or guardian). 

The making of adoption orders 25

30 Adoption orders

(1) An adoption order is an order made by the appropriate court on an application under 
section 31 or 32 vesting the parental responsibilities and parental rights in relation to a 
child in the adopters or adopter. 

(2) The court must not make an adoption order unless it considers that it would be better for 30
the child that the order be made than not. 

(3) An adoption order may contain such terms and conditions as the court thinks fit. 

(4) An adoption order may be made in respect of a person who is 18 years old if the 
application for the order was made when the person was under 18. 

(5) An adoption order may be made in respect of a child who is subject to a permanence 35
order.

(6) An adoption order may be made even if the child to be adopted is already an adopted 
child.

(7) An adoption order may not be made in respect of a person who is or has been— 
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(a) married, or 

(b) a civil partner. 

31 Adoption by certain couples 

(1) Where—

(a) each member of a relevant couple is at least 21 years old, 5

(b) neither member of the couple is a parent of the child to be adopted, and 

(c) one of the conditions in subsection (2) is met, 

an adoption order may be made on the application of the couple. 

(2) Those conditions are— 

(a) that a member of the couple is domiciled in a part of the British Islands, 10

(b) that each member of the couple has been habitually resident in a part of the British 
Islands for a period of at least one year ending with the date of the application. 

(3) A couple is “relevant” for the purposes of this section if its members are— 

(a) persons who are married to each other, 

(b) persons who are civil partners of each other, 15

(c) persons who are living together as if husband and wife in an enduring family 
relationship, or 

(d) persons who are living together as if civil partners in an enduring family 
relationship.

32 Adoption by one person20

(1) An adoption order may be made on the application of a person (“A”) if— 

(a) A is at least 21 years old, 

(b) subsection (2), (3), (4) or (5) applies,  

(c) one of the conditions in subsection (6) is met, and 

(d) where A is a natural parent of the child to be adopted, subsection (7) applies. 25

(2) This subsection applies if A is not a member of a relevant couple. 

(3) This subsection applies if— 

(a) A and another person (“B”) are a relevant couple, 

(b) B is at least 18 years old, 

(c) B is a parent of the child to be adopted, 30

(d) parental responsibilities and parental rights in relation to the child are vested in B, 
and

(e) B—

(i) is domiciled in a part of the British Islands, or 
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(ii) has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application. 

(4) This subsection applies if— 

(a) A and B are— 

(i) married to each other, or 5

(ii) civil partners of each other, 

(b) B is not a parent of the child to be adopted, and 

(c) the court is satisfied that— 

(i) B cannot be found, 

(ii) A and B have separated and are living apart and the separation is likely to 10
be permanent, or 

(iii) B is by reason of ill-health (whether physical or mental) incapable of 
making an application for an adoption order. 

(5) This subsection applies if— 

(a) A and B are a relevant couple by virtue of being members of a couple falling 15
within paragraph (c) or (d) of subsection (3) of section 31, 

(b) B is not a parent of the child to be adopted, and 

(c) the court is satisfied that B is by reason of ill-health (whether physical or mental) 
incapable of making an application for an adoption order. 

(6) Those conditions are— 20

(a) that A is domiciled in a part of the British Islands, 

(b) that A has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application. 

(7) This subsection applies if the court is satisfied that— 

(a) the other natural parent is dead, 25

(b) the other natural parent cannot be found, 

(c) by virtue of section 28 of the Human Fertilisation and Embryology Act 1990 
(c.37) (disregarding subsections (5A) to (5I) of that section), there is no other 
parent, or 

(d) the exclusion of the other natural parent from the application for adoption is 30
justified on some other ground. 

33 Parental etc. consent

(1) An adoption order may not be made unless one of the five conditions is met. 

(2) The first condition is that, in the case of each parent or guardian of the child, the 
appropriate court is satisfied— 35

(a) that the parent or guardian understands what the effect of making an adoption 
order would be and consents to the making of the order (whether or not the parent 
or guardian knows the identity of the persons applying for the order), or 
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(b) that the parent’s or guardian’s consent to the making of the adoption order should 
be dispensed with on the ground that— 

(i) the parent or guardian cannot be found or is incapable of giving consent, or 

(ii) the welfare of the child requires the consent to be dispensed with. 

(3) The second condition is that a permanence order granting authority for the child to be 5
adopted is in force. 

(4) The third condition is that each parent or guardian of the child has consented under 
section 20 of the 2002 Act (advance consent to adoption), has not withdrawn the consent 
and does not oppose the making of the adoption order. 

(5) The fourth condition is that— 10

(a) the child has been placed for adoption by an adoption agency (within the meaning 
of section 2(1) of the 2002 Act) with the prospective adopters in whose favour the 
adoption order is proposed to be made, 

(b) the child was placed for adoption— 

(i) under section 19 of the 2002 Act (placing children with parental consent) 15
with the consent of each parent or guardian and the consent of the mother 
was given when the child was at least 6 weeks old, or 

(ii) under an order made under section 21 of the 2002 Act (placement orders) 
and the child was at least 6 weeks old when the order was made, and 

(c) no parent or guardian of the child opposes the making of the adoption order. 20

(6) The fifth condition is that an order under Article 17(1) or 18(1) of the Northern Ireland 
Order (orders declaring children free for adoption) is in force in relation to the child. 

(7) Consent is ineffective for the purposes of subsection (2)(a) if given by the mother less 
than 6 weeks after the child’s birth. 

(8) A parent or guardian may not oppose the making of an adoption order under subsection 25
(4) or (5) without leave of the court. 

(9) The court must not give leave under subsection (8) unless satisfied that there has been a 
change of circumstances since the consent of the parent or guardian was given or, as the 
case may be, the order under section 21 of the 2002 Act was made. 

(10) The withdrawal of— 30

(a) any consent to the placement of a child for adoption under section 19, or under an 
order under section 21, of the 2002 Act, or 

(b) any consent given under section 20 of that Act, 

is ineffective if the consent is given after an application for an adoption order is made. 

34 Consent of child aged 12 or over35

(1) An adoption order may not be made in respect of a child of or over the age of 12 years 
who is capable of consenting to the making of the order unless the child consents. 

(2) If the court is satisfied that a child of or over the age of 12 years is incapable of 
consenting to the making of an adoption order, the court may dispense with the need for 
the child’s consent. 40
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35 Restrictions on making orders

(1) Except where subsection (2) applies, the court may not hear an application for an 
adoption order in relation to a child where a previous application falling within 
subsection (3) made in relation to the child by the same persons was refused by any 
court.5

(2) This subsection applies where— 

(a) in refusing the previous application, the court directed that this section should not 
apply, or 

(b) it appears to the court that, because of a change in circumstances, or for any other 
reason, it is proper to hear the application. 10

(3) An application falls within this subsection if it is an application for— 

(a) an adoption order, 

(b) an adoption order as defined in section 46(1) of the 2002 Act, 

(c) an order made, or having effect as if made, under Article 12 of the Northern 
Ireland Order, 15

(d) an order for adoption made in the Isle of Man, 

(e) an order for adoption made in any of the Channel Islands. 

36 Contravention of section 13 no bar to making order

The court may make an adoption order in relation to a child even where it is found that 
the applicants have, as respects the child, contravened section 13. 20

Effect of order on existing rights etc. 

37 Effect of order on existing rights etc.

(1) The making, by virtue of subsection (3) of section 32, of an adoption order does not 
affect the parental responsibilities and parental rights which immediately before the 
making of the order were vested in a parent of the adopted child as mentioned in 25
paragraph (d) of that subsection. 

(2) Otherwise, the making of an adoption order extinguishes any parental responsibilities 
and parental rights relating to the child which immediately before the making of the 
order were vested in any person. 

(3) Subject to subsection (4), the making of an adoption order extinguishes any duty owed 30
to the child— 

(a) to pay or provide aliment in respect of any period occurring after the making of 
the order, 

(b) to make any payment arising out of parental responsibilities and parental rights in 
respect of such a period. 35

(4) The making of an adoption order does not extinguish a duty arising under a deed or 
agreement— 

(a) which constitutes a trust, or 
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(b) which expressly provides that the duty is not to be extinguished by the making of 
an adoption order. 

(5) An adoption order does not affect parental responsibilities and parental rights so far as 
they relate to any period before the making of the order. 

38 Automatic revocation of supervision requirement5

(1) Subsection (2) applies where— 

(a) the child to be adopted is subject to a supervision requirement, and 

(b) the appropriate court is satisfied that, were it to make an adoption order in relation 
to the child, compulsory measures of supervision in respect of the child would no 
longer be necessary. 10

(2) The supervision requirement ceases to have effect on the making of the adoption order. 

Adoption records 

39 Information to be kept about adoptions

The Scottish Ministers may make regulations for or in connection with specifying— 

(a) the information which an adoption agency must keep in relation to adoptions, and 15

(b) the form and manner in which it must keep the information. 

40 Disclosure of information kept under section 39 

(1) The Scottish Ministers may by regulations make provision for or in connection with the 
disclosure by adoption agencies to adopted persons and other persons of a description or 
descriptions specified in the regulations of information kept by virtue of section 39. 20

(2) Regulations under subsection (1) may in particular include provision— 

(a) in circumstances specified in the regulations, conferring discretion on adoption 
agencies as to whether to disclose or withhold information, 

(b) specifying conditions which are to apply in relation to the disclosure of 
information, or information of a type so specified, to adopted persons of a 25
description or descriptions so specified, 

(c) specifying circumstances in which information should not be disclosed to adopted 
persons of a description or descriptions so specified. 

CHAPTER 3

STATUS OF ADOPTED CHILDREN30

41 Meaning of “adoption” in Chapter 

(1) In this Chapter, “adoption” means— 

(a) adoption by an adoption order, 

(b) adoption by an adoption order as defined in section 46(1) of the 2002 Act, 

(c) adoption by an order made, or having effect as if made, under Article 12 of the 35
Northern Ireland Order, 
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(d) adoption by an order made in the Isle of Man or any of the Channel Islands, 

(e) a Convention adoption, 

(f) an overseas adoption, or 

(g) an adoption recognised by the law of Scotland and effected under the law of any 
other country; 5

and related expressions are to be interpreted accordingly. 

(2) References in this Chapter to adoption do not include an adoption effected before the 
day on which this Chapter comes into force. 

(3) Any reference in an enactment to an adopted person within the meaning of this Chapter 
includes a reference to an adopted child within the meaning of Part IV of the Adoption 10
(Scotland) Act 1978 (c.28). 

42 Status conferred by adoption

(1) An adopted person is to be treated in law as if born as the child of the adopters or 
adopter.

(2) If an adopted person is adopted— 15

(a) by a relevant couple, or 

(b) by virtue of section 32(3), by a member of a relevant couple, 

the adopted person is to be treated as the child of the couple concerned. 

(3) An adopted person adopted by virtue of section 32(3) by a member of a relevant couple 
is to be treated in law as not being the child of any person other than the adopter and the 20
other member of the couple. 

(4) Otherwise, an adopted person is to be treated in law as not being the child of any person 
other than the adopters or adopter. 

(5) Subsections (3) and (4) do not affect any reference in this Act to a person’s natural 
parent or to any other natural relationship. 25

(6)  Subsection (7) applies where, in the case of a person adopted under a Convention 
adoption, the Court of Session is satisfied, on an application under this section— 

(a) that under the law of the country in which the adoption was effected the adoption 
is not a full adoption, 

(b) that—30

(i) the consents mentioned in Article 4(c) and (d) of the Convention have not 
been given for a full adoption, or 

(ii) the United Kingdom is not the receiving State (within the meaning of 
Article 2 of the Convention), and 

(c) that it would be more favourable to the person for a direction to be given under 35
that subsection. 

(7) The court may direct that subsection (4)— 

(a) is not to apply, or 

(b) is not to apply to such extent as may be specified in the direction. 
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(8) In subsection (6), “full adoption” means an adoption by virtue of which the person falls 
to be treated in law as if the person were not the child of any person other than the 
adopters or adopter. 

(9) This section has effect from the date of the adoption. 

(10) Subject to the provisions of this Chapter, this section— 5

(a) applies for the interpretation of enactments or instruments passed or made before 
as well as after the adoption and so applies subject to any contrary indication, and 

(b) has effect as respects things done, or events occurring, on or after the adoption. 

43 Miscellaneous enactments

(1) Subject to subsection (2), section 42 does not apply— 10

(a) for the purposes of determining the forbidden degrees of consanguinity and 
affinity in respect of the law relating to marriage or to the eligibility of persons to 
register as civil partners of each other, or 

(b) in respect of the crime of incest. 

(2) On the making of an adoption order, the adopter and the person adopted are deemed, for 15
all time coming, to be within the forbidden degrees in respect of the law relating to 
marriage, to such eligibility and to incest. 

(3) Section 42 does not apply for the purposes of any provision of— 

(a) the British Nationality Act 1981 (c.61), 

(b) the Immigration Act 1971 (c.77), 20

(c) any instrument having effect under either of those Acts, or 

(d) any other law for the time being in force which determines British citizenship, 
British overseas territories citizenship or British Overseas Citizenship. 

44 Pensions

Section 42 does not affect entitlement to a pension which is payable to or for the benefit 25
of a person and is in payment at the time of the person’s adoption. 

45 Insurance

(1) Subsections (2) and (3) apply where a child is adopted whose natural parent has effected 
an insurance with— 

(a) a friendly society, 30

(b) a collecting society, or 

(c) an industrial insurance company, 

for the payment on the death of the child of money for funeral expenses. 

(2) The rights and liabilities under the policy are by virtue of the adoption transferred to the 
adoptive parents. 35

(3) For the purposes of the enactments relating to such societies and companies, the 
adoptive parents are to be treated as the person who took out the policy. 
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(4) Where the adoption is effected by an order made by virtue of section 32(3), the 
references in subsections (2) and (3) to the adoptive parents are to be read as references 
to the adopter and the other member of the relevant couple. 

46 Succession and inter vivos deeds

Section 42 does not affect the law relating to adopted persons in respect of— 5

(a) the succession to a deceased person (whether testate or intestate), and 

(b) the disposal of property by virtue of an inter vivos deed. 

CHAPTER 4

POST-ADOPTION SERVICES

Post-adoption services 10

47 Post-adoption services 

(1) Post-adoption services are services (including, in particular, services of a type 
mentioned in subsection (2)) which are designed to meet the needs, in relation to 
adoption, of persons who are affected by the making of an adoption order. 

(2) Those types of service are— 15

(a) counselling and assistance for relevant persons, 

(b) counselling for any other person— 

(i) who is affected by an adoption, and 

(ii) who has difficulties relating to adoption, 

(c) the provision of information to relevant persons, and 20

(d) any other assistance, in relation to the making of an adoption order, which the 
local authority providing post-adoption services in a particular case considers 
appropriate in the circumstances of that case. 

(3) For the purposes of paragraphs (a) and (c) of subsection (2), a person is relevant if the 
person falls within a class mentioned in subsection (4). 25

(4) Those classes are— 

(a) children who have been adopted (“adopted children”), 

(b) persons who have adopted a child (“adoptive parents”), 

(c) children of adoptive parents, 

(d) children who have been treated by adoptive parents as children of the adoptive 30
parents,

(e) natural parents of adopted children, 

(f) persons who, before the adoption of a child, treated the child as a child of the 
persons,

(g) siblings (whether of the whole-blood or half-blood) of adopted children, 35

(h) natural grandparents of adopted children, and 
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(i) former guardians of adopted children. 

(5) The Scottish Ministers may by regulations— 

(a) amend subsection (2) by— 

(i) adding further types of service, 

(ii) modifying the types of service mentioned in that subsection, and 5

(b) make further provision about post-adoption services. 

48 Assessment of needs 

(1) A local authority— 

(a) must, on the request of a person falling within any of the classes mentioned in 
section 47(4), make an assessment of the needs of the person for post-adoption 10
services, and 

(b) must decide (having regard to the results of the assessment) whether the needs of 
the person call for the provision of any such services. 

(2) Subsection (3) applies where it appears to a local authority that a person (other than a 
person falling within any of the classes mentioned in section 47(4)) in respect of whom 15
the authority is under a duty or has a power to provide, or secure the provision of, post-
adoption services may be in need of such services. 

(3) The authority— 

(a) may, on the request of the person, make an assessment of the needs of the person 
for such services, and 20

(b) where such an assessment is made, must decide (having regard to the results of the 
assessment) whether the needs of the person call for the provision of any such 
services.

(4) Where a local authority is making an assessment of needs under this section, it must— 

(a) do so in such manner as may be prescribed by regulations made by the Scottish 25
Ministers, and 

(b) have regard to such matters as may be so prescribed. 

49 Provision of services 

(1) Where a local authority decides, by virtue of subsection (1)(b) of section 48, that the 
provision of post-adoption services is called for in respect of a person, the authority 30
must provide the services to the person. 

(2) Where a local authority decides, by virtue of subsection (3)(b) of that section, that the 
provision of post-adoption services is called for in respect of a person, the authority may 
provide the services to the person. 
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50 Urgent provision

(1) If in the opinion of a local authority a person requires post-adoption services as a matter 
of urgency, nothing in section 48 prevents the authority from providing, or arranging for 
the provision of, those services for the person without first carrying out an assessment 
under that section of the person’s needs for post-adoption services. 5

(2) If by virtue of subsection (1) a local authority provides, or arranges for the provision of, 
post-adoption services the authority must as soon as practicable after such provision 
make an assessment of the person’s needs for post-adoption services. 

Care plans 

51 Care plans 10

(1) This section applies where— 

(a) a local authority has, by virtue of section 48(1), assessed the needs of a person for 
post-adoption services and decides that the provision of such services is called for 
in respect of the person, and 

(b) the person is a member of an adoptive family. 15

(2) Subject to subsection (4), the authority must prepare a care plan in respect of each 
member of the adoptive family. 

(3) A care plan must, in relation to the person it concerns (“the person”)— 

(a) specify the needs of the person identified as a result of an assessment carried out 
by virtue of that section, 20

(b) record details of the post-adoption services the provision of which the authority 
decides is called for by virtue of that section, 

(c) specify any other needs of the person identified by the authority, 

(d) set out how the needs mentioned in paragraphs (a) and (c) may be met by the 
provision of post-adoption services, 25

(e) record details of any previous assessment of needs in respect of the person made 
under section 48(1)(a), 

(f) record details of any assessment of needs in respect of the person made under 
section 12A(1) of the Social Work (Scotland) Act 1968 (c.49), 

(g) where the person is a child who has been adopted, record details of any care plan 30
prepared by a local authority in respect of the person under regulations made 
under section 17 of the 1995 Act, 

(h) record details of any post-adoption services which— 

(i) were provided to the person before the plan was prepared, or  

(ii) are being provided to the person when the plan is prepared, 35

(i) specify any other matter which, in the opinion of the local authority preparing the 
plan, is relevant to the provision of post-adoption services to the person, and 

(j) where there is no information to be included in the plan under any of paragraphs 
(a) to (i), record that fact. 
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(4) The authority may, with the consent of each member of the adoptive family of or over 
the age of 12 years, prepare a single care plan in respect of all members of the adoptive 
family instead of preparing care plans in respect of each of them. 

(5) Subsection (3) applies to a single care plan prepared under subsection (4) as if— 

(a) for the words “the person it concerns (“the person”)” there were substituted “each 5
member of the adoptive family it concerns”, 

(b) for the words “the person” in paragraphs (a), (c), (e), (f), (h) and (i) there were 
substituted “each member”, 

(c) for the words “the person” in paragraph (g), where they first occur, there were 
substituted “a member of the adoptive family”, and 10

(d) for the words “the person” in that paragraph, where they second occur, there were 
substituted “that member”. 

(6) If in the opinion of the authority a member of the adoptive family of or over the age of 
12 years is incapable of giving consent under subsection (4), the authority may dispense 
with the need for such consent. 15

(7) In this section, “adoptive family” means— 

(a) a child who has been adopted, 

(b) the person who has, or persons who have, adopted that child, 

(c) any—

(i) child of such a person or persons, 20

(ii) other child who has been treated by the person or persons as a child of the 
person or persons, 

living in the same household as the person or persons. 

52 Duration of care plan 

(1) A care plan ceases to have effect on the occurrence of whichever of the events in 25
subsection (2) first occurs. 

(2) Those events are— 

(a) the expiry of the period of 3 years beginning with the date of the making of the 
adoption order in respect of a child who is a member of the adoptive family in 
relation to which, or to any members of which, the care plan was prepared, 30

(b) the date on which such a child reaches the age of 18. 

53 Family member’s right to require review of care plan 

(1) This section applies where a care plan is in force in respect of a member of an adoptive 
family or, as the case may be, an adoptive family. 

(2) Subject to subsection (4), the person to whom the plan relates or, as the case may be, a 35
member of the adoptive family to which the plan relates (in either case, “the relevant 
member”) may, if the relevant member believes the local authority is not complying 
with any of its obligations mentioned in the plan, require the authority to review the 
plan.
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(3) The authority may, in reviewing the plan, carry out a reassessment of the needs of the 
relevant member for post-adoption services. 

(4) A relevant member (other than the person who has, or persons who have, adopted the 
child) may not make a requirement under subsection (2) unless, in the opinion of the 
local authority, the member is capable of understanding the need for post-adoption 5
services.

(5) After reviewing the plan, the local authority must vary the plan to reflect any changes 
in—

(a) the needs of any relevant member for post-adoption services identified as a result 
of a reassessment of needs made under subsection (3), 10

(b) the post-adoption services the local authority will provide. 

(6) In this section, any references to a reassessment of needs of a person include, where no 
assessment has been carried out by virtue of section 48(1)(a) in relation to the person, 
references to an assessment of needs of the person. 

54 Other cases where authority under duty to review care plan 15

(1) This section applies where a care plan is in force. 

(2) The local authority must review the plan— 

(a) from time to time, and 

(b) at any time when the authority becomes aware of a change in the circumstances of 
a relevant member. 20

(3) In reviewing the plan, the authority may make a reassessment of the needs of any 
relevant member. 

(4) After reviewing the plan, the authority must vary the plan to reflect any changes in— 

(a) the needs of any relevant member for post-adoption services identified as a result 
of a reassessment of needs made under subsection (3), 25

(b) the post-adoption services the local authority will provide. 

(5) In this section— 

(a) any references to a reassessment of needs of a person are to be construed in 
accordance with subsection (6) of section 53, 

(b) “relevant member” has the same meaning as in that section. 30

Reassessment 

55 Reassessment of needs for post-adoption services 

(1) This section applies where a care plan is in force. 

(2) Any relevant member aged 12 years or over may require the local authority which 
prepared the plan to make a reassessment of the member’s needs for post-adoption 35
services.

(3) The authority, having regard to the results of that reassessment, must decide whether the 
needs of the member call for the provision of such services. 
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(4) Where the authority decides, by virtue of subsection (3), that the provision of post-
adoption services is called for, the authority must provide the services. 

(5) Where the authority provides post-adoption services under subsection (4), it must vary 
the care plan to reflect any changes in the services the authority will provide. 

(6) Where a local authority is making a reassessment of needs under this section, it must— 5

(a) do so in such manner as may be prescribed by regulations made by the Scottish 
Ministers, and 

(b) have regard to such matters as may be so prescribed. 

(7) In this section— 

(a) any references to a reassessment of needs of a person are to be construed in 10
accordance with subsection (6) of section 53, 

(b) “relevant member” has the same meaning as in that section. 

Directions

56 Care plans: directions 

(1) The Scottish Ministers may give directions of a general or specific nature to a local 15
authority as to the implementation of care plans. 

(2) A direction under subsection (1) may not require an authority— 

(a) to provide or, as the case may be, continue to provide, or 

(b) withhold provision of, 

a particular post-adoption service. 20

(3) The Scottish Ministers may vary or revoke any direction under subsection (1). 

General

57 Guidance

(1) Subsection (2) applies where a local authority is carrying out its function under section 1 
to provide or continue to provide post-adoption services or to secure the provision of 25
such services. 

(2) The local authority must have regard to any guidance given by the Scottish Ministers. 

(3) Guidance such as is mentioned in subsection (2) may, in particular, contain provision in 
relation to— 

(a) how a local authority should assess (or reassess) the needs of a person for post-30
adoption services, 

(b) how the power conferred by section 48(3)(a) should be exercised, 

(c) the classes of person in relation to whom that power should be exercised, 

(d) how care plans should be prepared and reviewed, 

(e) how responsibility for the provision of post-adoption services should be 35
transferred from one local authority to another. 
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(4) The Scottish Ministers may vary or revoke any guidance such as is mentioned in 
subsection (2). 

58 Regulations about adoption services and care plans 

The Scottish Ministers may by regulations make provision for or in connection with— 

(a) determining in circumstances specified in the regulations which local authority is, 5
or may become, responsible for— 

(i) the provision of post-adoption services, 

(ii) the making of an assessment of needs under section 48(1)(a), 

(b) determining the time at which, and the circumstances in which— 

(i) a local authority’s duty to provide pre-adoption services ends, 10

(ii) a local authority’s duty to provide post-adoption services ends, 

(c) specifying the circumstances in which a local authority may continue to provide 
post-adoption services after the time determined by virtue of paragraph (b) has 
passed,

(d) specifying the arrangements a local authority may make when a person in respect 15
of whom the authority provides, or has a power or a duty to provide, an adoption 
service moves outwith the authority’s area, 

(e) specifying the persons with whom such arrangements may be made, 

(f) assessing the needs for pre-adoption services of persons who have moved or who 
intend to move— 20

(i) from one local authority area to another, 

(ii) from outwith Scotland to Scotland, 

(g) specifying the way in which reviews of care plans should be carried out. 

CHAPTER 5

REGISTRATION25

59 Adopted Children Register and index

(1) The Registrar General must continue to maintain— 

(a) a register to be called the Adopted Children Register, and 

(b) an index of the Adopted Children Register. 

(2) No entries may be made in the Adopted Children Register other than entries— 30

(a) directed to be made in it by adoption orders, or 

(b) required to be made under schedule 1. 

(3) The provisions of the Registration of Births, Deaths and Marriages (Scotland) Act 1965 
(c.49) with regard to the correction of errors in entries apply in relation to entries in the 
Adopted Children Register as they apply in relation to entries in any register of births. 35

(4) Schedule 1 (which makes provision about registration of adoptions and the amendment 
of adoption orders) has effect. 
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60 Searches and extracts 

(1) The terms, conditions and regulations as to payment of fees, form and authentication of 
documents and otherwise applicable under the Registration of Births, Deaths and 
Marriages (Scotland) Act 1965 (c.49) in respect of— 

(a) searches in indexes kept by virtue of that Act by the Registrar General, and 5

(b) the supply from the General Register Office of extracts of entries in the registers 
of births, deaths and marriages, 

apply in respect of searches in the index of the Adopted Children Register and supplies 
of extracts of entries in the Adopted Children Register. 

(2) Where a person makes a request in accordance with those terms, conditions and 10
regulations (including paying such fee as may be prescribed by those regulations), the 
Registrar General is, if the General Register Office is open for the purpose, to— 

(a) search (or permit the person to search) the index of the Adopted Children 
Register, and 

(b) issue to the person an extract of an entry in the register. 15

61 Connections between the register and birth records

(1) The Registrar General must make traceable the connection between any entry in the 
register of births which, by virtue of paragraph 2(2) of schedule 1 or any enactment at 
the time in force, has been marked “Adopted” and any corresponding entry in the 
Adopted Children Register. 20

(2) Information kept by the Registrar General for the purposes of subsection (1) is not to be 
open to public inspection or search. 

(3) The Registrar General may disclose any such information only in accordance with 
subsection (4). 

(4) Information is disclosed in accordance with this subsection if disclosed— 25

(a) under an order of the Court of Session or a sheriff, 

(b) to an adopted person who is at least 16 years old and to whom the information 
relates, or 

(c) to a local authority, Board, registered adoption society or relevant adoption 
society which is providing counselling for any such adopted person. 30

(5) Where the Registrar General discloses information in accordance with subsection (4)(b), 
the Registrar must inform the adopted person that counselling services are available for 
the person— 

(a) if the person is in Scotland, from any local authority in Scotland, 

(b) if the person is in England and Wales, from any local authority in England and 35
Wales,

(c) if the person is in Northern Ireland, from any Board, 

(d) if the person is in the United Kingdom and the person’s adoption was arranged 
by—
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(i) a registered adoption service, from that service, 

(ii) a registered adoption society, from that society, or 

(iii) a relevant adoption society, from that society. 

(6) Where—

(a) in accordance with subsection (4) information is disclosed to an adopted person 5
who is in Scotland, or 

(b) such a person applies for information under— 

(i) Schedule 2 to the 2002 Act, or 

(ii) Article 54 of the Northern Ireland Order, 

any body mentioned in subsection (7) from which the adopted person requests 10
counselling must provide counselling for the person. 

(7) Those bodies are— 

(a) any local authority in Scotland, 

(b) any registered adoption service, or 

(c) any registered adoption society or relevant adoption society in so far as (by virtue 15
of section 12(2)) that society is acting as an adoption society in Scotland. 

(8) In this section— 

“Board” means a Health and Social Services Board established under Article 16 
of the Health and Personal Social Services (Northern Ireland) Order 1972 (S.I. 
1972/1265),20

“local authority”, in relation to England and Wales, means— 

(a) any unitary authority, or 

(b) any county council so far as it is not a unitary authority, 

“registered adoption society” has the meaning given by section 2(2) of the 2002 
Act,25

“relevant adoption society” means an adoption society registered under Article 4 
of the Northern Ireland Order. 

62 Admissibility of extracts as evidence

(1) An extract of an entry in the Adopted Children Register issued by virtue of section 
60(2)(b) is sufficient evidence of the adoption to which it relates. 30

(2) Where an entry in the Adopted Children Register contains a record of— 

(a) the date of birth, or 

(b) the country of the birth, 

of the adopted person, an extract of the entry issued by virtue of that section is sufficient 
evidence of that date or, as the case may be, country. 35
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63 Interpretation of Chapter

(1) In this Chapter “Registrar General” means the Registrar General of Births, Deaths and 
Marriages for Scotland. 

(2) Any register, index or record maintained by virtue of section 59 or 61 or schedule 1 may 
be maintained in any form that the Registrar General considers appropriate. 5

(3) References (however expressed) to entries in such a register, or to their amendment, 
cancellation or marking, are to be read accordingly. 

CHAPTER 6

ADOPTIONS WITH A FOREIGN ELEMENT

Restrictions on movement of children 10

64 Restriction on bringing children into the United Kingdom 

(1) This section applies where a person who is habitually resident in the British Islands (the 
“British resident”)— 

(a) brings, or causes another to bring, a child who is habitually resident outwith the 
British Islands into the United Kingdom for the purpose of adoption by the British 15
resident, or 

(b) at any time brings, or causes another to bring, into the United Kingdom a child 
adopted by the British resident under an external adoption effected within the 
period of 12 months ending with that time. 

(2) In subsection (1), the references to adoption, or a child adopted, by the British resident 20
include a reference to adoption, or a child adopted, by the British resident and another 
person.

(3) This section does not apply if the child is intended to be adopted under a Convention 
adoption order. 

(4) An external adoption means an adoption, other than a Convention adoption, of a child 25
effected under the law of any country or territory outwith the British Islands, whether or 
not the adoption is— 

(a) an adoption within the meaning of Chapter 3, or 

(b) a full adoption (as defined in section 42(8)). 

(5) Regulations may require a person intending to bring, or to cause another to bring, a child 30
into the United Kingdom in circumstances where this section applies— 

(a) to apply to an adoption agency in the prescribed manner for an assessment of the 
person’s suitability to adopt the child, and 

(b) to give the agency any information it may require for the purpose of the 
assessment. 35

(6) Regulations may require prescribed conditions to be met in respect of a child brought 
into the United Kingdom in circumstances where this section applies. 

(7) In relation to a child brought into the United Kingdom for adoption in circumstances 
where this section applies, regulations may provide for any provision of Chapter 2 to 
apply with modifications or not to apply. 40
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(8) Regulations may provide for this section not to apply if— 

(a) the adopters or, as the case may be, prospective adopters of the child in question 
are—

(i) natural parents, 

(ii) natural relatives, or5

(iii) guardians,

of the child (or one of them is), or 

(b) the British resident in question is a step-parent of the child, 

and any prescribed conditions are met. 

(9) On the occasion of the first exercise of the power to make regulations under subsection 10
(8)—

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and 

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations. 15

(10) In this section, “prescribed” means prescribed by regulations and “regulations” means 
regulations made by the Scottish Ministers. 

65 Preliminary order where child to be adopted abroad 

(1) The appropriate court may, on an application by persons (“the prospective adopters”) 
who the court is satisfied intend to adopt a child under the law of a country or territory 20
outwith the British Islands, make an order vesting parental responsibilities and parental 
rights in relation to the child in the prospective adopters. 

(2) If the court is satisfied that the prospective adopters would meet the requirements as to 
domicile, or habitual residence, in Scotland which they would require to meet if an 
adoption order were to be made on their application, the court may not make an order 25
under this section. 

(3) An order under this section may not be made unless any requirements prescribed by 
regulations by the Scottish Ministers are satisfied. 

(4) An application for an order under this section may not be made unless at all times during 
the period of 10 weeks immediately preceding the application the child’s home was with 30
the applicants. 

(5) Section 37 has effect in relation to an order under this section as it has effect in relation 
to adoption orders. 

(6) The Scottish Ministers may by regulations provide for any provision of this Act which 
relates to adoption orders to apply, with or without modifications, to orders under this 35
section.

66 Restriction on removal of children for adoption outwith Great Britain 

(1) A person who takes or sends a protected child out of Great Britain to any place outwith 
the British Islands with a view to the adoption of the child by any person commits an 
offence.40
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(2) A person who makes or takes part in any arrangements for transferring the care and 
possession of a protected child to another person, knowing that the other person intends 
to take or send the child out of Great Britain in circumstances which would constitute an 
offence under subsection (1), commits an offence. 

(3) No offence is committed under subsection (1) if the child is taken or sent out of Great 5
Britain under the authority of an order under— 

(a) section 65, 

(b) section 84 of the 2002 Act, or 

(c) Article 57 of the Northern Ireland Order. 

(4) A person is deemed to take part in arrangements for transferring the care and possession 10
of a child to another person for the purpose mentioned in subsection (2) if the person— 

(a) facilitates the placing of the child in the care and possession of the other person, 

(b) initiates or takes part in negotiations the purpose or effect of which is— 

(i) the making of such arrangements, or 

(ii) the conclusion of an agreement to transfer the care and possession of the 15
child,

for the purpose mentioned in that subsection, or 

(c) causes any person to initiate or take part in any such negotiations. 

(5) The Scottish Ministers may by regulations provide for subsections (1) to (3) to apply 
with modifications, or not to apply, if— 20

(a) the prospective adopters are parents, relatives or guardians of the child (or one of 
them is), or 

(b) the prospective adopter is a step-parent of the child, 

and any conditions prescribed by the regulations are met. 

(6) On the occasion of the first exercise of the power to make regulations under subsection 25
(5)—

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and 

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations. 30

(7) In any proceedings under this section— 

(a) a report by a British consular officer or a deposition made before, and 
authenticated under the signature of, such an officer is (if proved that the officer 
or deponent cannot be found in the United Kingdom) sufficient evidence of the 
matters stated in the report or deposition, and 35

(b) it is not necessary to prove the signature or official character of the person who 
bears to have signed the report or deposition. 

(8) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both. 40
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(9) In subsections (1) and (2), “protected child” means a child who is a British subject or a 
citizen of the Republic of Ireland. 

67 Regulations under section 64: offences 

(1) If a person brings, or causes another to bring, a child into the United Kingdom at any 
time in circumstances where section 64 applies, the person commits an offence— 5

(a) if the person has not complied with any requirement imposed by virtue of 
subsection (5) of that section, or 

(b) if the person has not met any condition which the person is required to meet by 
virtue of subsection (6) of that section, 

before that time, or before any later time which may be prescribed by regulations made 10
by the Scottish Ministers. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months, 15
or a fine or both. 

Adoptions from abroad: special restrictions 

68 Declaration of special restrictions on adoptions from abroad 

(1) This section applies if the Scottish Ministers have reason to believe that, because of 
practices taking place in a country or territory outwith the British Islands (the “relevant 20
country”) in connection with the adoption of children, it would be contrary to public 
policy to further the bringing of children into the United Kingdom in the cases 
mentioned in subsection (2). 

(2) Those cases are— 

(a) that a British resident wishes to bring, or cause another to bring, a child who is not 25
a British resident into the United Kingdom for the purpose of adoption by the 
British resident and, in connection with the proposed adoption, there have been, or 
would have to be, proceedings in the relevant country or dealings with authorities 
or agencies there, or 

(b) that a British resident wishes to bring, or cause another to bring, into the United 30
Kingdom a child adopted by the British resident under an adoption effected, 
within the period of 12 months ending with the date of the bringing in, under the 
law of the relevant country. 

(3) The Scottish Ministers may by order declare, in relation to any relevant country, that 
special restrictions are to apply for the time being in relation to the bringing in of 35
children in the cases mentioned in subsection (2). 

(4) The Scottish Ministers must, as respects each relevant country in relation to which such 
a declaration has effect for the time being (a “restricted country”), publish reasons for 
making the declaration in relation to the country. 

(5) The Scottish Ministers must publish a list of restricted countries (“the restricted list”) 40
and keep the list up to date. 
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(6) The reasons and the restricted list are to be published in whatever way the Scottish 
Ministers think appropriate for bringing them to the attention of adoption agencies and 
members of the public. 

(7) In this section, “British resident” means a person habitually resident in the British 
Islands.5

(8) Any reference in this section to adoption by a British resident includes adoption by a 
British resident and another person. 

69 Review 

(1) The Scottish Ministers must keep under review, in relation to each restricted country, 
whether it should continue to be a restricted country. 10

(2) If the Scottish Ministers determine, in relation to a restricted country, that there is no 
longer a reason to believe what is mentioned in subsection (1) of section 68, they must 
by order revoke the order containing the declaration made in relation to it under 
subsection (3) of that section. 

(3) In this section, “restricted country” has the same meaning as in section 68. 15

70 The special restrictions 

(1) The special restrictions mentioned in subsection (3) of section 68 are that the Scottish 
Ministers are not to take any step which they might otherwise have taken in connection 
with furthering the bringing of a child into the United Kingdom in the cases mentioned 
in subsection (2) of that section (whether or not that step is provided for by virtue of any 20
enactment). 

(2) Nothing in subsection (1) prevents the Scottish Ministers from taking those steps if, in 
any particular case, the prospective adopters or, as the case may be, the adopters satisfy 
the Scottish Ministers that they should take those steps despite the special restrictions. 

(3) The Scottish Ministers may make regulations providing for— 25

(a) the procedure to be followed by them in determining whether or not they are 
satisfied as mentioned in subsection (2), 

(b) matters which they are to take into account when making such a determination 
(whether or not they also take other matters into account). 

71 Imposition of extra conditions in certain cases 30

(1) The Scottish Ministers may make regulations providing— 

(a) for them to specify in the restricted list, in relation to any restricted country, a step 
which is not otherwise provided for by virtue of any enactment but which, by 
virtue of the arrangements between the United Kingdom and that country, the 
Scottish Ministers normally take in connection with the bringing in of a child 35
where that country is concerned, and 

(b) that, if such a step has been so specified in relation to a restricted country, one or 
more conditions specified in the regulations are to be met in respect of a child 
brought into the United Kingdom in either of the cases mentioned in section 68(2) 
(reading the reference there to the “relevant country” as being to the restricted 40
country in question). 
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(2) Those conditions are in addition to any provided for by virtue of— 

(a) section 64, or 

(b) any other enactment. 

(3) A person who brings, or causes another to bring, a child into the United Kingdom 
commits an offence if the person has not met any condition which the person is required 5
to meet by virtue of subsection (1)(b). 

(4) Subsection (3) does not apply if the step specified in the restricted list in relation to any 
country had already been taken before the publication of the restricted list. 

(5) A person who commits an offence under subsection (3) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 10
fine not exceeding the statutory maximum or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months 
or a fine or both. 

(6) In this section, “restricted country” and “restricted list” have the same meanings as in 
section 68. 15

Charging

72 Power to charge 

(1) This section applies to adoptions to which— 

(a) section 64 applies, or 

(b) regulations made under section 1 of the Adoption (Intercountry Aspects) Act 1999 20
(c.18) apply. 

(2) The Scottish Ministers may charge a fee to adopters for services provided or to be 
provided by them in relation to adoptions to which this section applies. 

(3) The Scottish Ministers may determine the level of fee as they see fit and may, in 
particular—25

(a) charge a flat fee or charge different fees in different cases or descriptions of case, 

(b) in any case or description of case, waive a fee. 

(4) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section does not exceed the total cost to them of providing 
the services in relation to which the fees are imposed. 30

(5) In this section, “financial year” means a period of 12 months ending with 31 March. 

(6) Any references in this section— 

(a) to adoptions include prospective adoptions, and 

(b) to adopters include prospective adopters. 

Overseas adoptions 35

73 Meaning of “overseas adoption”  

(1) In this Act, “overseas adoption”— 
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(a) means an adoption of a description specified in regulations made by the Scottish 
Ministers (being a description of adoptions effected under the law of any country 
or territory outwith the British Islands), but 

(b) does not include a Convention adoption. 

(2) The Scottish Ministers may by regulations prescribe the requirements that ought to be 5
met by an adoption of any description effected after the coming into force of the 
regulations for it to be an overseas adoption for the purposes of this Act. 

(3) At any time when regulations under subsection (2) are in force, the Scottish Ministers 
must exercise their power under subsection (1) so as to secure that adoptions of any 
description effected after the coming into force of the regulations are not overseas 10
adoptions for the purposes of this Act if they consider that such adoptions are not likely, 
within a reasonable time, to meet the requirements prescribed under subsection (2). 

(4) Regulations under subsection (1) may contain provision as to the manner in which 
evidence of any overseas adoption may be given. 

(5) In this section, “adoption” means the adoption of a child or of a person who was a child 15
at the time the adoption was applied for. 

74 Annulment etc. of overseas adoptions

(1) The Court of Session may, on an application under this subsection, by order annul a 
Convention adoption or a Convention adoption order on the ground that the adoption or, 
as the case may be, order is contrary to public policy. 20

(2) The Court of Session may, on an application under this subsection— 

(a) order that an overseas adoption or a determination is to cease to be valid in Great 
Britain on the ground that the adoption or, as the case may be, determination is 
contrary to public policy or that the authority which purported to authorise the 
adoption or make the determination was not competent to entertain the case, 25

(b) decide the extent, if any, to which a determination has been affected by a 
subsequent determination. 

(3) The Court of Session may, in any proceedings in that court, decide that an overseas 
adoption or a determination is, for the purposes of those proceedings, to be treated as 
invalid in Great Britain on either of the grounds mentioned in subsection (2)(a). 30

(4) An order or decision of the High Court on an application under section 89(2) of the 2002 
Act is to be recognised and to have effect as if it were an order or decision of the Court 
of Session on an application under subsection (2). 

(5) Except as provided by this section, the validity of a Convention adoption, a Convention 
adoption order, an overseas adoption or a determination is not to be questioned in 35
proceedings in any court in Scotland. 

(6) In this section “determination” means such a determination as is mentioned in section 
76.

75 Section 74: supplementary provision

(1) Any application for— 40

(a) an order under section 74, or 
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(b) a decision under subsection (2)(b) of that section, 

is to be made in the manner prescribed in regulations made by the Scottish Ministers and 
within such period as may be so prescribed. 

(2) No application is to be made under section 74(1) in respect of an adoption unless 
immediately before the application is made— 5

(a) the person adopted was habitually resident in Scotland, or 

(b) the persons on whose application the adoption order was made were habitually 
resident there. 

(3) In deciding in pursuance of section 74 whether such an authority as is mentioned in 
section 76 was competent to hear a particular case, a court is to be bound by any finding 10
of fact made by the authority and stated by the authority to be so made for the purpose 
of determining whether the authority was competent to hear the case. 

76 Effect of determinations and orders made outwith Scotland 

(1) Subsection (2) applies where— 

(a) an authority of a Convention country (other than the United Kingdom) having 15
power under the law of that country— 

(i) to authorise, or review the authorisation of, a Convention adoption, or 

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order, or 

(b) an authority of any of the Channel Islands, the Isle of Man or any colony having 20
power under the law of that territory— 

(i) to authorise, or review the authorisation of, a Convention adoption or an 
adoption effected in that territory, or 

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order,  25

makes a determination (“the relevant determination”) in the exercise of that power. 

(2) Subject to section 74 and any subsequent determination having effect under this 
subsection, the relevant determination has effect in Scotland for the purpose of effecting, 
confirming or terminating the adoption in question or confirming its termination as the 
case may be. 30

(3) Sections 37(2) to (4) and 45 apply in relation to a child who is the subject of an order 
which—

(a) is similar to an order under section 65, and 

(b) is made (whether before or after this Act has effect) in a part of the British Islands, 

as those sections apply in relation to a child who is the subject of an adoption order. 35
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MISCELLANEOUS

Adoption allowances 

77 Adoption allowances schemes 

(1) Subject to subsection (3), an adoption agency which is— 5

(a) a local authority must, within such period after the coming into force of this 
section as the Scottish Ministers may by order direct, prepare an adoption 
allowances scheme, 

(b) a registered adoption service may prepare such a scheme. 

(2) An adoption allowances scheme is a scheme for or in connection with the payment by 10
the agency of allowances to any person who has adopted, or intends to adopt, a child in 
any case where arrangements for the adoption were made or, as the case may be, are to 
be made by the agency. 

(3) The Scottish Ministers may by regulations make provision for or in connection with 
adoption allowances schemes. 15

(4) Regulations under subsection (3) may in particular make provision for or in connection 
with specifying— 

(a) the procedure to be followed by an agency in determining whether a person 
should be paid an allowance, 

(b) the circumstances in which an allowance may be paid, 20

(c) the factors to be taken into account in determining the amount of an allowance, 

(d) the procedure for review, variation and termination of allowances, 

(e) the information about allowances which is to be supplied by an agency to a person 
who intends to adopt a child, and 

(f) the procedure to be followed by an agency in preparing, modifying or revoking an 25
adoption allowances scheme. 

(5) Section 13 does not apply to any payment made in accordance with an adoption 
allowances scheme. 

Disclosure of medical information about parents 

78 Disclosure of medical information about parents of child 30

(1) The Scottish Ministers may by regulations make provision for or in connection with 
disclosure of information about the health of the natural parents of a child who is to be, 
may be or has been adopted (“the relevant child”). 

(2) In making regulations under subsection (1), the Scottish Ministers must secure that a 
person to whom information is disclosed by virtue of the regulations has a duty of 35
confidentiality in relation to the information. 

(3) Notwithstanding subsection (2), regulations under subsection (1) may include provision 
enabling a person to whom information is disclosed by virtue of the regulations, in such 
circumstances and to such an extent as may be specified in the regulations, to disclose 
the information to— 40
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(a) the relevant child, 

(b) persons who are to or may adopt, or have adopted, the relevant child. 

(4) Regulations under subsection (1) may, in particular, include provision for or in 
connection with specifying— 

(a) the descriptions of person by whom, and to whom, information may be disclosed, 5

(b) the circumstances in which information may be disclosed, 

(c) the type of information which may, or may not, be disclosed, 

(d) the circumstances in which consent to disclosure of information need not be 
obtained,

(e) the processing of information by a person to whom information is disclosed. 10

(5) In subsection (4)(e), “processing” has the same meaning as in section 1(1) of the Data 
Protection Act 1998 (c.28). 

Payments in lieu of services 

79 Power to provide payment to person entitled to adoption service 

(1) Subsection (2) applies where a local authority is, in respect of a person, unable to 15
provide, or secure the provision of, an adoption service which— 

(a) the authority has an obligation to provide under this Part, or 

(b) the authority has a power so to provide and determines it should provide. 

(2) Subject to subsection (4), the authority may, after having regard to the matters 
mentioned in subsection (3), provide the person with a payment instead of the service. 20

(3) Those matters are— 

(a) the person’s eligibility for assistance from any other body, and 

(b) where the person is so eligible, the availability to the person of that assistance at 
the time when the service would have been provided to the person by the authority 
had the authority been able to provide, or secure the provision of, the service. 25

(4) A payment under subsection (2) may be made subject to such conditions (including 
conditions as to repayment) as the authority considers reasonable. 

(5) In imposing conditions under subsection (4), the authority must have regard to the 
person’s eligibility for assistance from any other body. 

Evidence30

80 Admissibility of certain documents as evidence

Any document which is receivable as evidence of any matter— 

(a) in England and Wales under section 77(4) and (5) of the 2002 Act, or 

(b) in Northern Ireland under Article 63(1) of the Northern Ireland Order, 

is sufficient evidence in Scotland of the matter to which it relates. 35
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Effect of orders, and placing for adoption, under 2002 Act 

81 Effect of certain orders made in England and Wales 

(1) An adoption order (within the meaning of section 46(1) of the 2002 Act) has effect in 
Scotland as it has in England and Wales but as if any reference to the parental 
responsibility for the child were to the parental responsibilities and parental rights in 5
relation to the child. 

(2) An order made under section 21 of that Act (placement orders), and the variation or 
revocation of such an order under section 23 or 24 of that Act, have effect in Scotland as 
they have in England and Wales but as if any reference to the parental responsibility for 
the child were to the parental responsibilities and parental rights in relation to the child. 10

82 Effect of placing for adoption etc. under 2002 Act 

(1) If––

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or 

(b) an adoption agency is authorised to place a child for adoption under that section, 15

sections 25 (parental responsibility) and 28(2) to (4) (further consequences of 
placement) of that Act have effect in Scotland as they have in England and Wales but 
with the modifications specified in subsection (2). 

(2) Those modifications are— 

(a) in section 25, any reference to the parental responsibility for the child is to be read 20
as a reference to the parental responsibilities and parental rights in relation to the 
child, and 

(b) in section 28(2), the reference to the court is to be read as a reference to the 
appropriate court. 

83 Further consequences of placement and placement orders 25

(1) Subsection (2) applies where— 

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or 

(b) an adoption agency is authorised to place a child for adoption under that section. 

(2) No order under subsection (1) of section 11 of the 1995 Act (court orders relating to 30
parental responsibilities etc.) of a kind mentioned in subsection (2)(c) (residence orders) 
of that section may be made in respect of the child. 

(3) On the making of an order under section 21 of the 2002 Act (a “placement order”) in 
respect of a child, any order under subsection (1) of section 11 of the 1995 Act of a kind 
mentioned in subsection (2)(c) to (f) (residence orders, contact orders, specific issue 35
orders and interdicts in relation to parental responsibilities) of that section in respect of 
the child ceases to have effect. 

(4) Where a placement order is in force— 

(a) no such order as is mentioned in subsection (3) of this section, and  

(b) no order under section 55 of the 1995 Act (child assessment orders), 40
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may be made in respect of the child.  

PART 2

PERMANENCE ORDERS

The making of permanence orders 

84 Permanence orders 5

(1) The appropriate court may, on the application of an adoption agency which is a local 
authority (“the applicant”), make a permanence order in respect of a child (“the relevant 
child”).

(2) A permanence order is an order consisting of— 

(a) the mandatory provision, 10

(b) such of the ancillary provisions as the court thinks fit, and 

(c) if the conditions in subsection (5) are met, provision granting authority for the 
relevant child to be adopted. 

(3) The mandatory provision is provision vesting in the applicant for the appropriate 
period—15

(a) the responsibility mentioned in subsection (1)(b)(ii) of section 1 of the 1995 Act 
(parental responsibilities) of a parent of the relevant child to provide, in a manner 
appropriate to the stage of development of the child, guidance to the child, and 

(b) the right mentioned in subsection (1)(a) of section 2 of that Act (parental rights) of 
a parent of the relevant child— 20

(i) to have the child living with the parent, or

(ii) otherwise to regulate the child’s residence. 

(4) The ancillary provisions are provisions— 

(a) vesting in the applicant for the appropriate period— 

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b)(i), and 25
(d) of the 1995 Act of a parent of the relevant child as the court considers 
appropriate,

(ii) such of the parental rights mentioned in section 2(1)(b) and (d) of that Act 
of a parent of the relevant child as the court considers appropriate, 

(b) vesting in a person other than the applicant for the appropriate period— 30

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b)(i), (c) 
and (d) of that Act of a parent of the relevant child as the court considers 
appropriate,

(ii) such of the parental rights mentioned in section 2(1)(b) to (d) of that Act of 
a parent of the relevant child as the court considers appropriate, 35

(c) specifying such arrangements for contact between the relevant child and any other 
person as the court considers appropriate and in the best interests of the child, and 

(d) determining any question which has arisen in connection with— 
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(i) any parental responsibilities or parental rights in relation to the relevant 
child,

(ii) any other aspect of the care and welfare of the child. 

(5) Those conditions are that— 

(a) the court is satisfied that the relevant child has been, or is likely to be, placed for 5
adoption,

(b) in the case of each parent or guardian of the child, the court is satisfied— 

(i) that the parent or guardian understands what the effect of making an 
adoption order would be and consents to the making of such an order in 
relation to the child, or 10

(ii) that the parent’s or guardian’s consent to the making of such an order 
should be dispensed with on a ground mentioned in subsection (6), and 

(c) the court considers that it would be better for the child to grant authority for the 
child to be adopted than not to grant such authority. 

(6) Those grounds are that— 15

(a) the parent or guardian cannot be found or is incapable of giving consent, or 

(b) the welfare of the child requires the consent to be dispensed with. 

(7) A permanence order may be made in respect of a child who is an adopted child. 

(8) A permanence order may not be made in respect of a child who is or has been— 

(a) married, 20

(b) a civil partner. 

(9) In this section, “the appropriate period” means— 

(a) in the case of the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act, 
the period beginning with the making of the permanence order and ending with 
the day on which the relevant child reaches the age of 18, 25

(b) in any other case, the period beginning with the making of the permanence order 
and ending with the day on which the relevant child reaches the age of 16. 

85 Conditions and considerations applicable to making of order 

(1) A permanence order may not be made in respect of a child who is of or over the age of 
12 years and who is capable of consenting to the making of the order unless the child 30
consents.

(2) If the court is satisfied that a child who is of or over the age of 12 years is incapable of 
consenting to the making of a permanence order, the court may dispense with the need 
for the child’s consent. 

(3) The court may not make a permanence order in respect of a child unless it considers that 35
it would be better for the child that the order be made than that it should not be made. 

(4) In considering whether to make a permanence order and, if so, what provision the order 
should make, the court is to regard the need to safeguard and promote the welfare of the 
child as the paramount consideration. 

(5) Before making a permanence order, the court must— 40
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(a) after taking account of the child’s age and maturity, so far as reasonably 
practicable— 

(i) give the child the opportunity to indicate whether the child wishes to 
express any views, and 

(ii) if the child does so wish, give the child the opportunity to express them, 5
and

(b) have regard to— 

(i) any such views the child may express,  

(ii) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and 10

(iii) the likely effect on the child of the making of the order. 

(6) A child who is of or over the age of 12 years is presumed to be of sufficient age and 
maturity to form a view for the purposes of subsection (5)(a). 

86 Representations 

(1) In any proceedings relating to an application for a permanence order, the appropriate 15
court must permit any person mentioned in subsection (2) who wishes to make 
representations to the court to do so. 

(2) Those persons are— 

(a) the adoption agency making the application, 

(b) the child or the child’s representative, 20

(c) any person who has parental responsibilities or parental rights in relation to the 
child,

(d) any other person who, in the opinion of the court, is able to demonstrate an 
interest.

Effect of order on existing orders 25

87 Effect of order on existing orders 

(1) This section applies where— 

(a) parental responsibilities or parental rights in relation to a child vest in a person by 
virtue of— 

(i) an adoption order, 30

(ii) a permanence order, or  

(iii) an order under section 11 of the 1995 Act (court orders relating to parental 
responsibilities etc.), 

(“the existing order”), and 

(b) the appropriate court intends to make a permanence order (“the new order”) as 35
respects the child. 

(2) On the making of the new order, the existing order is revoked. 
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(3) In making the new order, the court must secure that the parental responsibilities or 
parental rights vesting by virtue of the existing order vest in a person under the new 
order.

Effect of marriage or civil partnership 

88 Effect of marriage or civil partnership on order 5

(1) Subsection (2) applies where— 

(a) a permanence order is in force in respect of a child, and 

(b) the child enters into— 

(i) a marriage, or 

(ii) a civil partnership. 10

(2) The order ceases to have effect on the child’s entering into the marriage or, as the case 
may be, the civil partnership. 

Variation

89 Variation of ancillary provisions in order

(1) This section applies where a permanence order which includes ancillary provisions is in 15
force.

(2) The appropriate court may, on an application by a person mentioned in subsection (3), 
vary such of the ancillary provisions as the court considers appropriate. 

(3) Those persons are— 

(a) the adoption agency on whose application the permanence order was made, 20

(b) if the child in respect of whom the order was made is— 

(i) of or over the age of 12 years, or 

(ii) under the age of 12 years but, in the court’s opinion (taking account of the 
child’s age and maturity), capable of understanding the effect of the order, 

that child, 25

(c) any person in whom parental responsibilities and parental rights are vested by 
virtue of the order, 

(d) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person, 30

(e) any person in whom were vested, immediately before a variation by virtue of this 
section of the order, parental responsibilities or parental rights which, by virtue of 
the variation, vest in another person. 

(4) In subsections (1) and (2), “ancillary provisions” has the same meaning as in section 
84(4).35

(5) In this section, “vary” includes add to, omit, or amend; and “variation” is to be 
construed accordingly. 
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90 Amendment of order to grant authority for child to be adopted 

(1) This section applies where— 

(a) a permanence order in respect of a child is in force, and 

(b) the order does not include provision granting authority for the child to be adopted. 

(2) On the application of the adoption agency on whose application the order was made, the 5
appropriate court may amend the order so as to include provision granting authority for 
the child to be adopted if (and only if)— 

(a) the court is satisfied that the child has been placed for adoption, or is likely to be 
placed for adoption, 

(b) the court is satisfied that the condition in subsection (3) or subsection (4) is met, 10
and

(c) the court considers that it would be better for the child that authority for the child 
to be adopted is granted than that it should not be granted. 

(3) The condition is that each parent or guardian of the child understands what the effect of 
making an adoption order would be and consents to the making of such an order in 15
relation to the child. 

(4) The condition is that the consent of each parent or guardian should be dispensed with on 
the ground that— 

(a) the parent or guardian cannot be found or is incapable of giving consent, or 

(b) the welfare of the child requires the consent to be dispensed with. 20

(5) In subsections (3) and (4), any reference to a parent or guardian of the child includes a 
reference to any person having parental responsibilities or parental rights in respect of 
the child. 

91 Proceedings

(1) In any proceedings for variation of a permanence order by the adoption agency on 25
whose application the order was granted, the appropriate court must permit any person 
who is affected by the order, and who wishes to make representations to the court, to do 
so.

(2) In any proceedings for variation of a permanence order by a person other than the 
adoption agency on whose application the order was granted, the appropriate court must 30
permit any person mentioned in subsection (3) who wishes to make representations to 
the court to do so. 

(3) Those persons are— 

(a) the adoption agency on whose application the permanence order was made, 

(b) if the child in respect of whom the original order was made is— 35

(i) of or over the age of 12 years, or 

(ii) under that age but, in the court’s opinion (taking account of the child’s age 
and maturity), is capable of understanding the effect of the order, 

that child, 

(c) any person in whom parental responsibilities and parental rights are vested by 40
virtue of the order, 
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(d) any person on whom a duty was imposed or power conferred by the order, 

(e) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person, 

(f) any person in whom were vested, immediately before a variation by virtue of 5
section 89 of the order, parental responsibilities or parental rights which, by virtue 
of the variation, vest in another person, and 

(g) any other person who, in the opinion of the court, is able to demonstrate an 
interest.

(4) A person other than the adoption agency on whose application a permanence order was 10
granted may not apply to the court for a variation of the order without first obtaining the 
leave of the court. 

(5) If the court is satisfied that there has been a material change in the circumstances 
directly relating to any of the order’s provisions, it must grant that leave. 

(6) In determining whether there has been a material change in circumstances, the court 15
must have regard, in particular, to any aspect of— 

(a) the care and welfare of the child in respect of whom the permanence order was 
made, and 

(b) the circumstances of— 

(i) a parent, or the parents, of the child, 20

(ii) the child’s guardian, or 

(iii) any person mentioned in paragraph (e) or (f) of subsection (3). 

(7) In subsection (1), any references to an application for variation of a permanence order 
include references to an application to amend the order to include provision granting 
authority for the child to whom the order relates to be adopted. 25

Duty of adoption agency to apply for variation or revocation 

92 Duty of adoption agency to apply for variation or revocation 

(1) Subsection (2) applies where an adoption agency on whose application a permanence 
order was made determines that there has been a material change in the circumstances 
directly relating to any of the order’s provisions. 30

(2) The agency must, as soon as reasonably practicable, apply to the appropriate court for 
variation or, as the case may be, revocation of the order. 

(3) In subsection (2), “variation”, in relation to the permanence order, includes amendment 
of the order so as to include provision granting authority for the child to whom the order 
relates to be adopted. 35

Revocation

93 Revocation

(1) The appropriate court may, on an application by a person mentioned in subsection (2), 
revoke a permanence order if satisfied that it is appropriate to do so in all the 
circumstances of the case, including, in particular— 40
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(a) a material change in the circumstances directly relating to any of the order’s 
provisions,

(b) any wish by the parents or guardian of the child in respect of whom the order was 
made to have reinstated any parental responsibilities or parental rights vested in 
another person by virtue of the order. 5

(2) Those persons are— 

(a) the adoption agency on whose application the order was made, 

(b) any other person affected by the order who has obtained the leave of the court to 
apply for revocation of the order. 

94 Revocation: order to be made under section 11 of 1995 Act10

(1) Subsection (2) applies where the appropriate court revokes a permanence order in 
respect of a child. 

(2) The court must at the same time make an order under section 11 of the 1995 Act— 

(a) imposing on a person specified in the order parental responsibilities in relation to 
the child, and 15

(b) giving to such a person parental rights in relation to the child. 

Effect of subsequent adoption order on permanence order 

95 Effect of subsequent adoption order on permanence order 

(1) Subsection (2) applies where— 

(a) a permanence order is in force in respect of a child, and 20

(b) an adoption order is made in respect of the child. 

(2) The permanence order ceases to have effect on the making of the adoption order. 

Restriction on making certain orders under 1995 Act 

96 Restriction on making of orders under section 11 of 1995 Act

After section 11 of the 1995 Act insert the following section— 25

“11A Restriction on making of orders under section 11 

(1) Subsection (2) applies where a permanence order (as defined in section 84(2) 
of the Adoption and Children (Scotland) Act 2006 (asp 00)) is in force in 
respect of a child. 

(2) The court may not, under subsection (1) of section 11 of this Act, make an 30
order such as is mentioned in any of paragraphs (a) to (e) of subsection (2) of 
that section.”. 

Rules of procedure 

97 Permanence orders: rules of procedure 

(1) Provision may be made by rules of court in respect of— 35

(a) applications for permanence orders, 
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(b) applications for variation, or revocation, of permanence orders,  

(c) applications for leave to apply for such variation or revocation. 

(2) In the case of an application for a permanence order, rules must require— 

(a) any person mentioned in subsection (3)(a) to be notified of the matters mentioned 
in subsection (4), and 5

(b) the person mentioned in subsection (3)(b) to be notified of the matter mentioned 
in paragraph (a) of subsection (4). 

(3) Those persons are— 

(a) every person who can be found and whose consent to the making of the order is 
required to be given or dispensed with under this Act or, if no such person can be 10
found, any relative prescribed by the rules who can be found, 

(b) if the father of the child in relation to whom the order is to be made does not have, 
and has never had, parental responsibilities or parental rights in relation to the 
child, the father of the child (if he can be found). 

(4) Those matters are— 15

(a) the date on which, and place where, the application will be heard, 

(b) the fact that the person is entitled to be heard on the application, 

(c) the fact that, unless the person wishes, or the court requires, the person need not 
attend the hearing. 

(5) In subsection (1), any references to an application for variation of a permanence order 20
include references to an application to amend the order to include provision granting 
authority for the child to whom the order relates to be adopted. 

PART 3

MISCELLANEOUS

Provisions applicable to adoption orders and permanence orders 25

98 Notification of proposed application for order 

(1) Subsection (2) applies where— 

(a) a local authority— 

(i) proposes to make an application for a permanence order in respect of a 
child, or 30

(ii) becomes aware that an application for an adoption order in respect of a 
child in its area has been, or is to be, made, 

(b) the father of the child is not married to the mother of the child on the relevant 
date,

(c) the father, never having had parental responsibilities or parental rights in relation 35
to the child, does not have such responsibilities or rights on the relevant date, and 

(d) the authority— 

(i) knows the identity and whereabouts of the father, or 
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(ii) can, by taking such reasonable and practicable steps as are appropriate in 
the circumstances of the case, ascertain that information. 

(2) The local authority must, on or after the relevant date— 

(a) give notice to the father that— 

(i) it proposes to apply for a permanence order,  5

(ii) an application for an adoption order has been made, or 

(iii) an application for an adoption order is to be made, 

as the case may be, and 

(b) provide the father with prescribed information relating to the processes for 
applying for the order in question. 10

(3) Where a local authority is required to give notice under subsection (2)(a)(i), it must give 
the notice at least 4 weeks before the application for the permanence order is made. 

(4) Where a local authority is required to give notice under sub-paragraph (ii) or (iii) of 
subsection (2)(a), it must give the notice as soon as reasonably practicable after it 
becomes aware that the application for an adoption order has been or, as the case may 15
be, is to be made. 

(5) In this section— 

(a) “relevant date” means— 

(i) the date on which the local authority determines it will make the 
application mentioned in sub-paragraph (i) of subsection (1)(a), or 20

(ii) the date on which the authority becomes aware of the application 
mentioned in sub-paragraph (ii) of that subsection, 

as the case may be, 

(b) “prescribed” means prescribed by regulations made by the Scottish Ministers. 

99 Child subject to supervision requirement: duty to refer to Principal Reporter 25

(1) Subsection (2) applies where— 

(a) a child is subject to a supervision requirement, 

(b) a registered adoption service is satisfied that the best interests of the child would 
be served by placing the child for adoption, and 

(c) it intends to place the child for adoption. 30

(2) The registered adoption service must refer the child’s case to the Principal Reporter. 

(3) The Scottish Ministers may make regulations specifying by reference to the occurrence 
of an event or events described in the regulations the period of time during which a 
referral under this section is to be made. 

(4) In subsection (2), “Principal Reporter” has the same meaning as in Part II of the 1995 35
Act.

100 Making of adoption order no longer to be bar to making of contact order

In section 11 of the 1995 Act (court orders relating to parental responsibilities etc.), in 
subsection (3)— 
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(a) in paragraph (a), sub-paragraph (iii) is repealed, 

(b) after that paragraph insert— 

“(aa) that application for a contact order is made by a person whose parental 
responsibilities or parental rights in relation to the child were 
extinguished on the making of an adoption order; 5

(ab) that application for an order under subsection (1) above (other than a 
contact order) is made by a person who has had, but for a reason other 
than is mentioned in subsection (4) below, no longer has, parental 
responsibilities or parental rights in relation to the child;”, and 

(c) in paragraph (b), for “such application” substitute “application for an order under 10
subsection (1) above”. 

101 Rules: appointment of curators ad litem and reporting officers 

(1) In the case of an application for a relevant order in relation to a child, rules of court must 
provide for the appointment, in such cases as are prescribed by the rules— 

(a) of a person to act as curator ad litem of the child on the hearing of the application, 15
with the duty of safeguarding the interests of the child in such manner as may be 
so prescribed,

(b) of a person to act as reporting officer for the purpose of witnessing agreements to 
adoption and performing such other duties as may be so prescribed. 

(2) Rules may in particular make provision— 20

(a) enabling the reporting officer to be appointed before the application is made, 

(b) enabling the court to appoint the same person to be curator ad litem and reporting 
officer.

(3) Rules may not make provision for— 

(a) the appointment of a person who is employed by an adoption agency which has 25
placed a child for adoption to act as curator ad litem or reporting officer for the 
purposes of an application for an adoption order in respect of the child, 

(b) the appointment of a person who is employed by a local authority which is 
making (or has made) an application for a permanence order to act as curator ad 
litem or reporting officer for the purposes of the application. 30

(4) A relevant order means— 

(a) an adoption order, 

(b) a permanence order, or 

(c) an order under section 65. 

102 Proceedings to be in private 35

(1) Any proceedings before the court relating to applications under any of the provisions 
mentioned in subsection (2) must be heard and determined in private unless the court 
otherwise directs. 

(2) Those provisions are— 

(a) section 26, 40
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(b) section 31, 

(c) section 32, 

(d) section 65, 

(e) section 84,

(f) section 89, 5

(g) section 90, and 

(h) section 92. 

Fostering allowances 

103 Regulations about fostering allowances 

(1) The Scottish Ministers may by regulations make provision for or in connection with 10
payments by local authorities in respect of the placing of children by authorities under 
section 26(1)(a) of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority). 

(2) Regulations under subsection (1) may in particular include provision for or in 
connection with— 15

(a) specifying descriptions of person to whom payments may be made, 

(b) specifying circumstances in which payments may be made, 

(c) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations, 

(d) where a rate is so specified— 20

(i) requiring local authorities to pay at least that rate in the circumstances so 
specified,

(ii) recommending that local authorities pay at least that rate (“the 
recommended rate”) in the circumstances so specified, 

(e) where a recommended rate is payable, requiring local authorities which pay less 25
than that rate to publish, in such manner as may be so specified, their reasons for 
doing so. 

Evidence of consent 

104 Evidence of consent

(1) If a document signifying any consent which is required by this Act to be given is 30
witnessed in accordance with rules of court, it is sufficient evidence of the signature of 
the person by whom it was executed. 

(2) A document signifying any such consent which purports to be witnessed in accordance 
with rules is to be presumed to be so witnessed and to have been executed and witnessed 
on the date and at the place specified in the document unless the contrary is shown. 35

Notices

105 Service of notices etc.

Any notice or information required to be given under this Act may be given by post. 
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PART 4

GENERAL

106 Rules of procedure

(1) Provision may be made by rules of court in respect of any matter to be prescribed by 
rules made by virtue of this Act and dealing generally with all matters of procedure. 5

(2) In the case of an application for an adoption order, the rules must require— 

(a) any person mentioned in subsection (3) to be notified of the matters mentioned in 
subsection (4), and 

(b) the person mentioned in subsection (5) to be notified of the date on which, and 
place where, the application will be heard. 10

(3) Those persons are— 

(a) every person who can be found and whose consent to the making of the order is 
required to be given or dispensed with under this Act or, if no such person can be 
found, any relative prescribed by rules who can be found, 

(b) every person who has consented to the making of the order under section 20 of the 15
2002 Act (and has not withdrawn the consent) unless the person has given a notice 
under subsection (4)(a) of that section which has effect, 

(c) every person who, if leave were given under section 33(8), would be entitled to 
oppose the making of the order. 

(4) Those matters are— 20

(a) the date on which, and place where, the application will be heard, 

(b) the fact that the person is entitled to be heard on the application, and 

(c) the fact that, unless the person wishes, or the court requires, the person need not 
attend the hearing. 

(5) The person is the father of the child to be adopted if he does not have, and has never 25
had, parental responsibilities or parental rights in relation to the child (if he can be 
found).

(6) In the case of an application under section 65, rules of court must require every person 
who can be found, and whose consent to the making of the order would be required if 
the application were for an adoption order (other than a Convention adoption order) to 30
be notified of the matters mentioned in subsection (4). 

107 Offences by bodies corporate and partnerships

(1) Where an offence under this Act committed by a body corporate is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a relevant person, the relevant person as well as the body corporate is guilty of 35
the offence and is liable to be proceeded against and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a relevant person. 
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(3) Where an offence under this Act committed by a partnership is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a partner, the partner as well as the partnership is guilty of the offence and is 
liable to be proceeded against and punished accordingly. 

(4) In this section, “relevant person”, in relation to a body corporate, means a director, 5
manager, secretary or other similar officer of the body, or a person purporting to act in 
any such capacity. 

108 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitory, transitional or saving provision as they consider necessary for 10
the purposes of, in consequence of or for giving full effect to this Act or any provision 
of it. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

109 Orders and regulations 

(1) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 15
is exercisable by statutory instrument. 

(2) Any power conferred by this Act on the Scottish Ministers to make orders or 
regulations—

(a) may be exercised so as to make different provision for different purposes, 

(b) includes power to make such incidental, supplementary, consequential, transitory, 20
transitional or saving provision as the Scottish Ministers consider appropriate. 

(3) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 
(as well as being exercisable in relation to all cases to which it extends) may be 
exercised in relation to— 

(a) those cases subject to specified exceptions, or 25

(b) a particular case or class of case. 

(4) Subject to subsection (5), a statutory instrument containing an order or regulations made 
under this Act (other than an order under section 113) is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 

(5) A statutory instrument containing— 30

(a) an order under section 23, 

(b) regulations under— 

(i) subsection (4) of section 6 which includes provision amending subsection 
(2) of that section, 

(ii) subsection (4) of section 7 which includes provision amending subsection 35
(3) of that section, 

(iii) subsection (5) of section 47 which includes provision amending subsection 
(2) of that section, 

(c) an order under section 108(1) which includes provision modifying an Act or an 
Act of the Scottish Parliament, 40
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is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament. 

110 Meaning of “appropriate court”  

(1) In this Act, “appropriate court”, as respects any application made by virtue of this Act, is 
to be construed as follows. 5

(2) If the application relates to a child who is in Scotland when the application is made, the 
appropriate court is— 

(a) the Court of Session, or 

(b) the sheriff court of the sheriffdom within which the child is. 

(3) If—10

(a) the application is for— 

(i) an adoption order, or 

(ii) a permanence order seeking provision granting authority for the child to 
whom the order relates to be adopted, and 

(b) the child is not in Scotland when the application is made, 15

the appropriate court is the Court of Session. 

111 Interpretation

(1) In this Act, unless the context otherwise requires— 

“the 1995 Act” means the Children (Scotland) Act 1995 (c.36), 

“the 2002 Act” means the Adoption and Children Act 2002 (c.38), 20

“the Northern Ireland Order” means the Adoption (Northern Ireland) Order 1987 
(S.I. 1987/2203), 

“adoption agency”— 

(a) means— 

(i) a local authority, or 25

(ii) a registered adoption service, and 

(b) in sections 11, 15, 17, 18, 20 and 64 includes— 

(i) an adoption agency within the meaning of section 2(1) of the 2002 
Act (adoption agencies in England and Wales), and 

(ii) an adoption agency within the meaning of Article 3 of the Northern 30
Ireland Order (adoption agencies in Northern Ireland), 

“adoption order” has the meaning given by section 30(1), 

“adoption society” means a body of persons whose functions consist of or include 
the making of arrangements for or in connection with the adoption of children, 

“adoptive family” has the meaning given by section 51(7); and “member”, in 35
relation to an adoptive family, is to be construed accordingly, 

“British Islands” means the United Kingdom, the Channel Islands and the Isle of 
Man,
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“child” means a person who is under 18 years, 

“compulsory measures of supervision” has the same meaning as in Part II of the 
1995 Act, 

“the Convention” means the Convention on Protection of Children and Co-
operation in respect of Intercountry Adoption, concluded at the Hague on 29th 5
May 1993, 

“Convention adoption” means an adoption effected under the law of a Convention 
country outwith the British Islands and certified in pursuance of Article 23(1) of 
the Convention, 

“Convention adoption order” means an adoption order which, by virtue of 10
regulations under section 1 of the Adoption (Intercountry Aspects) Act 1999 
(c.18), is made as a Convention adoption order, 

“Convention country” means any country or territory in which the Convention is 
in force, 

“guardian” means a person appointed by deed or will or by a court of competent 15
jurisdiction to be the guardian of the child, 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“notice” means notice in writing, 

“overseas adoption” has the meaning given by section 73, 20

“parental responsibilities” and “parental rights” have the meanings respectively 
given by sections 1(3) and 2(4) of the 1995 Act (analogous expressions being 
construed accordingly), 

“permanence order” has the meaning given by section 84(2), 

“registered adoption service” has the meaning given by section 1(5), 25

“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt 
(in each case whether of the full blood or half-blood or by affinity), 

“supervision requirement” has the meaning given by section 93(1) of the 1995 
Act,

“voluntary organisation” means a body other than a public or local authority the 30
activities of which are not carried on for profit. 

(2) In this Act, unless the context otherwise requires, references to adoption are to the 
adoption of children, wherever they may be habitually resident, effected under the law 
of any country or territory, whether within or outwith the British Islands. 

(3) In this Act, references to an adoption service include references to part of such a service. 35

(4) In this Act, references to a relevant couple are to be construed in accordance with 
section 31(3). 

(5) Subject to subsection (6), for the purposes of this Act, a person is deemed to make 
arrangements for the adoption of a child if— 

(a) the person enters into or makes any agreement or arrangement for, or for 40
facilitating, the adoption of the child by any other person (whether the adoption is 
effected or intended to be effected in Great Britain or elsewhere), 
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(b) the person initiates or takes part in any negotiations the purpose or effect of which 
is the conclusion of any such agreement or the making of any such arrangement, 
or

(c) the person causes another person to act as mentioned in paragraph (a) or (b). 

(6) The making under section 70 of the 1995 Act by a children’s hearing of a supervision 5
requirement which, in respect that it provides as to where the child is to reside, 
facilitates an adoption agency’s placing the child for adoption does not constitute the 
making of such arrangements. 

(7) Any reference in this Act to a child’s being in, received into or kept, in care (whether or 
not such care is expressed as being the care of a local authority and except where the 10
context otherwise requires) is a reference to the child’s being looked after by a local 
authority and is to be construed in accordance with section 17(6) of the 1995 Act; and 
any reference to the authority in whose care a child is is to be construed accordingly. 

112 Minor and consequential amendments and repeals 

(1) Schedule 2 (which contains minor amendments and amendments consequential on the 15
provisions of this Act) has effect. 

(2) The enactments mentioned in the first column in schedule 3 (which include enactments 
that are spent) are repealed to the extent set out in the second column. 

113 Short title and commencement 

(1) This Act may be cited as the Adoption and Children (Scotland) Act 2006. 20

(2) The provisions of this Act (except this section and sections 108 and 109) come into 
force on such day as the Scottish Ministers may by order appoint. 

(3) An order under subsection (2) may appoint different days for different purposes. 
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SCHEDULE 1 
(introduced by section 59)

REGISTRATION OF ADOPTIONS

Registration of adoption orders 

1 (1) Every adoption order must contain a direction to the Registrar General to make in the 5
Adopted Children Register an entry in the form prescribed by regulations made by the 
Registrar General with the approval of the Scottish Ministers. 

(2) For the purposes of compliance with the requirements of sub-paragraph (1)— 

(a) where the precise date of the child’s birth is not proved to the satisfaction of the 
court—10

(i) the court is to determine the probable date of the child’s birth, and  

(ii) the date so determined is to be specified in the adoption order as the date of 
the child’s birth, 

(b) where the country of birth of the child is not proved to the satisfaction of the 
court—15

(i) if it appears probable that the child was born in a part of the British Islands, 
the child is to be treated as having been born in Scotland, 

(ii) in any other case, the particulars of the country of birth may be omitted 
from the adoption order and from the entry in the Adopted Children 
Register,20

(c) where— 

(i) the application for the adoption order specifies a name (or names) and 
surname as being those of the child, that name (or those names) and 
surname are to be recorded in the adoption order as the name (or names) 
and surname of the child, 25

(ii) no name (or names) or surname is so specified, the original name (or 
names) of the child and the surname of the applicant are to be recorded in 
the adoption order as the name (or names) and surname of the child. 

2 (1) Sub-paragraph (2) applies where— 

(a) on an application to the appropriate court for an adoption order in respect of a 30
child, the identity of the child with a child to whom an entry in the register of 
births relates is proved to the satisfaction of the court, and 

(b) the child has not previously been the subject of an adoption order made by a court 
in Scotland under this Act or any enactment at the time in force. 

(2) Any adoption order made in pursuance of the application must contain a direction to the 35
Registrar General to secure that the entry in the register of births is marked with the 
word “Adopted”. 

3 Where an adoption order is made in respect of a child who has previously been the 
subject of an adoption order made by a court in Scotland under this Act or any 
enactment at the time in force, the order must contain a direction to the Registrar 40
General to secure that the previous entry in the Adopted Children Register is marked 
with the word “Re-adopted”. 
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4 (1) Where an adoption order is made, the clerk of the court which made the order must 
secure that the order is communicated to the Registrar General. 

(2) As soon as practicable after receipt of the communication, the Registrar General must 
secure that the direction contained in the order is complied with. 

Registration of adoptions in England, Northern Ireland, the Isle of Man and the Channel Islands 5

5 (1) Sub-paragraphs (2) and (3) apply where the Registrar General is notified by the 
authority maintaining a register of adoptions in a part of the British Islands outwith 
Scotland that an order has been made in that part authorising the adoption of a child. 

(2) If an entry in the register of births (and no entry in the Adopted Children Register) 
relates to the child, the Registrar General must secure that the entry is marked with the 10
word “Adopted” followed by the name, in brackets, of the part of the British Islands in 
which the order was made. 

(3) If an entry in the Adopted Children Register relates to the child, the Registrar General 
must mark the entry with the word “Re-adopted” followed by the name, in brackets, of 
the part of the British Islands in which the order was made. 15

(4) Where, after an entry in either of the registers mentioned in sub-paragraphs (2) and (3) 
has been so marked, the Registrar General is notified by the authority concerned that— 

(a) the order has been quashed, 

(b) an appeal against the order has been allowed, or 

(c) the order has been revoked, 20

 the Registrar General must secure that the marking is cancelled. 

(5) Where the marking of an entry in a register is cancelled under sub-paragraph (4), an 
extract of the entry is not to be treated as accurate unless both the marking and the 
cancellation are omitted from it. 

(6) This paragraph applies in relation to orders corresponding to orders under section 65 as 25
it applies in relation to orders authorising the adoption of a child except that any 
marking of an entry required by virtue of this sub-paragraph is to consist of the words 
“proposed foreign adoption” or, as the case may require, “proposed foreign re-adoption” 
followed by the name, in brackets, of the part of the British Islands in which the order 
was made. 30

Registration of other adoptions 

6 (1) If the Registrar General is satisfied, on an application under this paragraph, that the 
Registrar General has sufficient particulars relating to a child adopted under a registrable 
foreign adoption to enable an entry to be made in the Adopted Children Register for the 
child, the Registrar General must make the entry accordingly. 35

(2) If the Registrar General is also satisfied that an entry in the register of births relates to 
the child, the Registrar General must secure that the entry in that register is marked 
“Adopted” or “Re-adopted”, as the case may be, followed by the name, in brackets, of 
the country in which the adoption was effected. 

(3) An application under this paragraph must be made in the prescribed manner by a 40
prescribed person and the applicant must provide the prescribed particulars. 
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(4) An entry made in the Adopted Children Register by virtue of this paragraph must be 
made in the prescribed form. 

(5) In this paragraph— 

“prescribed” means prescribed by regulations made by the Registrar General with 
the approval of the Scottish Ministers, 5

“registrable foreign adoption” means an adoption which satisfies prescribed 
requirements and which is— 

(a) adoption under a Convention adoption, or 

(b) adoption under an overseas adoption. 

Amendment of orders and rectification of registers 10

7 (1) The court by which an adoption order has been made may, on the application of the 
adopter or the adopted person, amend the order by the correction of any error in the 
particulars contained in it. 

(2) The court by which an adoption order has been made may, if satisfied on the application 
of the adopter or the adopted person that before the expiry of the period of one year 15
beginning with the date of the order any new name— 

(a) has been given to the adopted person (whether in baptism or otherwise), or 

(b) has been taken by the adopted person, 

in place of or in addition to a name specified in the particulars required to be entered in 
the Adopted Children Register in pursuance of the order, amend the order by 20
substituting or, as the case may be, adding that name in those particulars. 

(3) The court by which an adoption order has been made may, if satisfied on the application 
of any person concerned that a direction for the marking of an entry in the register of 
births or the Adopted Children Register included in the order in pursuance of paragraph 
2 or 3 was wrongly so included, revoke that direction. 25

(4) Where an adoption order is amended or a direction revoked under sub-paragraphs (1) to 
(3), the clerk of the court must secure that the amendment is communicated in the 
prescribed manner to the Registrar General. 

(5) As soon as practicable after receipt of the communication, the Registrar General must 
secure that— 30

(a) the entry in the Adopted Children Register is amended accordingly, or 

(b) the marking of the entry in the register of births or the Adopted Children Register 
is cancelled, 

as the case may be. 

(6) Where an adoption order is quashed or an appeal against an adoption order allowed by 35
any court, the court must give directions to the Registrar General to secure that— 

(a) any entry in the Adopted Children Register, and  

(b) any marking of an entry in that register or, as the case may be, the register of 
births,

which was effected in pursuance of the order is cancelled. 40
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(7) Where an adoption order has been amended, any extract of the relevant entry in the 
Adopted Children Register which may be issued in pursuance of section 60 must be a 
copy of the entry as amended, without the reproduction of— 

(a) any note or marking relating to the amendment, or 

(b) any matter cancelled in pursuance of it. 5

(8) Where the marking of an entry is cancelled, an extract of the entry is not to be treated as 
accurate unless both the marking and the cancellation are omitted from it. 

(9) If the Registrar General is satisfied— 

(a) that a registrable foreign adoption (as defined in sub-paragraph (5) of paragraph 6) 
has ceased to have effect (whether on annulment or otherwise), or 10

(b) that any entry or mark was erroneously made in pursuance of that paragraph in the 
Adopted Children Register or the register of births, 

the Registrar General may secure that such alterations are made in those registers as the 
Registrar General considers are required in consequence of the adoption ceasing to have 
effect or to correct the error. 15

(10) Where an entry in such a register is amended in pursuance of sub-paragraph (9), an 
extract of the entry is not to be treated as accurate unless it shows the entry as amended 
but without indicating that it has been amended. 

(11) In this paragraph, “prescribed” means prescribed by regulations made by the Registrar 
General with the approval of the Scottish Ministers. 20

Marking of entries on re-registration of birth 

8 Without prejudice to any other provision of this Act, where— 

(a) an entry in the register of births has been marked in accordance with paragraph 5 
or 6, and 

(b) the birth is re-registered under section 20(1) of the Registration of Births, Deaths 25
and Marriages (Scotland) Act 1965 (c.49), 

the entry made on re-registration must be marked in the same way. 

SCHEDULE 2 
(introduced by section 112(1))

MINOR AND CONSEQUENTIAL AMENDMENTS30

The Children (Scotland) Act 1995 (c.36) 

1 (1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 11 (court orders relating to parental responsibilities etc.)— 

(a) in subsection (4)— 

(i) for “(3)(a)(iii)” substitute “(3)(ab)”, and 35

(ii) after paragraph (a) insert “or”, 

(b) in subsection (5), after “(3)(a)” insert “and (ab)”, and 
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(c) in subsection (6), for the words from “have” to the end substitute “has the 
meaning given by section 111 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”. 

(3) In subsection (6) of section 17 (duty of local authority to child looked after by 
authority)— 5

(a) the word “or” after paragraph (c) is repealed, and 

(b) after paragraph (d) add “; or 

(e) in respect of whom a permanence order has, on an application by them 
under section 84 of the Adoption and Children (Scotland) Act 2006 (asp 
00), been made and has not ceased to have effect.”. 10

(4) In section 73 (duration and review of supervision requirement)— 

(a) in subsection (4), in paragraph (c), for sub-paragraphs (i) and (ii) substitute— 

“(i) applying under section 84 of the Adoption and Children (Scotland) 
Act 2006 (asp 00) (“the 2006 Act”) for a permanence order;”, 

(b) after that subsection insert— 15

“(4A) The Scottish Ministers may make regulations specifying by reference to the 
occurrence of an event or events described in the regulations the period of time 
during which a referral under subsection (4)(c) is to be made.”, 

(c) in subsection (5), for “section 12 of the said Act of 1978” substitute “section 31 or 
32 of the 2006 Act”, 20

(d) in subsection (8), in paragraph (a), after sub-paragraph (iv) insert— 

“(iva) the case has been referred to him under section 99 of the Adoption 
and Children (Scotland) Act 2006 (asp 00),”, 

(e) in subsection (13)— 

(i) for the words from “section”, where it first occurs, to “1978” substitute 25
“section 84 of the 2006 Act”, and 

(ii) for “section 12” substitute “section 31 or 32”, 

(f) after subsection (13) insert— 

“(13A) A report drawn up under subsection (13) shall be in such form as may be 
prescribed by the Scottish Ministers.”, and 30

(g) in subsection (14), for the words from “section”, where it first occurs, to “1978”, 
substitute “31, 32 or 84 of the 2006 Act”. 
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SCHEDULE 3 
(introduced by section 112(2))

REPEALS

Enactment Extent of repeal

  5

10

15

Adoption (Scotland) Act 1978 (c.28) 

Children (Scotland) Act 1995 (c.36) 

Adoption and Children Act 2002 
(c.38)

The whole Act except Part IV. 

In section 11, in subsection (4), paragraphs (b) and 
(d) and the word “or” immediately preceding 
paragraph (d); and, in subsection (6), the words 
““adoption agency” and”. 
In section 16(4)(b)(i), the words “a parental 
responsibilities order,”. 
In section 26(1)(a), the words from “on” to 
“determine”. 
Sections 86 to 89. 
In section 93(1), the definition of parental 
responsibilities order. 

Sections 133 and 134. 
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EXPLANATORY NOTES 

 
INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Adoption and Children (Scotland) Bill is intended to modernise, improve and extend 
the system of adoption in Scotland.  Existing legislation relating to adoption lies mainly in the 
Adoption (Scotland) Act 1978 (which is based on the Adoption Act 1976).  Legislation relating 
to other aspects of adoption is contained in the Children (Scotland) Act 1995.  Legislation 
relating to intercountry and overseas adoption lies in the Adoption (Intercountry Aspects) Act 
1999. 

5. This Bill will repeal and replace the Adoption (Scotland) Act 1978, save for Part IV, and 
will amend the Children (Scotland) Act 1995.   

6. The Bill will maintain the existing adoption service and local authorities will continue to 
have a duty to provide an adoption service for placing children with adopters and assessing 
adopters.  A wider range of people will be able to adopt.  Provisions will modernise and improve 
this existing service and the broader services available to children who cannot live with their 
original families.  The Bill will introduce a new court order for accommodating children who 
cannot live with their original family in long-term placements.  Provisions in the Bill will 
improve access to a broader range of support services for people affected by adoption, including 
members of adoptive and original families.  The Bill contains provisions to ensure that people 
are able to gain access to services and will be clear about what services they will be provided 
with by adoption agencies.  The Bill will reproduce existing provisions for intercountry and 
overseas adoptions, but will introduce new restrictions on bringing children into the country in 
certain circumstances and will give the Scottish Ministers the power to charge for the processing 
of intercountry adoption casework. 

7. The key provisions of the Bill are: 

Unmarried couples will be able to adopt jointly. 

Local authorities will have a duty to provide a range of adoption support services, the 
meaning of which may be expanded by secondary legislation. 

People directly affected by an adoption (the child, parents and adoptive parents) will 
have a right to pre-adoption services and, if they have an assessed need, post-
adoption services. 
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The provision of support services will be a clearly stated part of the adoption process.  
People will know what services are available to them. 

A new type of order – the permanence order - will be introduced for children who 
cannot live with their families.  This will replace existing freeing orders and parental 
responsibilities orders.  This will allow parental responsibilities and parental rights 
relating to residence and guidance to pass to the local authority and will allow other 
relevant parental responsibilities and parental rights to be granted to appropriate 
people, including the child’s parents.  The permanence order should allow some 
flexibility (unlike an adoption order) to adapt to a child’s changing circumstances. 

COMMENTARY ON SECTIONS 

Section 1.  Duty of local authority to provide adoption service 
8. Subsection (1) places a duty on local authorities to provide an adoption service or 
continue to do so to the extent that they already do and subsection (2) specifies that an adoption 
service must consist of pre-adoption services, adoption support services and post-adoption 
services.  This is a continuation of the current situation.  In practice all local authorities will 
provide their own adoption service, but may contract with another provider, being a registered 
adoption service, to provide this service, as set out at subsection (4). 

9. Subsection (3) places a duty on local authorities to provide the adoption service in a way 
that takes account of their general duties under the Social Work (Scotland) Act 1968 with regard 
to children.  This means that all local authority functions that relate to children should be co-
ordinated in order to provide a cohesive service to children.  

10. Under subsection (5), a “registered adoption service” means an adoption service within 
the meaning given by section 2(11)(b) of the Regulation of Care (Scotland) Act 2001, which is a 
registered adoption service under that Act. 

Section 2.  Local authority plans  
11. Subsection (1) places a duty on local authorities to prepare and publish a plan for 
providing an adoption service as set out by section 1(1). 

12. Subsection (2) places a duty on local authorities to review the plan created under 
subsection (1) “from time to time” and to modify or replace completely the plan and publish it as 
necessary. 

13. By virtue of subsection (6) the duty to review and modify or replace plans and the right 
not to publish a separate plan under subsection (5) will apply to any modified or replacement 
plan as well as plans originally created under subsection (1).   

14. Subsection (3) places a duty on local authorities to consult a range of bodies and 
organisations in making and reviewing plans under subsection (1) or subsection (2).  The bodies 
and organisations that should be consulted are the Health Board in the relevant local authority 
area, any voluntary organisations which may represent the interests of a person who is likely to 
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use the adoption service, any voluntary organisations which may provide adoption services and 
any other persons that may be prescribed by regulations.  

15. Subsection (4) allows a local authority to incorporate a plan that is to be published under 
subsection (1) into any plan published by the local authority in connection with services for 
children.  Under subsection (5) it is not necessary also to publish separately a plan incorporated 
in this way.

Section 3.  Assistance in carrying out functions under sections 1 and 2

16. Subsection (1) allows a local authority to require assistance from an “appropriate person” 
in carrying out any function set out at section 1 or 2.  

17. Subsection (2) sets out the circumstances in which an appropriate person may refuse to 
comply with a request made by a local authority under subsection (1).  These include where it 
would not be reasonably practical to do so, where it would be incompatible with the person’s 
functions, statutory or not, and where the person’s functions (when the person is not a natural 
person) would be unduly prejudiced.

18. Subsection (3)(a) to (c) defines an “appropriate person”.  This includes another local 
authority and a Health Board.  Subsection (3)(c) gives the Scottish Ministers the power by 
regulations to prescribe any other person as an “appropriate person”.

Section 4.  Meaning of “adoption service” in Regulation of Care (Scotland) Act 2001

19. This section amends the definition of “adoption service” in section 2(11) of the 
Regulation of Care (Scotland) Act 2001 (meaning of “care services”) as a consequence of the 
provisions of the Bill.

Section 5.  Adoption agencies: regulations about carrying out of functions

20. Subsection (1) gives the Scottish Ministers the power to make regulations relating to a 
registered adoption service carrying out its functions.

21. Subsection (2) gives the Scottish Ministers the power to make regulations relating to a 
local authority carrying out its functions of making or participating in arrangements for the 
adoption of children.

Section 6.  Pre-adoption services 

22. Subsection (1) defines pre-adoption services which are to be provided by a local 
authority.  These are services designed for children who may be adopted, the parents and 
guardians of such children and people who have applied to be assessed or who have been 
assessed as adopters.  Under subsection (3) a local authority has a duty to provide pre-adoption 
services to these people on request.

23. Subsection (2) defines the types of pre-adoption services referred to in section 1(2).  In 
practice this will be a continuation of the existing service.
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24. Subsection (4) gives the Scottish Ministers the power to make regulations to amend or 
make further provision in relation to pre-adoption support services.

Section 7.  Adoption support services 

25. Subsection (1) allows a local authority to make an assessment of needs for “adoption 
support services” when requested to do so by a person not listed at section 6(1).  The local 
authority has discretion to make this assessment, rather than having a duty to do so.  Subsection 
(2) describes adoption support services as services that are designed to meet the needs of persons 
affected by an application, or a proposed application, for an adoption order.  A wider range of 
people than those listed at section 6(1) may be affected by an adoption and may require support.  
This could include siblings, grandparents, other family members and other people who have been 
involved in the raising of the child.  The type of service such people may require would be that 
under subsection (3), namely, counselling and assistance, the provision of information about and 
guidance on the adoption process and any other assistance that a local authority considers to be 
appropriate in a given case.

26. Subsection (4) gives the Scottish Ministers the power to make regulations that add to, 
modify or make further provision with regard to the types of service to be provided.

Section 8.  Provision of adoption services

27. This section provides that, where a local authority has carried out an assessment and has 
found that there is a need for adoption support services, it has a discretion whether or not to meet 
this need.  It is not under a duty to do so.

Section 9.  Considerations applying to the exercise of powers

28. This section places various duties on the court or adoption agency to ensure that the best 
interests of the child are the paramount consideration, and to ensure that an adoption order is 
granted only if there is no better alternative for the child.

29. By virtue of subsection (2), the court or adoption agency must consider all of the 
circumstances of the case before coming to a decision to place the child for adoption or to make 
an adoption order.

30. By virtue of subsection (3), when making a decision about whether or not to place a child 
for adoption or whether or not to make an adoption order, the court or adoption agency has a 
duty to have as its paramount consideration the best interests of the child throughout his or her 
life.  

31. In addition to this overarching principle, under subsection (4) the court or adoption 
agency must take into account a number of specific considerations.  These are the child’s own 
wishes regarding adoption; the child’s religious persuasion, racial origin and cultural and 
linguistic background; and the likely effect on the child, throughout his or her life, of having 
ceased to be a member of his or her original family and having become an adopted person.  The 
child’s wishes will be taken into account where the child is of sufficient age and maturity to 
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understand the situation and express his or her wishes.  Subsection (7) provides that a child who 
is at least 12 years old will be presumed to be capable of expressing his or her wishes.

32. In carrying out these duties an adoption agency has a further duty under subsection (5) to 
consider whether adoption is the best way to meet the interests of the child or whether there is a 
better alternative.  If it considers that there is a better alternative it must not make arrangements 
for the adoption of the child (subsection (6)).

Section 10.  General considerations when placing child for adoption

33. This section applies when an adoption agency is placing a child for adoption.

34. By virtue of subsection (2)(a) an adoption agency must have regard, as far as possible, to 
the child’s religious persuasion, racial origin and cultural and linguistic background when 
placing a child for adoption.  Adoption agencies should seek to place children with adopters who 
will be able to provide an upbringing that is sympathetic to such a background.  Adopters should 
be able to help the child to understand any such religious, racial, cultural and linguistic 
background and to practise these, as appropriate.  This does not mean that adoption agencies 
must only place children with adopters of similar religious, racial, cultural and linguistic origins
and backgrounds.  However, in practice, adopters must have regard to any such origin and 
background that the child may have.

35. Subsection (2)(b) places a duty on adoption agencies to have regard, as far as possible, to 
the wishes and feelings of any relative of the child regarding the placement of the child.  In 
practice, it is likely that this will relate to such issues as the religious, racial, cultural and 
linguistic background of the prospective adopters.  This does not mean that an adoption agency 
cannot place a child with an adopter without conforming to the wishes of the child’s relative.  
Any such wishes should not be applied when to do so would be contrary to the best interests of 
the child.

Section 11.  Restriction on arranging adoptions and placing children

36. By virtue of subsections (1) and (2), it is an offence for anyone to make arrangements for 
the adoption of a child or to place a child for adoption unless they are an adoption agency or a 
relative of the child to be adopted.

37. Subsection (3) provides that it is an offence for a person to receive a child in 
contravention of subsection (1) with the intention of adopting the child.  

38. By virtue of subsection (4), it is an offence for a person to manage or control a body 
which is not a registered adoption service or a local authority and the purpose of which is or
includes making arrangements for the adoption of children.

39. Under subsection (5), any person who commits an offence under this section is 
punishable by imprisonment for a period of up to 3 months or a fine not exceeding level 5 on the 
standard scale or both.
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40. By virtue of subsection (6), in proceedings under subsection (4), things done or words 
written, spoken or published by a person managing a body making arrangements for the adoption 
of children is sufficient evidence of the purpose of that body.  By virtue of subsection (7), it does 
not matter if the acts listed in subsection (6) are not carried out in the presence of a party to the 
proceedings.

Section 12.  Adoption societies which are not registered adoption services

41. Under subsections (1) and (2) where an adoption society is registered in England and 
Wales or Northern Ireland, but not in Scotland, such an adoption society may not operate in 
Scotland unless it considers it necessary to do so in the interests of a person mentioned in section 
3(1) of the Adoption and Children Act 2002 (“the 2002 Act”) (maintenance of adoption service) 
or Article 3 of the Adoption (Northern Ireland) Order 1987 (S.I. 1987/2203) (the adoption 
service). 

42. By virtue of subsection (3), subsection (1) only applies to a voluntary adoption 
organisation which is registered under Part 2 of the Care Standards Act 2000 (establishments and 
agencies) in respect of an adoption service or, in England, a service which corresponds to that 
adoption service.

Section 13.  Prohibition of certain payments

43. Any person who makes any payment in relation to the adoption of a child, the giving of 
consent required in connection with the adoption of a child, the transfer of the care and 
possession of a child with a view to his or her adoption, or the making of any arrangements for 
the adoption of that child commits an offence.  By virtue of subsection (2), this section applies to 
anyone who makes any payment, agrees or offers to make such a payment, receives or agrees to 
receive any such payment or attempts to obtain such a payment.

44. A person who commits such a crime is liable to imprisonment for a term not exceeding 
three months or to a fine not exceeding level 5, or both.

45. By virtue of subsection (4), where a person has committed such a crime the court can 
order that the child be removed to a place of safety until the child can be returned to his or her 
parent or guardian, or other arrangements can be made for the child.  

46. By virtue of subsection (5), references to “payment” in this section include reward.

Section 14.  Excepted payments

47. This section relates to payments made in connection with adoptions which are not 
prohibited, as set out at section 13.

48. By virtue of subsection (2)(a), a payment is exempt if it is made to an adoption agency by 
a parent or guardian of the child or by a person who adopts or proposes to adopt the child in 
respect of expenses reasonably incurred by the agency in connection with the adoption or 
proposed adoption of the child.
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49. By virtue of subsection (2)(b), a payment is exempt if it is made in relation to legal or 
medical costs incurred or to be incurred by any person in connection with an application which 
the person makes or intends to make for an adoption order or a preliminary order under section 
65.

50. By virtue of subsection (2)(c), a payment is exempt if it is authorised by the court to 
which the adoption application was made.

51. By virtue of subsection (2)(d), a payment is exempt if it is made by one adoption agency 
to another in consideration of placing the child for adoption.

52. By virtue of subsection (2)(e), a payment is exempt if it is made by an adoption agency to 
a voluntary organisation as a fee for the services of the organisation putting the adoption agency 
in touch with another agency.

Section 15.  Child to live with adopters before adoption order made 

53. By virtue of subsections (1) to (3), an adoption order may not be made in respect of a 
child where the child has been placed with prospective adopters by an adoption agency or one or 
both of the prospective adopters is a parent, step-parent or relative of the child, unless the child is 
at least 19 weeks old and has lived with the prospective adopters for 13 weeks immediately 
preceding the adoption application.

54. Where the child was not so placed or neither of the applicants is a parent, step-parent or 
relative of the child, an adoption order cannot be made unless the child is at least 12 months old 
and the child lived with the prospective adopters at all times during the 12 month period 
immediately preceding the adoption application.

55. Subsection (5) applies to adoptions by way of Convention adoption orders (see section 
111 of the Bill for interpretation) and to adoptions of children who are habitually resident 
outwith the British Islands otherwise than by that type of order.  In these cases the reference to 
the period of 13 weeks referred to above is read as a reference to a period of 6 months.

Section 16.  Home visits

56. By virtue of subsections (1) and (2), where a child has been placed with prospective 
adopters by an adoption agency, an adoption order cannot be made unless the court is satisfied 
that the adoption agency has been given sufficient opportunities to see the child with the 
prospective adopters in their home environment.

57. By virtue of subsections (3) and (4), where the child was not so placed, an adoption order 
cannot be made unless the court is satisfied that the local authority in whose area the prospective 
adopters live has been given sufficient opportunities to see the child with the prospective 
adopters in their home environment.  
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Section 17.  Reports where child placed by agency

58. Where an adoption application relates to a child who has been placed for adoption by an 
adoption agency, by virtue of subsection (2) of this section the agency must submit to the court a 
report addressing the suitability of the applicants and any other matters relevant to the operation 
of section 9 (considerations applying to the exercise of powers). In addition, the agency must 
assist the court in any way which the court directs.

Section 18.  Notification to local authority of adoption application 

59. By virtue of this section, where a child was not placed for adoption by an adoption 
agency, an adoption order cannot be made unless the prospective adopters have given notice to 
the local authority within whose area they live of their intention to apply for an adoption order at 
least 3 months before the date of application.

Section 19.  Notice under section 18: local authority’s duties

60. Where a local authority receives notice under section 18 of an intention to apply for an 
adoption order, it must, by virtue of subsection (2), investigate the matter and submit a report of 
the investigation to the court.  

61. Subsection (3) specifies the factors which the local authority must, in particular,
investigate, namely the suitability of the applicants and any other matters relevant to the 
operation of section 9, any contravention of section 11, and any failure to comply with section 
12(2) of the Bill.

62. By virtue of subsection (4), if a local authority receives a notice under section 18, and it is 
aware that the child is in the care of another local authority, it must give a copy of the notice to 
that local authority within seven days of receipt.

Section 20.  Restrictions on removal: child placed for adoption with consent 

63. Where a child has been placed for adoption and the child’s parents have consented to this, 
subsection (2) provides that the parents cannot remove the child from the home of the 
prospective adopters without the leave of the adoption agency or the appropriate court.  

64. Subsection (3) makes it an offence to remove a child in breach of subsection (2), which is 
punishable by imprisonment for a term not exceeding 3 months, a fine not exceeding level 5, or 
both.

Section 21.  Restrictions on removal: notice of intention to adopt given

65. This section applies where prospective adopters give notice under section 18 and the 
child has lived with the prospective adopters for the five years immediately preceding the 
adoption application.

66. Subsections (2) and (3) provide that, between notice being given under section 18 and a 
relevant act specified at subsection (4), a child may not be removed from the home of the 
prospective adopters, unless: the prospective adopters consent to the removal; a court with 
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jurisdiction to make adoption orders grants leave for the child to be removed; the child is 
arrested; or the removal is authorised by virtue of any enactment.

67. Subsections (4) and (5) specify the relevant act as the making of an application for an 
adoption order in the case of an application being made for an adoption order before the expiry 
of the period of 3 months beginning with the date on which the local authority received notice 
under subsection (1).  In the case of prospective adopters who make an application later than that
3 month period, the “relevant act” is the end of that period.

68. By virtue of subsection (6), where, during the 3 month period mentioned above or during 
the 28 day period immediately after the expiry of the 3 month period, prospective adopters give 
further notice of their intention to apply for an adoption order in respect of the same child the 
prohibition on removing the child under subsection (2) does not apply.

69. Subsection (7) provides that it is an offence for a person to contravene the terms of this 
section.  Such an offence is punishable by imprisonment for a period of up to 3 months or a fine 
not exceeding level 5 on the standard scale or both.

Section 22.  Restrictions on removal: application for adoption order pending 

70. By virtue of subsections (1), (2) and (3), where an application for an adoption order has 
been made to the court, but the court has not yet made a determination, and where the child’s 
home during the 5 year period preceding the adoption application has been with the prospective 
adopters, a child cannot be removed from the home of the prospective adopters unless the 
prospective adopters agree to the removal; the court grants leave for removal; the child is 
arrested; or removal is authorised by an enactment.

71. Subsection (4) makes it an offence to remove a child in breach of subsection (2), which is 
punishable by imprisonment for a term not exceeding 3 months, a fine not exceeding level 5, or 
both.

Section 23.  Scottish Ministers’ power to amend period of time in sections 21 and 22

72. This section gives the Scottish Ministers the power to making an order amending the 
period of 5 years referred to in section 21(1)(b) or 22(1)(b), or amending any other period that 
has been substituted by this section.  Such an order is subject to affirmative resolution procedure.

Section 24.  Duty to give notice where child in care of other local authority 

73. Where a local authority, by virtue of section 21(1)(a), receives notice under section 18(2) 
of the Bill in relation to a child whom the local authority knows to be in the care of another local 
authority, the local authority must give a copy of the notice it receives to the local authority 
which is currently looking after the child before the expiry of the 7 day period beginning on the 
day that the notice is received.

Section 25.  Restrictions on removal of child in care of local authority

74. Subsection (2) applies where an application for an adoption order has been made but not 
yet determined or prospective adopters have given notice of intention to adopt and, in each case, 
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the child’s home has been with the prospective adopters for the previous 5 years; where the child 
was in the care of a local authority before he or she lived with the prospective adopters; and 
where the child remains in the care of the local authority.

75. By virtue of subsection (2), the local authority must not remove the child from the care 
and possession of the prospective adopters, except where subsection (3) applies, namely, where 
the removal is made in accordance with section 27 or 28; an appropriate court grants leave for 
removal; or where the removal is authorised by virtue of Chapter 2 or 3 of Part II of the Children 
(Scotland) Act 1995.  “Appropriate court” is defined at section 110 of the Bill.

Section 26.  Return of child removed in breach of certain provisions

76. By virtue of subsection (1), a person who has removed a child in breach of the provisions 
listed in subsection (3) can, on application by the person from whom the child was removed, be 
ordered by the court to return the child.

77. Under subsection (2), a court can order a person not to remove a child from another’s 
home.  This can be done when the court receives an application from a person who has 
reasonable grounds to believe that another person intends to remove a child in breach of the 
provisions listed in subsection (4).

78. The provisions set out in subsection (4) are sections 20, 21, 22 and 25 of the Bill, sections 
30 (general prohibitions on removal), 34 (placement orders: prohibition on removal), 35 (return 
of child in other cases) and 36 (restrictions on removal) of the 2002 Act and Articles 28 
(restriction on removal where adoption agreed or application made) and 29 (restrictions on 
removal where applicant has provided home for 5 years) of the Adoption (Northern Ireland) 
Order 1987.

Section 27.  Return of child placed for adoption by adoption agency

79. This section applies where a child has been placed with prospective adopters, but where 
no adoption order has been made.  

80. By virtue of subsection (2), prospective adopters with whom a child has been placed can 
notify the adoption agency of their intention to cease caring for the child.  By virtue of section 
111 of the Bill notice must be made in writing.

81. By virtue of subsection (3), an adoption agency can notify prospective adopters with 
whom a child has been placed of their intention to remove the child from their care.  Where an 
application for an adoption order has been made, then, by virtue of subsection (4), an adoption 
agency can only do so if leave of the court has been given.

82. Under subsections (5) and (6), where notice is given under subsection (2) or (3) or where 
an application for an adoption order is refused or withdrawn, prospective adopters must, before 
the expiry of the relevant period, return the child to the adoption agency or to a person 
nominated by the adoption agency.  By virtue of subsection (7), where the court refuses the 
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application for an adoption order it may, before the relevant period expires, make an order 
extending the period for the return of the child by a period not exceeding 6 weeks.

83. Subsection (7) defines the “relevant period”.  Where notice is given by virtue of 
subsection (2) or (3), the relevant period is 7 days beginning with the day on which notice was 
given.  Where an application for an adoption order is refused or withdrawn, the relevant period is 
7 days beginning with the day on which the application was refused or withdrawn.

84. By virtue of subsection (8) it is an offence for a person to fail to return a child within the 
relevant period and such a person is liable to imprisonment for a period of up to three months or 
a fine not exceeding level 5 on the standard scale or both.

85. By virtue of subsection (9), where a court convicts a person under subsection (8), it may 
order that the child be returned to his or her parents or guardian, an adoption service or a local 
authority.  

Section 28.  Return of child in care of local authority and not placed for adoption

86. This section applies where a child who is looked after by a local authority is living with 
prospective adopters, but has not been placed there by an adoption agency, and the prospective 
adopters have given notice under section 18.

87. By virtue of subsection (2), the prospective adopters can notify the local authority that 
they intend not to retain care of the child.  

88. By virtue of subsection (3), the local authority can inform the prospective adopters that 
they intend to remove the child from their care.  Where an application for an order has been 
made in relation to the child then, by virtue of subsection (5), the local authority can only do so if 
leave of the court has been given.

89. By virtue of subsection (4), where notice is given under subsection (2) or (3), the 
prospective adopters must return the child to the local authority or a nominated person before the 
expiry of the relevant period.  

90. Under subsection (6) where an adoption order in relation to a child is refused or 
withdrawn, the child need only be returned to the local authority if the local authority so requires
and in which case the child must be returned before the expiry of 7 days beginning with the date 
of the requirement.

91. Subsection (8) provides that it is an offence for a person to contravene the terms of this 
section.  Such a person is liable to imprisonment for a period of up to 3 months or a fine not 
exceeding level 5 on the standard scale or both.  

92. By virtue of subsection (9), where a person contravenes this section and is convicted, the 
court may order that the child is returned to his or her parent or guardian or to the local authority.
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93. By virtue of subsection (7), where the prospective adopters are awaiting the outcome of 
an adoption application, a local authority cannot require the child to be returned other than under 
this section.

Section 29.  Contravention of sections 30 to 36 of the 2002 Act

94. By virtue of subsection (1), anyone who contravenes any of the sections of the 2002 Act
listed at subsection (2) is guilty of an offence and is liable to imprisonment for a term not 
exceeding 3 months, a fine not exceeding level 5, or both.

95. The provisions listed in subsection (2) are sections 30(1), (2) and (3) (general 
prohibitions on removal), 32(2)(b) (recovery by parent etc. where child placed and consent 
withdrawn), 33(2) (recovery by parent etc. where child placed and placement order refused) , 
35(2) (return of child in other cases), 34(1) (placement orders: prohibition on removal), 36(1) 
and 36(5) (restrictions on removal) of the Adoption and Children Act 2002.  These prohibit the 
removal of a child in specified circumstances or provide for an order for the return of a child 
who has been removed.

Section 30.  Adoption orders

96. By virtue of subsection (1), an adoption order vests all parental responsibilities and 
parental rights in relation to the child in the adopter(s).  

97. Before making an adoption order, in addition to the considerations which the court must 
take into account in terms of section 9 of the Bill, subsection (2) requires that the court must be 
satisfied that it would be better for the child that the adoption order should be made than that it 
should not be made.

98. Subsection (3) provides that the court may attach whatever terms or conditions it sees fit 
when it makes an adoption order, although this power must be exercised in accordance with the 
requirements of section 9. 

99. Adoption orders are generally to be made in respect of a “child”, which is defined in the 
Bill to mean a person who has not attained the age of 18. However, subsection (4) allows an 
adoption order to be made in respect of a person who is 18 if the adoption application was made 
when the person was under 18.  

100. An adoption order may be made in respect of a child even if the child has already been 
adopted or the subject of a permanence order (subsections (5) and (6)).  This will allow a child to 
be “readopted” should previous adoptive parents become incapable of caring for the child. 

101. Subsection (7) prohibits an adoption order being made in respect of a person who is or 
who has been married or a civil partner.

Section 31.  Adoption by certain couples

102. By virtue of subsection (1), “relevant” couples may make an application for adoption 
where the following conditions are met.  Both members of the couple must be at least 21 years 
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old, and neither applicant should be a parent of the child to be adopted.  Further, at least one of 
the conditions in subsection (2) must be met, namely that at least one member of the couple must 
be domiciled in the British Islands or that both members of the couple have been habitually 
resident in the British Islands for at least 1 year before the date of the adoption application.  

103. A “relevant” couple is defined in subsection (3) and means a married couple, civil 
partners or a couple that is living together in an enduring family relationship, whether or not that 
relationship is heterosexual or homosexual. The phrase “enduring family relationship” is used to 
indicate two people who are in a relationship that is akin to a marriage or civil partnership.  The 
length of a relationship or financial interdependency will be relevant factors in assessing the 
overall strength of a relationship and the suitability of a couple to adopt.  

104. The definition of enduring family relationship does not apply to two people who do not 
have a relationship akin to a marriage or civil partnership, such as two platonic friends or two 
siblings who live together.

Section 32.  Adoption by one person

105. This section sets out the circumstances in which one person (as opposed to a couple) 
may apply to adopt a child.

106. By virtue of subsection (1), that person must be at least 21 years of age, and either 
domiciled in the British Islands (subsection (6)(a)) or have been habitually resident in the British 
Islands for at least one year before the date of the application for an adoption order (subsection 
(6)(b)).  

107. In addition to these two conditions, such persons must fall within one of the following 
categories.

108. By virtue of subsection (2), a single person may apply (ie, a person who is unmarried, 
not a civil partner and not part of a couple living together in an enduring family relationship).

109. By virtue of subsection (3) a person may apply where they are a member of a “relevant” 
couple, the other member of which is the parent of the child to be adopted. That parent must 
have parental responsibilities and parental rights in relation to the child to be adopted. This 
category therefore relates to step-parents, civil-partners and cohabitants and allows them to make 
an application to adopt the child of their spouse, civil partner or person with whom they are 
living in an enduring family relationship. In this case, the parent of the child must also meet the 
domicile requirements provided for at subsection (3)(e).

110. By virtue of subsection (4) one person may make an application for adoption if his or her 
spouse or civil partner cannot be found, is separated from the applicant on a basis that is likely to 
be permanent, or is incapable of making an application for adoption because of illness.  The 
application may be made only if the spouse or civil partner is not the parent of the child to be 
adopted.
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111. By virtue of subsection (5), one person may apply to adopt where they are living in an 
enduring family relationship with someone who is incapable of applying to adopt because of 
illness.  Again, the application may be made only if the applicant’s cohabitant is not the parent of 
the child to be adopted

112. By virtue of subsection (7), where the application to adopt is made by a person who is 
the parent of the child to be adopted, an adoption order can only be made if the other parent is 
dead or cannot be found, or there is no other parent by virtue of section 28 of the Human 
Fertilisation and Embryology Act 1990 (meaning of “father”) (disregarding subsections (5A) to 
(5I) of that section), or there is another reason justifying the exclusion of the other parent.

Section 33.  Parental etc. consent

113. Before an adoption order can be made, the court must be satisfied either that each parent 
or guardian of the child has consented to the making of the adoption order or that his or her 
consent should be dispensed with (subsection (2)), or, alternatively, that one of the other 
conditions contained in this section has been satisfied.  

114. Subsection (2)(b) allows a court to dispense with the need for the parent or guardian’s 
consent where the parent or guardian cannot be found, is incapable of giving consent or the 
welfare of the child requires that consent be dispensed with.  

115. Subsection (3) applies where an adoption order is being made in respect of a child who is 
subject to a permanence order which grants authority for the child to be adopted.  This means 
that the child’s parents will already have consented to the making of an adoption order or that 
their consent to the inclusion of this measure has been dispensed with at the time the permanence 
order was made.

116. Subsection (4) applies where consent to adoption has been given by the child’s parent or 
guardian under section 20 (advance consent to adoption)of the 2002 Act, that consent has not 
been withdrawn and the parent or guardian does not oppose the making of the adoption order.

117. Subsection (5) applies where the child to be adopted has been placed with the 
prospective adopters by an adoption agency within the meaning of section 2(1) of the 2002 Act
(basic definitions), either by virtue of section 19 (placing of children with parental consent) or 
section 21 (placement orders) of the 2002 Act. The child must have been at least 6 weeks old at 
the time the consent was given or the order was made.  In addition, no parent or guardian must 
oppose the making of the adoption order under consideration.

118. Subsection (6) applies where a freeing order made under legislation in force in Northern 
Ireland has been granted in respect of the child to be adopted.

119. By virtue of subsection (7), parental consent to the making of an adoption order under 
subsection (2)(a) only has effect if the child is at least 6 weeks old when the consent is given.  

120. By virtue of subsection (8) a parent or guardian can only oppose an adoption under 
subsection (4) or (5) with leave of the court. Under subsection (9), a court may grant such leave 
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only if it is satisfied that there has been a change of circumstances since consent was originally 
given or the order under section 21 of the 2002 Act (placement orders) was made.

121. By virtue of subsection (10) it is not possible for a parent or guardian to withdraw 
consent given under section 19 (placing children with parental consent) or 20 (advance consent 
to adoption) of the 2002 Act, or under an order under section 21 of that Act, after an application 
for an adoption order is made.

Section 34.  Consent of child aged 12 or over

122. By virtue of subsection (1), a child who is at least 12 years old must consent to the 
making of an adoption order if they are capable of doing so. Subsection (2) allows the court to 
dispense with this requirement if the child is incapable of consenting.

Section 35.  Restrictions on making orders 

123. By virtue of subsection (1), a court may not hear an application for an adoption order in 
relation to a child where any application falling within subsection (3) has already been made by 
the same applicants and refused by any court.  

124. The applications listed at subsection (3) are an adoption order within the meaning of the 
Bill; an adoption order as defined section 46(1) of the 2002 Act (adoption orders); an adoption 
order made, or having effect as if made, under Article 12 of the Adoption (Northern Ireland) 
Order 1987 (adoption orders); an order for adoption made in the Isle of Man; or an order for 
adoption made in any of the Channel Islands.

125. Subsection (1) does not apply where, in refusing the previous application, the court 
directed that this section should not apply (subsection (2)(a)). In addition, a court may hear an 
application where it appears that it is proper to do so because of a change in circumstances or for 
any other reason (subsection (2)(b)).

Section 36.  Contravention of section 13 no bar to making order

126. By virtue of this section, even where the applicants have made payments prohibited by 
section 13 of the Bill in relation to the child to be adopted, a court can still make an adoption 
order in their favour.

Section 37.  Effect of order on existing rights etc.

127. By virtue of subsection (2), the making of an adoption order extinguishes all parental 
responsibilities and parental rights in relation to the child adopted which were vested in any 
person prior to the making of the adoption order. 

128. Subsection (1) creates an exception from this in relation to applications for adoption 
under section 32(3) of the Bill.  Such applications are for adoption by one person who is a 
member of a relevant couple, the other member being the parent of the child.  Where such an 
adoption takes places, the parental responsibilities and parental rights of the child’s parent are 
unaffected.  This allows the parent to retain the relevant parental responsibilities and parental 
rights as well as giving full parental responsibilities and parental rights to the applicant.  
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129. By virtue of subsection (3), any duty owed to the child to pay or provide aliment or to 
make any payment connected to parental responsibilities and parental rights after the making of 
the adoption order is extinguished by the making of an adoption order. However, the making of 
an adoption order does not extinguish a duty deriving from a deed or agreement which 
constitutes a trust or which expressly provides that it is not extinguished by the making of an 
adoption order (subsection (4)).

130. By virtue of subsection (5), the making of an adoption order has no effect on parental 
responsibilities and parental rights in relation to the period prior to the making of the order.

Section 38.  Automatic revocation of supervision requirement

131. By virtue of this section, a supervision requirement (see section 111 of the Bill for 
interpretation) will cease to have effect upon the making of an adoption order where the court is 
satisfied that compulsory measures of supervision (see section 111) are no longer necessary. 

Section 39.  Information to be kept about adoptions

132. By virtue of this section, the Scottish Ministers have the power to make regulations with 
regard to the information which an adoption agency must keep in relation to adoptions, and the 
form and manner in which such information must be kept.

Section 40.  Disclosure of information kept under section 39

133. By virtue of this section, the Scottish Ministers have the power to make regulations 
providing for disclosure of the information about adoptions kept by adoption agencies to adopted 
persons and other person specified in the regulations.

134.  Subsection (2) provides that such regulations may include provision giving adoption 
agencies discretion as to whether to disclose information or not in certain circumstances, 
specifying conditions which are to apply to the disclosure of information, or specifying 
circumstances in which information should not be disclosed to certain categories of adopted 
persons.

Section 41.  Meaning of “adoption” in Chapter 

135. Subsection (1) defines the term “adoption” for the purposes of Chapter 3 of the Bill.   

136. Subsection (2) provides that references to adoption in this Chapter do not include an 
adoption which took place before the Chapter came into force.

137. Subsection (3) provides that any reference in an enactment to an adopted person within 
the meaning of Chapter 3 also includes an adopted child within the meaning of Part IV of the 
Adoption (Scotland) Act 1978.  Part IV deals with the status of adopted children and is the only 
part of the 1978 Act which is not repealed by the Bill.  This is to ensure that the status of 
children adopted before the Bill is unaffected by the Bill’s provisions.
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Section 42.  Status conferred by adoption

138. This section provides for the status conferred by adoption.  An adopted person is to be 
treated in law as if he or she were the child of the adopters or adopter (subsection (1)). Where the 
adoption is undertaken by a relevant couple under section 31, or a step-parent, civil partner or 
cohabitant under section 32(3) of the Bill, the adopted person is to be treated as the child of the 
relationship of the couple concerned (subsection (2)).

139. In the case of an adoption under section 32(3), the adopted person is to be treated in law 
as if he or she were not the child of any person other than the adopter and the parent (i.e. the 
other member of the relevant couple (subsection (3)). In all other cases, an adopted person is to 
be treated as the child of no-one other than the adopters (subsection (4)).

140. By virtue of subsection (5) references to a person’s natural parents or any other natural 
relationship elsewhere in this Bill are not affected by subsections (3) and (4).

141. Where an application is made under this section in the case of a person adopted under a 
Convention adoption (as defined in section 111 of the Bill), subsections (6) and (7) provide that 
the Court of Session has a discretion to direct that subsection (4) should not apply or that it is 
only to apply to the extent specified in the direction. The conditions which must be met before 
such a direction may be given are set out in subsection (6), namely that under the law of the 
country in which the adoption took place the adoption was not a full adoption (as defined by 
subsection (8)), that the consents required for adoption have not been given or the UK is not a 
receiving State and that it would be more favourable to the person for a direction to be given by 
the court under this provision.

Section 43.  Miscellaneous enactments

142. Although section 42 means that a person is regarded in law as the child of the adopters 
and not the child of anyone else, section 43(1) provides that this does not affect the rules on 
marriage to or registration of a civil partnership with a relative.  So, while a child’s natural 
parents are, on the making of an adoption order, treated in law as if no longer that child’s 
parents, the ban, for example, on a child marrying his or her natural mother or natural father or 
forming a civil partnership with either natural parent continues to apply.  Similarly, despite the 
terms of section 42, a child’s natural parent remains treated as the child’s mother or father and 
therefore falls within the forbidden degrees for the purpose of the law on incest.

143. Subsection (2) provides that, on the making of an adoption order, the adopter and 
adopted person are considered for all time coming to be within the forbidden degrees relating to 
marriage, eligibility to register as civil partners, and incest.

144. Subsection (3) provides that section 42 does not apply for the purposes of the British 
Nationality Act 1981, the Immigration Act 1971, any instrument having effect under any either 
of those Acts or any other law which determines British citizenship, British overseas territories 
citizenship or British Overseas Citizenship.  

90



These documents relate to the Adoption and Children (Scotland) Bill (SP Bill 61) as introduced 
in the Scottish Parliament on 27 March 2006

19

Section 44.  Pensions

145. The effect of this section is to provide that section 42 of the Bill does not affect an 
adopted person’s entitlement to a pension which is payable to, or for the benefit of, the person, at 
the time of the adoption and which is in payment at that time.

Section 45.  Insurance

146. Under section 45, where a child is adopted and his or her natural parents had an 
insurance policy for the payment on the death of the child of money for funeral expenses, the 
rights and liabilities under the policy are transferred to the adoptive parents.  The adoptive 
parents are to be treated as the persons who took out the policy.

Section 46.  Succession and inter vivos deeds 

147.  The effect of this section is to preserve the law relating to succession and to disposal of 
property by a person under a deed which takes effect while the person is still alive (as that law 
affects adopted persons).  That law remains unaffected by section 42.

Section 47.  Post-adoption services 

148. This is the first section of Chapter 4 of Part 1 of the Bill dealing with post-adoption 
services, which are part of the adoption service defined in section 1(2) which local authorities are 
under a duty to provide.

149. Subsection (1) defines post-adoption services which are any services required to meet the 
needs of a person affected by the making of an adoption order.  

150. Subsection (2) sets out the types of service that are post-adoption services.  These are 
counselling and assistance for and provision of information to any relevant person affected by an 
adoption and counselling for anyone else affected by an adoption.  The relevant persons who 
may be affected by adoption are the adoptive family (children who have been adopted; people 
who have adopted a child; the children of people who have adopted a child; and children who 
have been treated as children of the family by adoptive parents); and the pre-adoption family 
(natural parents and former guardians of an adopted child; siblings of adopted children; persons 
who treated the child as a child of theirs before the child was adopted; and grandparents of 
adopted children).  

151. Post-adoption services also include the provision of any other assistance which the local 
authority considers to be appropriate to a specific case.  

152. Subsection (5) gives the Scottish Ministers the power to make regulations relating to 
post-adoption support.

Section 48.  Assessment of needs

153. Subsection (1)(a) places a duty on local authorities to carry out an assessment of needs
for post-adoption support for any of the people listed at section 47(4) when requested to do so by 
any such person.  Subsection (1)(b) places a duty on local authorities to decide whether, 
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following an assessment of needs under subsection (1)(a), there is a need for the provision of any 
post-adoption services.  Where a local authority decides that there is a need for the provision of 
any post-adoption services for such a person, it must provide the services (section 49). 

154. Subsections (2) and (3) give local authorities a discretion to carry out an assessment of 
needs for post-adoption support when requested to do so by people not listed at section 47(4). 
Where an assessment of needs has been carried out subsection (3)(b) places a duty on local 
authorities to decide whether or not such services are required.  

155. Subsection (4) gives the Scottish Ministers the power to make regulations relating to the 
assessment of needs for post-adoption support and places a duty on local authorities to have 
regard to matters prescribed by such regulations when assessing such needs. 

Section 49.  Provision of services

156. This section places a duty on the local authority to provide post-adoption services to a 
person where it makes a decision under section 48(1)(b) of the Bill that such services are called 
for in respect of that person.  Subsection (2) provides that, where a decision is made under 
section 48(3)(b) of the Bill, the decision to provide post-adoption services in that respect is 
discretionary.

Section 50.  Urgent provision

157. Where the local authority considers that it is required urgently, subsection (1) allows a 
local authority to provide post-adoption support to a person without carrying out an assessment 
of needs.

158. Where post-adoption support has been provided without an assessment of needs, 
subsection (2) places a duty on a local authority to carry out such an assessment as soon as is 
practicable after the support has been provided.

Section 51.  Care plans 

159. This section applies when the local authority decides that the provision of post-adoption 
support is necessary for a person who falls into a class listed in section 47(4) and that person is a 
member of an adoptive family (as defined in subsection (7)).

160. Subsection (2) places a duty on a local authority to prepare a care plan for each member 
of the relevant adoptive family.

161. Subsection (3) outlines the information that must be included in a care plan.  Each care 
plan must specify the needs of the individual to whom it relates; set out how those needs may be 
met by the provision of post-adoption services; record details of any previous assessment of 
needs for that person made under section 48(1)(a); record the details of any assessment of needs 
made under section 12A(1) of the Social Work (Scotland) Act 1968 (duty of local authority to 
assess needs); record details of any care plan prepared under regulations made under section 17 
of the Children (Scotland) Act 1995 (duty of local authority to children looked after by them); 
record the details of any post-adoption services which were being provided before the care plan 
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was made or are to be provided when the care plan is made; specify any other matter which the 
local authority considers to be relevant to the provision of post-adoption services.  Where there is 
no information of the type required in paragraphs (a) to (i) of subsection (3) relating to a person, 
a care plan must, under paragraph (j), still be prepared in respect of the person to record that fact.

162. Subsection (4) allows the local authority, subject to relevant consent from the adoptive 
family, to prepare a single care plan in respect of all members of the adoptive family instead of 
an individual plan for each.

Section 52.  Duration of care plan

163. Subsections (1) and (2) provide that a care plan will cease to have effect upon the 
occurrence of one of the following events: the expiry of a 3 year period after the making of an 
adoption order for the child or the date on which the adopted child reaches the age of 18.

Section 53.  Family member’s right to require review of care plan

164. Where a care plan is in place and a member of the adoptive family considers that the 
local authority is failing to comply with the terms of the care plan then, under subsection (2), the 
member can request that a local authority reviews the care plan.  Subsection (3) allows the 
authority when reviewing a plan to make a reassessment of the need for post-adoption services of
the member.

165. By virtue of subsection (4), only the adoptive parents or a relevant member who the local 
authority considers is capable of understanding the need for post-adoption services may make a 
request under subsection (2).

166. A request for review of a care plan will normally be made by either adoptive parents or 
the adopted child. The adoptive parents can request a review on behalf of the adopted child if, in 
the opinion of the local authority, the child is not capable of understanding the need for post 
adoption services.

167. Subsection (5) imposes a duty on local authorities, following a review under subsection 
(2), to vary the care plan to reflect any changes in the reassessed needs of a person and the post-
adoption support that will be provided.  The effect of subsection (6) is that the section applies 
equally to members of an adoptive family who have not had their needs for post-adoption 
services assessed under section 48(1)(a).  In this case, references to “reassessment” of a 
member’s needs are to be read as references to an “assessment”.

Section 54.  Other cases where authority under duty to review care plan

168. Where a care plan is in force subsection (2) places a duty on a local authority to review a 
care plan “from time to time” and when it becomes aware of a change in circumstances of a 
member of a family to which a care plan relates.

169. When reviewing the care plan under subsection (2), subsection (3) allows a local 
authority to reassess the need for post-adoption support of any member of the adoptive family to 
which the care plan relates.
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170. Subsection (4) places a duty on a local authority to vary a care plan to reflect the changes 
in the reassessed needs of a relevant person under subsection (3) and changes to the post-
adoption services provided by the local authority.

171. By virtue of subsection (5) “relevant member” has the same meaning as in section 53(2).  
As in section 53, references to a reassessment of needs include an assessment of needs if such an 
assessment has not been carried out in respect of the relevant member.

Section 55.  Reassessment of needs for post-adoption services

172. Where a care plan is in force subsection (2) provides that any member of an adoptive 
family aged 12 years or over may request the local authority to carry out a reassessment of that 
person’s need for post-adoption services.

173. Subsection (3) places a duty on local authorities, following a reassessment, to decide 
whether or not there is a need for post-adoption services.

174. Subsection (4) requires a local authority to provide support where they consider there is 
an assessed need.

175. Subsection (5) places a duty on a local authority which is providing post-adoption 
support by virtue of subsection (4) to vary the care plan to reflect any changes in the post-
adoption support that will be provided.

176. Subsection (6) provides that where a local authority is making a reassessment of needs it 
should do so in such a manner and having regard to such matters as are prescribed by regulations
made by Scottish Ministers.  Subsection (7) makes the same provision as subsection (5) of 
section 54 in relation to the meaning of “relevant member” and “reassessment of needs”.

Section 56.  Care plans: directions

177. This section allows the Scottish Ministers to give directions of a general or specific 
nature to a local authority with regard to the implementation of care plans.  Such directions may 
not require an authority to provide, continue to provide, or withhold provision of a particular 
post-adoption service.

178. By virtue of subsection (3) the Scottish Ministers may vary or revoke any such direction 
made under subsection (1).

Section 57.  Guidance

179. This section relates to any guidance issued by the Scottish Ministers concerning the 
provision of post-adoption services.  Subsection (2) places a duty on local authorities to have 
regard to any such guidance.  Subsection (3) specifies what may be included in such guidance.  
Guidance may include information on how a local authority should assess or re-assess a person’s 
need for post-adoption services; how a local authority’s power to assess a person’s needs should 
be exercised; how a local authority should decide the classes of person who are eligible for post-
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adoption services; how care plans should be prepared and reviewed; and how responsibility for 
providing post-adoption services should be transferred between local authorities.

180. By virtue of subsection (4) the Scottish Ministers may vary or revoke any such guidance.

Section 58.  Regulations about adoption services and care plans

181. This section gives the Scottish Ministers the power to make regulations relating to 
various aspects of the adoption service.

182. Paragraph (a) enables regulations to determine which local authority is responsible for 
the provision of post-adoption services and the making of an assessment of needs.

183. Paragraph (b) enables regulations to determine when and under what circumstances a 
local authority’s duty to provide pre-adoption and post-adoption services ends.

184. Paragraph (c) enables provision to be made about the circumstances in which a local 
authority can continue to provide post-adoption services after the duty to provide such services 
has ended.

185. Paragraph (d) enables regulations to specify the arrangements that may be made by a 
local authority when a person to whom it is supplying an adoption service moves outwith the 
authority’s area.

186. Paragraph (e) enables regulations to specify with whom arrangements under 
paragraph (d) can be made.

187. Paragraph (f) enables regulations to be made concerning the assessment of needs for 
adoption services of someone who has moved or intends to move from one local authority area 
to another or from outwith Scotland to Scotland.

188. Paragraph (g) enables regulations to specify the ways in which reviews of care plans 
should be carried out.

Section 59.  Adopted Children Register and index

189. This section applies to the registration of adoptions by the Registrar General for Scotland 
(“the Registrar”).

190. By virtue of subsection (1), the Registrar must continue to maintain the Adopted 
Children Register and an index of the Adopted Children Register.

191. By virtue of subsection (2), entries in the Adopted Children Register must only be made 
as directed by adoption orders or as required under schedule 1 of the Bill.
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192. The effect of subsection (3) is that the provisions of the Births, Deaths and Marriages 
(Scotland) Act 1965 (“the 1965 Act”) concerning the correction of errors in entries in the register 
of births also apply to entries in the Adopted Children Register.

Section 60.  Searches and extracts

193. Certain rules of the 1965 Act are, by virtue of subsection (1), made to apply in respect of 
searches in the index to the Adopted Children Register and supplies of extracts of entries in that 
Register.  Those rules concern the payment of fees, and the form and authentication of 
documents, in respect of searches in indexes which the Registrar General is obliged to keep 
under the 1965 Act and the supply of extracts of entries in the registers of births, deaths and 
marriages.

194. By virtue of subsection (2), where a person requests a search to be carried out as 
specified in subsection (1), the Registrar must, if the General Register Office is open, search (or 
permit the person to search) the index to the Adopted Children Register and issue to the person 
an extract of an entry in the Register.

Section 61.  Connections between the register and birth records

195. By virtue of subsection (1), the Registrar must ensure that there is a traceable connection 
between any entry in the register of births which has been marked ‘Adopted’ and any 
corresponding entry in the Adopted Children Register.  Subsections (2) and (3) provide that any 
information which the Registrar keeps for the purpose of subsection (1) is not open to the public 
and can only be disclosed in accordance with subsection (4).

196. Subsection (4) states that such information can only be disclosed if it is disclosed by 
virtue of an order of the Court of Session or a sheriff, or to an adopted person aged 16 or over 
and to whom the information relates or to a local authority, Board or adoption society which is 
providing counselling to an adopted person to whom the information relates.

197. By virtue of subsection (5), where such information is disclosed to an adopted person by 
virtue of subsection (4), the Registrar must inform the person that counselling services are 
available.  If the adopted person is in Scotland, counselling is available from any local authority 
in Scotland.  If the adopted person is in England and Wales, counselling is available from any 
local authority in England and Wales.  If the adopted person is in Northern Ireland, counselling 
is available from any Board in Northern Ireland.  If the adopted person is in the United Kingdom 
and the adoption was arranged by a registered adoption service, counselling is available from 
that service.  If the person is in the United Kingdom and the adoption was arranged by a 
registered adoption society in England and Wales as defined in section 2(2) (basic definitions) of 
the 2002 Act, counselling is available from that service.  If the person is in the United Kingdom 
and the adoption was arranged by an adoption society registered under Article 4 of the Adoption 
(Northern Ireland) Order 1987 (registration of adoption societies), counselling is available from 
that service.

198. By virtue of subsection (6), when the Registrar discloses information by virtue of 
subsection (4) to an adopted person who is in Scotland or when such a person applies for 
information under Schedule 2 to the 2002 Act (disclosure of birth records by Registrar General) 
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or Article 54 of the Adoption (Northern Ireland) Order 1987 (disclosure of birth records of 
adopted children) any organisation listed at subsection (7) must provide counselling for the 
person if requested to do so.  These organisations are any local authority in Scotland and any 
registered adoption service or adoption society mentioned in subsection (5)(d)(ii) or (iii) is so far 
as that organisation, by virtue of section 12(2) of the Bill, is acting as an adoption society in 
Scotland.

199. Subsection (8) defines certain expressions used in the section.

Section 62.  Admissibility of extracts as evidence 

200. By virtue of subsection (1) an extract of an entry in the Adopted Children Register, 
issued by virtue of 60(2)(b) of the Bill is for the purpose of any court proceedings sufficient 
evidence of the adoption to which it relates.

201. By virtue of subsection (2), an extract of an entry in the Adopted Children Register, 
issued by virtue of section 60(2)(b), which shows the date of birth of the adopted person or the 
country of birth of the adopted person is sufficient evidence of that date or country.

Section 63.  Interpretation of Chapter

202. This section specifies that any register, index or record maintained under section 59 or 
61 of, or schedule 1 to, the Bill may be maintained in any form that the Registrar General of 
Births, Deaths and Marriages for Scotland considers appropriate.  Any references to entries in 
such a register, or to their amendment, cancellation or marking, are to be read accordingly.

Section 64.  Restriction on bringing children into the United Kingdom

203. The provisions of this section apply where a person who is habitually resident in the 
British Islands (“British resident”) either brings, or causes another to bring, a child habitually 
resident outwith the British Islands into the United Kingdom for the purposes of adoption; or, 
brings, or causes another to bring, a child adopted by the British resident under an external 
adoption effected within a period of 12 months from that adoption.  Subsection (2) extends the 
reference to adoption by the British resident to include the British resident and another person.  
Subsection (3) excludes this section from applying if the child is intended to be adopted under a 
Convention adoption order.  “Convention adoption order” is defined at section 111 of the Bill
and means an adoption made under the law of a country that has acceded to or ratified the Hague 
Convention on Protection of Children and Co-operation in respect of Intercountry Adoption
1993.

204. Subsection (4) defines an external adoption as an adoption, other than a Convention 
adoption, effected under the law of any country or territory outside of the British Islands.  .

205. Subsection (5) allows regulations to be made which require a person to apply to an 
adoption agency for an assessment of his or her suitability to adopt and provide the agency with 
any information it may require for the purpose of the assessment if he or she intends to bring, or 
cause another to bring, a child into the United Kingdom under the circumstances specified in this 
section.  
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206. Subsection (6) allows regulations to prescribe the conditions which must be met in 
respect of a child brought into the United Kingdom under the circumstances specified in this 
section.  

207. Subsection (7) allows regulations to provide for any provision in Chapter 2 to apply 
with modifications, or not to apply, to a child brought into the United Kingdom for adoption 
purposes.

208. Subsection (8) allows the Scottish Ministers to make regulations exempting adoptions 
where the prospective adopter is either a relative or guardian, or a step-parent of the child.  
Subsection (9) specifies the parliamentary procedure which applies to the statutory instrument 
containing regulations made on the first occasion on which the power under subsection (8) is 
exercised.

Section 65.  Preliminary order where child to be adopted abroad

209. By virtue of subsection (1), on receiving an application from prospective adopters who 
intend to adopt a child under the law of a country or territory outwith the British Islands, a court 
may make an order vesting parental responsibilities and parental rights in relation to the child in 
those prospective adopters.

210. By virtue of subsection (2), if the prospective adopters meet the domicile or habitual 
residence requirements for an adoption order in Scotland, an order cannot be made under this 
section.

211. Under subsection (3), no order under this section may be made unless any requirements 
prescribed by the Scottish Ministers are satisfied.

212. Under subsection (4), an application for an order under this section cannot be made 
unless the child has lived with the prospective adopters for the whole of the 10 week period 
immediately preceding the application.

213. Subsection (5) provides that section 37 of the Bill has effect in relation to an order under 
this section as it does to adoption orders.

214. Subsection (6) gives the Scottish Ministers the power to make regulations by which any 
provision of this Bill relating to adoption orders relate to orders under this section. 

Section 66.  Restriction on removal of children for adoption outwith Great Britain

215. Subsection (1) makes it an offence for any person to take or send a protected child out of 
Great Britain to any place outwith the British Islands with a view to the adoption of that child.  
“Protected child” is defined at subsection (9) as a child who is a British subject or a citizen of the 
Republic of Ireland.
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216. Subsection (2) makes it an offence for any person to assist in the transferring of care and 
possession of a protected child to another person, knowing that the other person intends to take 
or send the child out of Great Britain which would be an offence under subsection (1).

217. Subsection (4) then specifies the activities which would be deemed to constitute an 
offence under subsection (2).  

218. Subsection (3) outlines the exemptions to an offence committed under subsection (1).  It 
is an offence to remove a protected child from the British Islands with a view to the adoption of 
that child unless an order has been made under section 65 of the Bill, section 84 of the 2002 Act
(giving parental responsibility prior to adoption abroad), or Article 57 of the Adoption (Northern 
Ireland) Order 1987 (adoption by persons domiciled outside Northern Ireland).

219. Subsection (5) makes special provision for adoptions with a foreign element where the 
prospective adopters are parents, relatives or guardians or step-parents of the child.  The Scottish 
Ministers may by regulations modify the offence provisions at subsection (1) and (2) and the 
exceptions at subsection (3), or declare that they do not apply.  This may be done only in respect 
of prospective adopters who are parents, relatives or guardians, or a step-parent, of the child, and 
if conditions set out in the regulations are met.

220. Subsection (6) specifies the parliamentary procedure which applies to any regulations
made under this provision.  The first use of the power is subject to affirmative procedure.  
Thereafter such regulations will be subject to negative procedure.

221. Subsection (7) makes provision for reports by, or depositions made before, a British 
consular officer to be sufficient evidence in any proceedings under this section.

222. Subsection (8) prescribes the penalty for an offence under this section as a maximum of 
3 months imprisonment, a fine not exceeding level 5 on the standard scale or both.

Section 67.  Regulations under section 64: offences 

223. Subsection (1) makes it an offence for any person to bring, or cause another to bring, a 
child into the United Kingdom in circumstances where section 64 of the Bill applies if the person 
has not applied to an adoption agency to have his or her suitability assessed or has failed to 
provide the agency with any information it may require all in terms of section 64(5) or if the 
person has not met any condition prescribed by regulations made under subsection (6) of that 
section.

224. Subsection (2) specifies the penalties applicable to a person who has committed an 
offence under subsection (1).  On summary conviction this is 6 months imprisonment or a fine 
up to the statutory maximum or both and on conviction on indictment imprisonment for a term 
not exceeding 12 months or a fine or both.
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Section 68.  Declaration of special restrictions on adoptions from abroad

225. This section applies where the Scottish Ministers believe that it would be contrary to 
public policy to continue bringing children into the United Kingdom, in the cases outlined in 
subsection (2), from a country or territory outside the British Islands (the “relevant country”) due 
to practices taking place in that country or territory.  Subsection (2) specifies the cases under 
which a child should not be brought into the country where this section would apply.  These 
cases are where a British resident wishes to bring into the United Kingdom for the purpose of 
adoption a child who is not a British resident and there have been proceedings or dealings with 
authorities or agencies in the relevant country with a view to adoption or where within the last 12
months a British resident has adopted a child in a relevant country and wishes to bring that child 
into the United Kingdom.

226. Subsection (3) allows the Scottish Ministers to declare by order that special restrictions 
are to apply for the time being to any relevant country in relation to the bringing in of children in 
the cases mentioned in subsection (2).  In effect, this means that the Scottish Ministers will be 
able to apply restrictions to the bringing of children into the United Kingdom from outwith the 
British Islands who are adopted under the law of that country, or are brought into the United 
Kingdom for the purposes of adoption.

227. The Scottish Ministers must publish the reasons for making the declaration and a list of 
the restricted countries.  Subsections (5) and (6) require the list to be kept up to date and for it to 
be published in such a way as the Scottish Ministers consider appropriate for bringing it, and the 
reasons for the declaration, to the attention of adoption agencies and the public.

Section 69.  Review

228. Subsection (1) states that the Scottish Ministers must review whether a country should 
continue to be restricted.  Under subsection (2), where the Scottish Ministers deem that a country 
should no longer be restricted they must, by order, revoke the order containing the declaration 
made under section 68(3). 

Section 70.  The special restrictions

229. This section makes provision for the special restrictions mentioned in section 68(3) of 
the Bill.  These are that the Scottish Ministers should take no further action in connection with 
bringing a child from outwith the British Islands into the United Kingdom who was adopted 
under the law of the relevant country, or is to be brought into the United Kingdom for the 
purposes of adoption. 

230. Subsection (2), however, allows for action to be taken by the Scottish Ministers if the 
prospective adopter satisfies them that they should take this action despite the special 
restrictions.  This means that the Scottish Ministers are prevented from taking any action which 
involves the bringing of a child from outwith the United Kingdom into the British Islands in 
connection with adoption, unless the prospective adopters satisfy the Scottish Ministers that they 
should undertake this action.

231. Subsection (3) allows the Scottish Ministers to make regulations that provide for the 
procedure to be followed to determine whether further steps should be taken despite the special 
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restrictions, and for matters which should be taken into account when making such a 
determination.

Section 71.  Imposition of extra conditions in certain cases

232. Subsection (1)(a) allows regulations to identify additional steps agreed between the 
United Kingdom and a restricted country that Scottish Ministers normally take in connection 
with bringing a child from the restricted country into the United Kingdom, and are not otherwise 
provided for by any enactment, to be specified in the restricted list in relation to that country.  
Subsection (1)(b) states that, where a step has been specified in relation to subsection (1)(a), one 
or more conditions set out in the regulations need to be met in connection with a British resident 
bringing a child from the relevant restricted country into the United Kingdom, where the child 
was adopted under the law of that country within a period of 12 months, or is to be brought into 
the United Kingdom for the purposes of adoption and there have been or would have to be 
dealings with authorities or agencies in the restricted country.

233. Subsection (2) clarifies that such conditions are in addition to any conditions provided 
for by section 64 of the Bill or any other enactment.  

234. Subsection (3) makes it an offence for any person to bring, or cause to bring, a child into 
the United Kingdom for the purposes of adoption if they have not met any condition which they 
are required to meet in terms of regulations made under subsection (1)(b).  Subsection (4) states 
that, if the step specified in the regulations had already been taken before the publication of the 
restricted list, no offence is committed in terms of subsection (3).  

235.  Subsection (5) prescribes the penalties for an offence made under subsection (3) being, 
on summary conviction a maximum of 6 months imprisonment or a fine up to the statutory 
maximum or both and on conviction on indictment imprisonment for a term not exceeding 12 
months or a fine or both.

Section 72.  Power to charge

236. Subsection (1) indicates that this section applies to adoptions mentioned in section 64 of 
the Bill or regulations made under section 1 of the Adoption (Intercountry Aspects) Act 1999
(regulations giving effect to Convention).  In effect, this will apply to any overseas adoption or 
any Convention adoption.

237. Subsection (2) allows the Scottish Ministers to charge a fee to adopters for services 
undertaken in relation to adoption.  Subsection (3) allows the Scottish Ministers to set the level 
of this fee, or waive the fee, as they see fit.  However, subsection (4) indicates that the income 
for these fees must not exceed the total cost of providing the service during one financial year.

238. Subsection (5) defines “financial year” as 12 months ending with 31st March.

Section 73.  Meaning of “overseas adoption”

239. Subsection (1) defines “overseas adoption” as meaning an adoption as described in 
regulations made by the Scottish Ministers where the description is that of an adoption effected 
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under the law of any country or territory outside the British Islands (namely the United 
Kingdom, Channel Islands and Isle of Man), but that is not a Convention adoption.

240. Subsection (2) allows for regulations to specify requirements that should be met by an 
adoption for it to be an overseas adoption after commencement of the regulations.

241. Subsection (3) restricts the Scottish Ministers’ power to make regulations under 
subsection (1) while regulations under subsection (2) are in force.  The power must be exercised 
to ensure that adoptions effected after the coming into force of regulations under subsection (2) 
are not overseas adoptions if they are unlikely, within a reasonable time, to comply with those 
regulations.

242. Subsection (4) provides that any regulations made under subsection (1) may indicate 
how evidence of overseas adoptions may be given.

Section 74.  Annulment etc. of overseas adoptions

243. By virtue of subsection (1), the Court of Session can, on an application under this 
subsection, annul a Convention adoption or a Convention adoption order on the ground that the 
adoption or order is contrary to public policy.

244. By virtue of subsection (2), the Court of Session can, on an application under this 
subsection, order that an overseas adoption or a determination (defined as a “relevant 
determination” in terms of section 76 of the Bill) is to cease to be valid in Great Britain on the 
ground that the adoption or determination is contrary to public policy or that the authority which 
authorised the adoption or made the determination was not competent to do so.  The Court of 
Session may also decide the extent to which a determination has been affected by a subsequent 
determination.

245. By virtue of subsection (3), the Court of Session may, in proceedings in that court, 
decide that an overseas adoption or determination is for the purposes of those proceedings to be 
treated as invalid in Great Britain on the grounds that the adoption or determination in contrary 
to public policy or the authority which authorised the adoption or made the determination was 
incompetent.

246. By virtue of subsection (4), an order or decision by the High Court on an application 
under section 89(2) of the 2002 Act (annulment etc. of overseas or Hague Convention adoptions) 
is to be recognised and have effect as if it were an order or decision of the Court of Session on an 
application under subsection (2).

247. By virtue of subsection (5), the validity of a Convention adoption, a Convention 
adoption order, an overseas adoption or a determination may not be called into question in any 
proceedings in any court in Scotland, except by virtue of this section.
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Section 75.  Section 74: supplementary provision 
248.  By virtue of this subsection, any application for an order under section 74 or a decision 
made under subsection (2)(b) of that section is to be made as prescribed by regulations made by 
the Scottish Ministers and within such a period as prescribed. 

249.  By virtue of subsection (2), no application is to be made under section 74 of the Bill 
unless immediately before the application is made the person adopted was habitually resident in 
Scotland or the persons on whose application the adoption order was made were habitually 
resident in Scotland. 

250.  By virtue of subsection (3), in deciding in pursuance of section 74 whether or not an 
authority as mentioned in section 76 of the Bill was competent to hear a particular case, a court is 
to be bound by any finding of fact made by the authority and stated by the authority to be so 
made for the purpose of determining whether the authority was competent to hear the case. 

Section 76.  Effect of determinations and orders made outwith Scotland
251.  Subsection (2) provides that where an authority makes a decision pursuant to the 
exercise of a power of the type mentioned in paragraph (a) or (b) of subsection (1), the decision 
has effect in Scotland as it has in the country or territory in which it was made. 

252.  This only applies if the authority is:  

that of a Convention country (other than the UK) which has exercised a legal power 
to make decisions (specified in subsection (1)(a)) in relation to Convention adoptions 
or Convention adoption orders, or  

that of any of the Channel Islands or Isle of Man which has exercised a legal power 
to make decisions (specified in subsection (1)(b)) in relation to Convention 
adoptions, Convention adoption orders or adoptions effected in that territory. 

253.  By virtue of subsection (3), sections 37(2) to (4) and 45 of the Bill apply in relation to a 
child who is the subject of an order which is similar to an order under section 65 of the Bill and 
is made (whether before or after the Bill is enacted and brought into force) in England or Wales, 
Northern Ireland, the Isle of Man or any of the Channel Islands. 

Section 77.  Adoption allowances schemes
254.  This section gives the Scottish Ministers the power to make regulations concerning the 
preparation of a scheme for the payment of allowances to a person who has adopted, or intends 
to adopt a child, through an adoption agency.   

255.  Subsection (1) provides that a local authority must, within such period as the Scottish 
Ministers direct, prepare an adoption allowances scheme.  A registered adoption agency may 
prepare such a scheme. 
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256. Subsection (2) defines an adoption allowances scheme as a scheme for the payment by 
an agency of allowances to any person who has adopted or intends to adopt a child where 
arrangements are made, or to be made, by the agency.

257. Subsection (3) enables the Scottish Ministers to make regulations in connection with 
adoption allowance schemes.

258. Subsection (4) sets out what such regulations may particularly include: the procedure to 
be followed to decide whether or not someone should be paid an adoption allowance; the 
circumstances in which an allowance can be paid; factors to be taken into account in deciding 
how much allowance should be paid; the procedure for review, variation and termination of any 
such allowance; the information about allowances that should be supplied to potential adopters; 
and the procedure to be followed in drawing up, making alterations to or revoking and replacing 
the scheme.

259. By virtue of subsection (5), section 13 of the Bill (prohibition on certain payments) does 
not apply to any payments made through a scheme created by virtue of this section.

Section 78.  Disclosure of medical information about parents of child

260. Subsection (1) gives the Scottish Ministers power to make regulations allowing for the 
disclosure of information about the health of the natural parents of a child who will be, may be, 
or has been adopted.

261.  Any such regulations must ensure that a person to whom such information is disclosed is 
subject to a duty of confidentiality in respect of this information (subsection (2)). 

262. However, by virtue of subsection (3), information may be disclosed to the child and to 
persons who are to, or may, adopt, or have already adopted the child.

263. Subsection (4) lists matters which any regulations made by virtue of subsection (1) may 
cover.  These are: the types of persons by whom and to whom such information is to be 
disclosed; the circumstances in which this information is to be disclosed; the type of information 
which is or is not to be disclosed; the circumstances in which consent to the disclosure of such 
information is not required; and the processing of the information.

Section 79.  Power to provide payment to person entitled to adoption service

264. This section relates to the payment of cash in lieu of the provision of a service by a local 
authority.  It applies when a person is by virtue of section 1(1) of the Bill entitled to be provided 
with an adoption support service but the relevant local authority is unable to provide that service.

265. Subsection (2) gives local authorities a power (not a duty) to provide a cash payment 
instead of providing specific services having had regard to certain matters set out in subsection 
(3).  
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266. Under subsection (3) the matters to which a local authority must have regard before 
deciding whether to provide a person with a cash payment are the person’s eligibility for 
assistance from another source and the availability of such assistance at the time when the 
service would have been provided by the local authority.  

267. Under subsection (4), a local authority may make a cash payment subject to such 
conditions (including conditions concerning repayment) as the authority considers reasonable, 
taking account of the person’s eligibility for assistance from any other body.  

Section 80.  Admissibility of certain documents as evidence

268. By virtue of this section any document which is receivable as evidence of any matter in 
England and Wales under section 77(4) and (5) (adopted children register) of the 2002 Act, or in 
Northern Ireland under Article 63(1) of the Adoption (Northern Ireland) Order 1987 (evidence of 
adoptions, etc.), is considered sufficient evidence in Scotland of the matter to which it relates.

Section 81.  Effect of certain orders made in England and Wales

269. Under section 81, an adoption order or placement order (including the variation and 
revocation of a placement order) made in England and Wales has the same effect in Scotland, 
with the exception that any reference made in the 2002 Act to the parental responsibility for the 
child is taken as the parental responsibilities and parental rights in relation to the child.

Section 82.  Effect of placing for adoption etc. under 2002 Act

270. Section 82 specifies that if a child is placed for adoption, or an adoption agency is 
authorised to place a child for adoption, with parental consent under the 2002 Act, the relevant 
provisions concerning parental responsibility and the further consequences of placement also 
have effect in Scotland with the exception that the appropriate terminology used in Scottish 
legislation is substituted.  With regard to parental responsibility any reference to the parental 
responsibility for the child is to be read as a reference to the parental responsibilities and parental 
rights in relation to the child, and with regard to the further consequences of placement the 
reference to the court is to be read as a reference to the appropriate court.

Section 83.  Further consequences of placement and placement orders

271. Under section 83, if a child is placed for adoption, or an adoption agency is authorised to 
place a child for adoption, with parental consent under the 2002 Act, no residence order under 
section 11(2)(c) of the Children (Scotland) Act 1995 (court orders relating to parental 
responsibilities etc) may be made in respect of the child.  

272. Subsection (3) specifies that if a placement order is made for a child under the 2002 Act, 
any residence order, contact order, specific issue order and interdict in relation to parental 
responsibilities made under the Children (Scotland) Act 1995, ceases to have effect.   Subsection
(4) specifies that where a placement order is in force, none of the previously mentioned orders 
under the Children (Scotland) Act 1995 may be made in respect of a child and additionally, a 
child assessment order may not be made.
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Section 84.  Permanence orders

273. A permanence order is a new court order which will regulate the exercise of parental 
responsibilities and parental rights in respect of children who cannot reside with their parents but 
where contact or shared exercise of parental responsibilities and parental rights is appropriate.  A 
permanence order may remove certain parental responsibilities and parental rights and grant 
them to other parties specified in the order.  Freeing orders and parental responsibilities orders 
will be replaced by permanence orders which are likely to be used when a child cannot live with 
his or her family but where adoption is not an immediate option.

274. By virtue of subsection (1), the permanence order is an order granted by the court in 
respect of a child.  Only a local authority can apply for a permanence order.

275. Subsection (2) sets out those measures which the permanence order will consist of.  All 
permanence orders will contain the mandatory provision as set out at subsection (3).  In addition 
the order will contain such of the available ancillary provisions listed at subsection (4) as the 
court sees fit.  It will also be possible for the order to contain a measure granting authority for the 
child to be adopted, but only where the conditions in subsection (5) are met.

Mandatory provision

276. Subsection (3) specifies the mandatory provision mentioned in subsection (2).  The 
mandatory provision will vest in the applicant the following parental responsibilities and parental 
rights:

(i) the responsibility to provide, in a manner appropriate to the stage of development of 
the child, guidance to the child (as set out at section 1(1)(b)(ii) of the Children (Scotland) 
Act 1995); and 

(ii) the right to have the child living with the parent or otherwise regulate the child’s 
residence (as set out at section 2(1)(a) of the Children (Scotland) Act 1995).  

277. These will be the core elements of the permanence order: all permanence orders must 
transfer these parental responsibilities and parental rights to the local authority in whose favour 
the permanence order has been made.  The right mentioned at (ii) will, in practice, allow the 
local authority to decide where a child should live.  The transfer of the parental responsibility 
mentioned at (i) will allow the permanence order to last until the child reaches 18 years.  Without 
this as a core right, a permanence order would fall when the child reached the age of 16 years, 
since the right to regulate the child’s residence at section 2(1)(a) of the Children (Scotland) Act 
1995 (parental rights) only lasts until 16.

Ancillary measures

278. In addition to these core responsibilities and rights, by virtue of subsection (4) a 
permanence order can allocate other parental responsibilities and parental rights to other parties.  
This will be a matter for the court to determine in each individual case.  For example, the 
parental responsibilities and parental rights set out at sections 1 (parental responsibilities) and 2
(parental rights) of the Children (Scotland) Act 1995 (with the exception of the mandatory 
measures specified at section 87(3) of the Bill), could be allocated between the local authority 
applicant, foster carers and the child’s parents.   The allocation of these parental responsibilities 
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and parental rights will allow the court to take into account the circumstances and needs of each 
individual child. In addition, if the court considers it to be appropriate, the child’s parents may be 
able to retain some parental responsibilities and parental rights and thereby continue to exercise 
some influence on the child’s life.  

279. Subsection (4)(c) allows the court to make conditions relating to contact between the 
child and any other person the court considers to be relevant.  The court will be able to specify 
such contact arrangements.

Measure granting authority for the child to be adopted

280. An application for a permanence order may seek authority for the child to be adopted.  
Where sought, this can only be granted where the conditions set out at subsection (5) are met.  
These conditions are that the court is satisfied that the child has already been placed for adoption 
or is likely to be so placed; the court is satisfied that either the child’s parents have understood 
the effect of the making of the adoption order and have consented to its making or that the court 
has dispensed with their consent because they are incapable of giving it or the child’s welfare 
required it to do so, as set out at subsection (6); and the court considers that it would be better for 
that child for the measure to be granted than for it not to be granted.  The grounds for seeking or 
dispensing with the consent of the parents mirrors that at section 33(2) of the Bill for the making 
of an adoption order.  The measure granting authority for the child to be adopted will allow
parents to give their consent to adoption at an early stage or will allow a court to dispense with 
the need for their consent.

281. Subsection (7) clarifies that a permanence order can be made in respect of an adopted 
child and subsection (8) specifies that a permanence order cannot be made in respect of a child 
who is married or is a civil partner.

282. Subsection (9) deals with the duration of the measures contained in the permanence 
order.  The measures specified at subsections (3) and (4)(a) and (b) will endure for the 
“appropriate period”.  Subsection (9) defines “the appropriate period”.  For the parental 
responsibility referred to at subsection (3)(a) this will last from the date of the making of the 
permanence order until the child reaches 18 years.  The parental responsibilities and parental 
rights conferred by the permanence order in terms of subsections (3)(b) and (4)(a) and (b) will 
last until the child reaches 16 years.  This reflects the effect of the parental responsibilities and 
parental rights in relation to the age of the child at sections 1 (parental responsibilities) and 2 
(parental rights) of the Children (Scotland) Act 1995.

Section 85.  Conditions and considerations applicable to making of order

283. This section specifies the tests which must be met before the court grants a permanence 
order.

284. By virtue of subsection (1), a child who is at least 12 years of age must consent to the 
making of a permanence order if they are capable of doing so.  Subsection (2) allows the court to 
dispense with this requirement if the child is incapable of consenting.  Under subsection (3) a 
court must only make a permanence order if it considers that it is better for the child to do so 
than it would be not to make the order.  By virtue of subsection (4), when considering whether or 
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not to make a permanence order and whether it should include authority for the child to be 
adopted, the court’s need to safeguard and promote the welfare of the child must be its 
paramount consideration.  This means that the child’s welfare takes precedence over all other 
considerations.

285. Under subsection (5)(a), the court must allow a child, who is considered to be old 
enough or mature enough, to express his or her views on the making of a permanence order.  
Where the child does express views subsection (5)(b) places a duty on the court to have regard to 
such views.  In addition, when considering whether or not to make a permanence order, the court 
must have regard to the child’s religious persuasion, racial origin and cultural and linguistic 
background.  

286. By virtue of subsection (5)(b), the court must also have regard to the effect on the child 
of the order being made.  However, the court’s duty to regard the need to safeguard and promote 
the welfare of the child remains its paramount consideration.

Section 86.  Representations 

287. Subsection (1) allows specified persons to make representations to the court in a 
permanence order hearing.  The court must allow these people to make representations should 
they wish to do so.  

288. Those persons who have a right to make representations are listed at subsection (2).  
They are the adoption agency making the application; the child or the child’s representative; 
anyone who has parental responsibilities and parental rights in relation to the child; and any other 
person able to demonstrate an interest to the court.  

289. This last category may allow people who have been involved in the child’s life, but who 
do not fall into any of the other categories to make representations.  However, it is for the court 
alone to determine in each case whether an individual has demonstrated a sufficient interest.

Section 87.   Effect of order on existing orders

290. By virtue of this section, where a person has parental responsibilities or parental rights in 
regard to a child through the making of an adoption order, a permanence order or an order under 
section 11 of the Children (Scotland) Act 1995 (court orders relating to parental responsibilities 
etc), on the making of a permanence order these responsibilities and rights are lost and the 
original order is revoked.  By virtue of subsection (3), a court must ensure that any parental 
responsibilities and parental rights which vested in a person in such an order before the making 
of the permanence order must be transferred to a person by virtue of the permanence order.  

291. This means that no parental responsibilities or parental rights which were vested in a 
person by virtue of an order under section 11 of the Children (Scotland) Act 1995, an adoption 
order or a previous permanence order should be left undetermined when that order falls on the 
making of the permanence order.  The new permanence order must allocate the parental 
responsibilities and parental rights.  
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Section 88.  Effect of marriage or civil partnership on order 

292. By virtue of this section, when a child who is subject to a permanence order marries or 
becomes a civil partner, the permanence order ceases to have effect.

Section 89.  Variation of ancillary provisions in order

293. This section relates to the variation of ancillary provisions in a permanence order.  It 
includes provision to specify those who can request a variation and the effect of a variation.  The 
power for a court to vary a permanence order which includes ancillary provisions is made by 
virtue of subsection (2).

294. Subsection (3) lists those who can apply for variation of the ancillary provisions of a 
permanence order.  These are the adoption agency which made the original application for a 
permanence order; the child who is subject to the permanence order (if the child is at least 12 
years old or is considered by the court to be mature enough to do so); anyone who was granted 
parental responsibilities and parental rights by the permanence order; and anyone who lost 
parental responsibilities and parental rights by virtue of the permanence order or a variation of it.  
In practice those who have lost parental responsibilities and parental rights by virtue of the 
making of the permanence order could apply for a variation of that order to gain contact 
arrangements with the child.  However, it will be possible for such people to apply to vary any 
aspect of the permanence order (subject to section 91(4) of the Bill).  Anyone other than the 
adoption agency which made the original application for the permanence order will be required
to obtain the leave of the court before such an application can be made (see section 91(4) and (5)
of the Bill).

295. By virtue of subsection (4), “ancillary provisions” has the same meaning as in section 
84(4) of the Bill.

296. Subsection (5) defines a variation for the purposes of this section as including additions 
to, amendments of or the removal of any of the provisions of the permanence order.  

Section 90.  Amendment of order to grant authority for child to be adopted

297. By virtue of subsection (1), this section applies where a permanence order is in place in 
respect of a child, but it does not include authority for the child to be adopted.  By virtue of 
subsection (2), an appropriate court may, on application by the local authority which applied for 
the original permanence order, grant authority for the child to be adopted if the court considers 
that it is better for the child that the measure be granted, if the court is satisfied that the child has 
already been placed for adoption or will soon be placed for adoption and if the condition in 
subsection (3) or (4) is met.

298. Under subsection (3), the parent or guardian of the child must fully understand the effect 
of such authority and must consent to it being granted.  By virtue of subsection (4), the court can 
dispense with the consent of the child’s parent or guardian if they cannot be found or are 
incapable of giving consent, or if the court considers that it is in the child’s best interests for such 
consent to be dispensed with.
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299. Subsection (5) clarifies that references in subsections (3) and (4) relate to anyone who 
has parental responsibilities and parental rights in respect of the child.

Section 91.  Proceedings 

300. By virtue of subsection (1), in any proceedings relating to an application by an adoption 
agency for the variation of a permanence order, the appropriate court must permit any person 
who is affected by the permanence order and who wishes to, to make representations to the 
court.

301. By virtue of subsection (2), in any proceedings relating to an application by anyone other 
than the adoption agency which made the original permanence order application for the variation 
of a permanence order those persons specified at subsection (3) have a right to make 
representations to the appropriate court.  Those persons listed at subsection (3) are: the adoption 
agency which made the original application for the permanence order; the child who is subject to 
the order (if the child is at least 12 years old or is considered by the court to be mature enough to 
do so); anyone who has parental responsibilities and parental rights by virtue of the order; 
anyone who has a duty or power by virtue of the permanence order; any person who had parental 
responsibilities and parental rights immediately before the making of the order, which the order
then transferred to another person; any person who had parental responsibilities and parental 
rights conferred by virtue of the original permanence order but which have been vested in 
another person by virtue of any variation of the order; and anyone else able to demonstrate an 
interest to the satisfaction of the court. 

302. By virtue of subsection (4), if a person other than the adoption agency which made the 
original permanence order application seeks to apply for a variation to a permanence order they 
must obtain leave of the court to do so.  Subsection (5) provides that the court must grant leave if 
there has been a material change in circumstances directly relating to the provisions of the order.

Section 92. Duty of adoption agency to apply for variation or revocation

303. Where a permanence order has been made the adoption agency on whose application the 
order was made must apply for the variation or revocation of the order where it determines that 
there has been a material change of circumstances directly relating to the provisions of the order.  
A variation may include provision granting authority for the child to be adopted.

Section 93.  Revocation 

304. By virtue of subsection (1), a court may revoke a permanence order when it is satisfied 
that it is in the best interests of the child to do so, on the application by any of those people listed 
at subsection (2).  In particular, but not exclusively, the court should consider whether there has 
been a material change in the circumstances directly relating to the provisions of the order and 
whether the parents or guardian wish to have parental responsibilities and rights reinstated.

305. Subsection (2) lists those persons who can apply for revocation of the permanence order 
as the adoption agency which applied for the permanence order and anyone else affected by the 
order who has obtained the leave of the court to apply for a revocation.
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Section 94.  Revocation: order to be made under section 11 of Children (Scotland) Act 1995

306. This section applies where a court has revoked a permanence order.  When a court 
revokes the order, it must, by virtue of subsection (2), make an order under section 11 of the 
Children (Scotland) Act 1995 (court orders relating to parental responsibilities etc) imposing on 
a particular person parental responsibilities and parental rights in regard to the child.  This is 
ensures that, when a permanence order is revoked, relevant parental responsibilities and parental 
rights will be vested in an appropriate person.  This provision requires the court to exercise this 
duty at the same time as the revocation takes effect. 

Section 95.  Effect of subsequent adoption order on permanence order

307. By virtue of this section, where a child who is subject to a permanence order becomes 
subject to an adoption order, the permanence order ceases to have effect.

Section 96.  Restriction on making of orders under section 11 of Children (Scotland) Act 1995 

308. This section amends section 11 of the Children (Scotland) Act 1995 (court orders 
relating to parental responsibilities etc.).

309. When a permanence order is in force, the court may not make an order under section 
11(2)(a) to (e) of the Children (Scotland) Act 1995 in respect of the same child who is subject to 
the permanence order.

Section 97.  Permanence orders: rules of procedure

310. This section allows rules of court to make provision in relation to applications for 
permanence orders, applications for variation or revocation of permanence orders (including, by 
virtue of subsection (5), an application to vary a permanence order to include a measure granting 
authority for the child to be adopted) and applications for leave to apply for variations or 
revocations.

311. Subsections (2), (3) and (4) require the rules to specify that certain persons will be 
notified of certain events.   Every person who can be found and whose agreement or consent to 
the making of the order is required to be given or dispensed with under this Bill or, if no such 
person can be found, any relative prescribed by rules who can be found (subsection (3)(a)) must 
be notified of the date on which the application will be heard; where the application will be 
heard; whether or not the person is entitled to be heard on the application; and the fact that the 
person does not need to attend the hearing if they do not wish to do so, unless required by the 
court (subsections (3)(a) and (4)).  

312. The father of the child, if he has never had parental responsibilities and parental rights in 
relation to the child, and if he can be found, must be notified of the date on which the application 
will be heard and the place where that application will be heard.  

Section 98.  Notification of proposed application for order

313. By virtue of subsection (1), this section applies where a local authority proposes to apply 
for a permanence order or becomes aware that an application for an adoption order for a child in 
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its area is planned and when three conditions apply.  These conditions are that the father of the 
child is not married to the mother of the child on the relevant date when the local authority 
intends to apply for the permanence order or becomes aware of the planned application for an 
adoption order; that on the relevant date the father of the child does not and has never had 
parental responsibilities and parental rights in regard to the child; and that the local authority 
knows the identity and whereabouts of the father or is able to find out this information using 
reasonable and practicable steps.

314. By virtue of subsection (2), where subsection (1) applies, a local authority must notify 
the father either that it proposes to apply for a permanence order or that an adoption order 
application has been, or is to be made.  The local authority must also provide the father with 
specific information, as prescribed in regulations, about the processes of applying for the order in 
question.  The local authority must provide notice at least 4 weeks before the relevant date on 
which it intends to apply for the permanence order or as soon as is reasonably practicable when it 
becomes aware of the application, or intended application, for the adoption order.

Section 99.  Child subject to supervision requirement: duty to refer to Principal Reporter

315. By virtue of this section, where a registered adoption society intends to place for 
adoption a child who is subject to a supervision requirement under the Children (Scotland) Act 
1995, the registered adoption society must refer the case to the Principal Reporter.  Subsection 
(3) gives the Scottish Ministers the power to make regulations specifying a time period in which 
such a referral should be made.  By virtue of subsection (4), Principal Reporter has the same 
meaning as in Part II of the Children (Scotland) Act 1995.  

Section 100.  Making of adoption order no longer to be bar to making of contact order 

316. Section 11 of the Children (Scotland) Act 1995 (court orders relating to parental 
responsibilities etc) prevents persons who have lost parental responsibilities and parental rights 
through the making of an adoption order, a freeing order, a parental responsibilities order or a 
parental order by virtue of the Human Fertilisation and Embryology Act 1990 from applying for 
a contact order with the child under section 11(2)(d) of the 1995 Act.  This section amends that 
provision to allow persons who have lost their parental responsibilities and parental rights by 
virtue of the making of an adoption order to apply for a contact order.   

Section 101.  Rules: appointment of curators ad litem and reporting officers 

317. By virtue of this section, a court can appoint a curator ad litem or a reporting officer to 
act in an application for a relevant order (defined by subsection (4) as an adoption order, a 
permanence order or an order under section 65 of the Bill) in such cases as are prescribed by 
rules.  Subsections (1)(a) and (1)(b) outline the roles of these officers: a curator ad litem will act 
to safeguard the interests of the child during proceedings; a reporting officer will witness 
agreements to adoption and perform other duties that may be prescribed.

318. By virtue of subsection (2), the rules made under subsection (1), may, in particular, make 
provision enabling the reporting officer to be appointed before the application is made and 
enabling the court to appoint the same person as curator ad litem and reporting officer.  
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319. By virtue of subsection (3), any rules made under subsection (1) may not allow the any 
person who is employed by the adoption agency which has applied for an adoption order in 
respect of the child to be appointed as a curator ad litem or reporting officer.  Similarly, rules 
may not allow any person who is employed by the local authority who has applied for a 
permanence order in respect of the child to be appointed as a curator ad litem or reporting 
officer.

Section 102.  Proceedings to be in private 

320. By virtue of this section, any proceedings before the court in relation to any of the 
provisions listed at subsection (2) must be heard and determined in private, unless the court 
specifies otherwise.

321. Subsection (2) lists the provisions to which this section relates: section 26, section 31, 
section 32, section 65, section 84, section 89, section 90 and section 92 of this Bill.  

Section 103. Regulations about fostering allowances

322. Subsection (1) gives the Scottish Ministers the power to make provision by regulations 
for, or in connection with, local authority payments in respect of their placing of looked after 
children in accommodation.

323. By virtue of subsection (2) these regulations may, in particular, specify descriptions of 
persons to whom payments may be made; specify circumstances in which payments may be 
made; and specify rates of payments, including minimum required or recommended rates in 
specified circumstances and a requirement for local authorities who do not comply with the 
recommended rates to publish their reasons for not doing so.

Section 104.   Evidence of consent

324. By virtue of subsection (1), any document signifying consent required by this Bill, if it 
was witnessed in accordance with rules of the court, is sufficient evidence of the signature of the 
person by whom it was executed.  Any such document which purports to be witnessed in 
accordance with rules is presumed to have been executed and witnessed on the date and place 
specified in the document, unless otherwise shown.

Section 106.  Rules of procedure

325.  Subsection (1) provides a power for any matter relating to procedure to be dealt with by 
court rules.  Subsection (2) specifies that any court rules dealing with an application for an 
adoption order must require notification of specific people (as set out at subsection (3)) of 
particular aspects of the adoption case (as set out at subsection (4)) and notification of the father 
of the child (if he can be found) who does not have and has never had parental rights and 
parental responsibilities in respect of the child of the date on which and place at which the 
application will be heard (subsections (2)(b) and (5)).  

326. The people who must be notified, as set out in subsection (3), are anyone whose consent 
to the making of an adoption order is required and who can be found, or, if no such person can 
be found, any relative prescribed by rules who can be found; anyone who has consented to the 
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making of an adoption order under section 20 of the 2002 Act (advance consent to adoption)
(and who has not withdrawn that consent); anyone who, if leave were given under section 33(8) 
of the Bill would be entitled to oppose the making of the order.

327. Under subsection (4) the people listed at subsection (3) must be notified of the date on 
which the application will be heard and the place where it will be heard; the fact that the person 
is entitled to be heard on the application; and that person does not have to attend the hearing 
unless they wish to do so, or are requested to do so by the court.  

328. By virtue of subsection (6), in the case of an application under section 65 of the Bill, 
rules must require every person who can be found, and whose agreement to the making of the 
order would be required if the application were for an adoption order other than a Convention 
order to be notified of the matters in subsection (4).

Section 107.  Offences by bodies corporate and partnerships

329. By virtue of subsection (1), where an offence is committed under the Bill by a body 
corporate which is proved to have been committed with the consent or the connivance of a 
relevant person, or because of any neglect by the relevant person, the relevant person, as well as 
the body corporate, will be guilty of the offence and liable to punishment.

330. Where the affairs of a body corporate are managed by its members, a member is
regarded as a relevant person in relation to subsection (1) as regards that person’s management 
functions in relation to the body.

331. Where any offence is committed by a partnership with the consent or connivance of a 
partner, or because of the neglect of a partner, the partner and the partnership are guilty of the 
offence and are liable to punishment.

332.  By virtue of subsection (4), a relevant person in relation to a body corporate means a 
director, manager, secretary or other similar officer of the body, or a person purporting to act in 
any of these capacities.

Section 108.  Ancillary provisions

333. By virtue of subsection (1), the Scottish Ministers have the power to make, by order, any 
incidental, supplementary, consequential, transitory, transitional or saving provision as is 
necessary to give full effect to this Bill, or any provision of it.  By virtue of subsection (2), such 
an order may modify any enactment, including the Bill itself after enactment.

Section 109.  Orders and regulations 

334. This section relates to any orders or regulations made by virtue of any provision in the 
Bill.

335. By virtue of subsection (1), any power in the Bill to make regulations or orders will be 
exercised by statutory instrument, if the Scottish Ministers choose to use that power.  
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336. By virtue of subsection (2), any power to make regulations or orders may be used to 
make different provision for different purposes and includes power to make any incidental, 
supplementary, consequential, transitory, transitional or saving provisions as the Scottish 
Ministers consider appropriate.

337. By virtue of subsection (3), any power to make orders or regulations may be exercised in 
relation to those cases subject to specified exceptions or a particular case or class of cases.

338. By virtue of subsection (4), any statutory instrument (other than one mentioned in 
subsection (5)) containing regulations or an order is subject to annulment in the Scottish 
Parliament.

339. By virtue of subsection (5) any statutory instrument which contains an order under 
sections 23 or 108(1) of the Bill or regulations under sections 6(4), 7(4) or 47(5) amending those 
sections must not be made until a draft has been laid before and approved by the Scottish 
Parliament.

Section 110.  Meaning of “appropriate court” 

340. This section defines what is meant by “appropriate court” in dealing with an application 
for an order in relation to a child.

341. By virtue of subsection (2), where the child is in Scotland when the application is made, 
the “appropriate court” is the Court of Session or the sheriff court of the sheriffdom where the 
child is at the time of the application.    

342. By virtue of subsection (3), if the child is not in Scotland and the application is for an 
adoption order or for a permanence order seeking provision granting authority for adoption of 
the child the “appropriate court” is the Court of Session.

Schedule 1: Registration of adoptions

343. This schedule is introduced by section 59 and deals with the registration of adoptions.

Registration of adoption orders

344. By virtue of paragraph 1(1), every adoption order must contain a direction to the 
Registrar General for Scotland to make an entry in the Adopted Children Register.

345. In order to satisfy the requirement at paragraph 1(1), where the precise date of the child’s 
birth is not known, the court is to determine the likely date of the child’s birth and this is to be 
specified in the adoption order as the child’s date of birth.  Where the country of the child’s birth 
is unknown, if it appears likely that the child was born in the British Islands, the child should be 
regarded as having been born in Scotland.  Otherwise, this information can be excluded from the 
adoption order and the entry in the Adopted Children Register.  Where the application for the 
adoption order specifies any names in regard to the child, those names are to be recorded in the 
adoption order as the names of the child.  Where the adoption order does not specify these 
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names, the child’s original name and the surname of the applicant are to be recorded in the 
adoption order as the names of the child.

346. On an application for an adoption order in relation to a child, where the identity of the 
child can be linked to an entry in the register of births, and where the child has not previously 
been subject to an adoption order made by a court in Scotland, the adoption order must contain a 
direction to the Registrar General for Scotland to mark that entry in the register of births with the 
word “Adopted”.  Where the child has previously been subject to an adoption order made by a 
court in Scotland, the adoption order must contain a direction to the Registrar General for 
Scotland to mark the relevant entry in the register of births with the word “Re-adopted”.

347. Where an adoption order is made, it is the responsibility of the clerk of the court which 
made the order to communicate the order to the Registrar General for Scotland.  The Registrar 
General for Scotland must secure that the direction contained in the order is complied with
(paragraph 4).

Registration of adoptions in England, Northern Ireland, the Isle of Man and the Channel Islands

348. Under paragraph 5, when the Registrar General for Scotland is notified of an adoption 
order made in respect of a child who matches an entry in the register of births in Scotland in a 
part of the British Islands other than Scotland, and there is no entry for the child in the Adopted 
Children Register, the Registrar General for Scotland must mark the relevant entry with the word 
“Adopted” followed by the name of the part of the British Islands in which the adoption order 
was made in brackets.  Where there is an entry for the child in the Adopted Children Register, 
the Registrar General for Scotland must mark the entry in the register of births with the word 
“Re-adopted” followed by the name of the part of the British Islands in which the adoption order 
was made in brackets.

349. Where the Registrar General for Scotland is notified that any such adoption order no 
longer stands, the Registrar must ensure that the marking is cancelled.

350. Where such an adoption order is cancelled, an extract of the entry is not accurate unless 
both the marking and the cancellation are omitted.

Registration of other adoptions

351. Under paragraph 6 where a child is adopted under a registrable foreign adoption (by 
which is meant a Convention order or an overseas adoption), the Registrar General for Scotland 
must make an entry in the Adopted Children Register if there is enough information to allow 
this.

352. Where such an adoption takes place, and there is enough information to allow it, the 
Registrar General for Scotland must make an entry in the register of births showing “Adopted” 
or “Re-adopted” as the case may be, followed by the name of the part of the British Islands in 
which the adoption order was made in brackets.
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353. An application under paragraph 6 must be made in the prescribed manner and any entry 
in the Adopted Children Register must be made in the prescribed manner, as made by the 
Registrar General for Scotland with the approval of the Scottish Ministers.

Amendment of orders and rectification of registers

354. By virtue of paragraph 7, on the application of an adopter or adopted person, a court 
which made an adoption order can amend the order by correcting any errors it contains.

355. Within one year of the adoption order being made, on application by an adopter or 
adopted person, a court can amend the adoption order to include any new name which has been 
given to the adopted person or taken by the adopted person.

356. The court which made the adoption order, may, on application by an adopter or adopted 
person, revoke a direction for the marking of an entry in the register of births or the Adopted 
Children Register if the court is satisfied that the direction was wrongly included.

357. Where an adoption order is amended, the clerk of the court must ensure that the 
amendment is communicated to the Registrar General for Scotland.

358. The Registrar General for Scotland must ensure that the relevant entries are amended or 
cancelled, as the case may be.

359. Where an adoption order is cancelled or quashed or otherwise falls, the court must direct 
the Registrar General for Scotland to cancel any relevant entry in the Adopted Children Register 
or the register of births.

360. Where an adoption order has been amended, any extract issued in accordance with 
section 60 (searches and extracts) must be a copy of the entry as amended without any note or 
marking relating to the amendment or any matter cancelled in relation to the order.

361. Where the marking of an entry is cancelled, an extract of the entry is not to be treated as 
accurate unless both the marking and the cancellation are excluded.

362. Where the Registrar General for Scotland has enough information to do so, any entry in 
the Adopted Children Register or register of births can be cancelled or amended in relation to a 
registrable foreign adoption (by which is meant a Convention order or an overseas adoption).  
Where such an entry is amended, an extract of the entry is not accurate unless it shows the entry 
as amended, but without indicating that it has been amended.

Marking of entries on re-registration of birth

363. Under paragraph 8 where an entry in the register of births has been marked in 
accordance with this schedule and the birth is re-registered, the entry on re-registration must be 
marked in the same way.
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Schedule 2: Minor and consequential amendments 
364.  This section amends the Children (Scotland) Act 1995 to substitute references to parental 
responsibilities orders with references to permanence orders and amends sections 17 (duty of 
local authority to child looked after by them) and 73 (duration and review of supervision 
requirement) to include references to permanence orders. 

Schedule 3:  Repeals 
365.  This schedule is introduced by section 112(2) and lists the enactments and parts thereof 
which are to be repealed by this Bill. 

—————————— 
 

FINANCIAL MEMORANDUM 

 
INTRODUCTION

366.  The Bill modernises and improves the legal framework of adoption in Scotland.  It 
provides a clearer statutory framework for the provision of services associated with the adoption 
process.  The majority of the costs arising from the Bill fall on the Scottish Administration.  The 
bulk of costs will be met by local authorities, the funding for which derives from the Scottish 
Executive.  The Scottish Executive has consulted with those organisations likely to be most 
affected, specifically local authorities and the Scottish Legal Aid Board (who will have to bear 
increased Legal Aid costs as a result of certain changes).  During the consultation period, local 
authorities commented favourably on these recommendations, recognising the need for improved 
services, while noting the likely increased costs.  Similarly, the Scottish Legal Aid Board’s 
contribution to the consultation noted the likely impact of the Bill on Legal Aid costs. 

367.  To put current trends in adoption and fostering in context, over the last twenty years the 
number of adoption applications has fallen from around 1,000 a year to less than 400, just over 
half from adopters not related to the child.  At the same time around 6,500 children are in the 
care of local authorities away from their homes.  Of these, around 3,500 are in foster care, 1,500 
with friends or relatives and 1,500 children live in residential homes.  It is expected that 
improved arrangements for adoption as a result of the Bill will lead to an increase in adoption 
applications.  This is difficult to forecast precisely.  The decision to apply to adopt is not one that 
is taken lightly, and is dependent on a wider range of factors than the efficiency of the adoption 
process.  Given the starting position, however, in the short to medium term even a large 
percentage increase in numbers of children adopted will have a relatively modest effect on 
numbers in foster or residential care. 

368.  Many of the Bill’s provisions extend and improve existing services, particularly those 
provided by local authorities.  As such, local authorities already meet the costs of these services.  
It is likely that the Bill’s provisions will result in a moderate increase in these costs, which will 
be met within the portfolio budget.  The Bill’s provisions are likely to bring about an increase in 
adoption applications: this will have a corresponding rise in costs, particularly for support 
services.  However, the cost to local authorities of providing foster care should be noted and an 
increase in the number of children being adopted would result in a reduction in costs for children 
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who would otherwise be fostered or in residential care.  The cost of fostering is discussed in 
greater detail at paragraphs 388 to 390 but at present local authorities pay an average of £106 per 
week per child in foster allowances while for child in non-secure residential care the average 
weekly cost is £1,467.

369. By seeking to increase the number of adoption applications, the Bill will also improve 
educational and social outcomes for children who cannot live with their birth families.  
Educational attainment for looked after children is poor: 19.2% of children looked after away 
from home leave school with no qualifications; 39.6% of children looked after at home (eg, 
subject to a supervision order) leave school with no qualifications at SCQF level 3 or higher.  
This compares to 3.7% of children who are not looked after.  Around 60% of children receiving 
aftercare (eg, who ceased to be looked after beyond minimum school leaving age and are under 
age 19) are not in education, employment or training, compared with 13.2% for all 16-19 year 
olds.1  Adopted children do considerably better in a range of indicators (such as forming 
relationships with family and friends; intellectual development; social adjustment; and finding 
and keeping a job in adulthood, than children who remain in long-term foster care or in 
residential care) and, in some cases, as well as or better than children who live with their birth 
families.  Adoption can help to overcome behavioural problems caused by disruptions in the 
birth family or in previous placements.2  An increase in the number of adoption applications will 
thus have positive benefits for children who cannot live with their birth families.  As well as the 
immediately much lower cost of adoption compared to fostering and residential care, then, there 
should be considerably reduced longer term costs in eg state benefits, although this is difficult to 
quantify exactly.

370. Local authorities currently have a duty to provide services for people who are involved 
in adoptions, including children who are likely to be adopted, children who have been adopted, 
people who are likely to adopt a child, people who have adopted a child and the birth parents of 
children who are likely to be, or who have been, adopted.  These services will continue and will 
be expanded.  The Bill will clarify who is eligible to receive what type of service, distinguishing 
between pre-adoption and post-adoption services.  The UK Government set aside £70 million 
over 2003 – 04 to 2005 – 06 for this purpose suggesting approximate expenditure in Scotland of 
£2,350,000 per year.

371. Different people will have access to different levels of services.  People who have been 
most directly affected by an adoption (most typically the child, the adoptive parents and the birth 
parents) will have an automatic right to have their need for services assessed by a local authority.  
Other people affected by the adoption (for example, siblings of the adopted child, the adopted 
child’s grandparents, other children in the adoptive family and people who have been involved in 
raising the child, even though they may not have had any parental responsibilities and rights in 
regard to the child) will be able to request an assessment of their need for services.  In the case of 
these people, a local authority will not have a duty to assess their needs, but may choose to do so.  
These assessments will result in additional costs, both in terms of their implementation and 
carrying them out.

1 Children’s Social Work Statistics, 2004-05; Annual Population Survey, 2004.
2 John Triseliotis, Joan Shireman and Marion Hundley, Adoption: Theory, Policy and Practice (London: Cassell, 
1997), pp. 19-28; Roy Parker, ed., Adoption Now: Messages from Research (London: Department of Health, 1999), 
pp. 76-78, 144-148.
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372. These costs will be met by local authorities.  Local authorities have been closely 
involved during the development of these policies and all were given the opportunity to 
comment during the consultation period.  In the consultation process local authorities indicated 
strong support for these policies (as did the majority of responses which commented on these 
proposals) and noted the probable additional cost of these provisions, although no local authority 
provided a detailed estimate of costs.

373. It is intended that the Scottish Executive will contribute to meeting these costs, within 
the relevant portfolio budget, either through general funding for local authorities or through more 
direct funding specifically for these purposes (or both).  This is considered further below.

374. It is expected that the Bill will come into force in the early part of 2007.  This means that 
some costs will be borne in the current financial year (2006-07).  These costs, however, will 
likely relate to implementation of the Bill and associated training required to help practitioners 
understand the Bill and its effect.  This is looked at in more detail below.

COSTS ON THE SCOTTISH ADMINISTRATION

375. The provisions in the Bill will have a minor cost for the Scottish Executive, relating to 
the implementation of the policies and associated training.  The total estimated cost to the 
Scottish Executive is between £330,000 - £380,000 consisting of three main elements.  

Staffing

376. It is anticipated that one additional member of staff at B2 level will be required for one 
year to assist in the implementation of the Bill’s provisions.  This would be at an estimated cost 
of £30,019 per year. 

Implementation

377. There will be minor costs associated with the preparation and dissemination of materials 
associated with implementation, such as guidance.  We would intend to publish 10,000 copies of 
any guidance, which would be disseminated to local authorities, voluntary adoption agencies and 
other government departments.  Based on previous publications, it is estimated that this would 
cost around £200,000.

Training

378. The British Association for Adoption and Fostering (BAAF) are undertaking training for 
the Scottish implementation of the Adoption and Children Act 2002.  Similarly training has been 
undertaken in England and Wales on that Act, which affects these jurisdictions in much more 
detail.  Experience with costs for this training might suggest £100,000 – £150,000 on 
introductory training.

COSTS ON LOCAL AUTHORITIES

379. Local authorities receive funding from the Scottish Executive to assist in the provision of 
services.  In 2005-06 the total revenue funding for core services will be £8.1 billion, rising to 
£8.5 billion in 2007-08.  In 2003-04, local authorities spent £1.9 billion on social work, an 
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increase of 8.4% on the previous financial year.  In addition to core funding for social work and 
children’s services, local authorities also receive additional specific funding and, in particular, 
have access to the Changing Children’s Services Fund, which amounted to £60.5 million in 
2004-2005 and £65.6 million in 2005-2006.  Any such costs would need to be met from this 
funding.  As set out above, however, increased costs of adoption will have associated savings as 
well as costs.

Permanence orders

380. The introduction of permanence orders will be cost neutral for local authorities and may, 
in fact, result in savings.  Permanence orders will be used in place of existing freeing orders and 
parental responsibilities orders.  While permanence orders will result in better outcomes for 
looked after children, the number of children for whom orders would require to be made would 
not change.  Increasing the number of children who are adopted would result in savings 
associated with the cost of caring for looked after children.  For children who are not adopted 
and who remain as looked after children, the conditions of each permanence order will vary to 
take account of the specific needs of an individual child.  Therefore, the cost to local authorities 
of each permanence order will differ.  On balance, however, the cost of a child subject to a 
permanence order is likely to be similar to costs for children subject to freeing orders and 
parental responsibilities orders.     

Pre-adoption services

381.  Currently, these services are available to people who wish to adopt a child; children who 
may be adopted; and the birth parents of such children.  These typically include arrangements for 
assessing children and prospective adopters and placing children for adoption.  Although there 
are currently provisions that allow for counselling for persons who have problems relating to 
adoption (by which is meant members of the family of the child who is to be adopted), 
counselling services are more usually provided as a post-adoption service.

382. This is an existing service and the new provisions contained in the Bill are likely to see a 
negligible increase in the costs of providing pre-adoption services.  Such costs will tend to be 
associated with providing counselling to members of the birth family of the child to be adopted.  
By virtue of the Bill’s provisions, the birth parents of a child who is to be adopted will have an 
automatic right to counselling.  Other members of the birth family, and other people who have an 
interest in the child, will be able to request an assessment of their need for such services.  The 
costs of arrangements for assessing children and prospective adopters and placing children for 
adoption are unlikely to change.  The main cost here is that of assessing prospective adopters –
experience in intercountry adoption, where this cost is charged to the adopters at a full cost 
recovery rate, suggests a cost of £5,000 for each couple or single person assessed as prospective 
adopters.

383. These costs are currently met by local authorities and will continue to be so.

Post-adoption services

384. The Bill will widen the range of post-adoption services that a local authority will have a 
duty to provide.  Presently, adoption agencies have a duty to provide counselling and assistance 
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to children who have been adopted and to persons who have adopted a child; and counselling for 
other persons if they have problems relating to adoption.  Evidence suggests that there is a lack 
of clarity about who is entitled to what kind of post-adoption service.  Provision of, and access 
to, post-adoption services, despite its legislative footing, varies between local authorities.  The 
provisions of the Bill will clarify this position.  Inasmuch as local authorities have a large 
discretionary power to provide such services at present, the Bill does not as such expand the 
range of services.

385. In practice, however, evidence suggests that adoptive families and the birth families of 
adopted children are often unaware of what support services they are entitled to and hence these 
services are under-used.  The Bill will list the services that post-adoption services must contain 
and will make clear what services particular people are entitled to.  Additionally, regulations to 
be made under section 46 of the Bill (post-adoption services) will place a duty on local 
authorities to alert people involved in the adoption process of their entitlement to such services at 
an early stage.  It is probable that these provisions will have the effect of increasing the number 
of applications for post-adoption support, although the actual range of services that a local 
authority will provide is unlikely to differ greatly from the current situation.  These costs are 
presently met by local authorities and will continue to be so.  Increased costs may result from a
greater number of adoptions, and from a greater propensity for those affected by adoption to seek 
post-adoption support.  Approximately 50% of adoptions are by step-parents or adoptions from 
overseas, where the Bill’s provisions will restate and clarify existing law but are unlikely to lead 
to increased demand, and where, in general, the requirement for post-adoption support is much 
less.  The remaining 50% (of the order of 200 cases a year at present) are adoptions by strangers 
of children from within the United Kingdom (almost always from within Scotland).  The Bill’s 
provisions may lead to an increased number of such adoptions, for example by removing the 
current bar on joint adoption by unmarried couples.  While it is difficult to make definitive 
forecasts, the relatively low number of such adoptions at present indicates that any foreseeable 
rise should be containable within the £2.35 million extra for post-adoption support in Scotland 
implied by experiences in England (see paragraph 370).

386. These costs are presently met by local authorities and will continue to be so.  Increased 
costs will be as a result of a greater number of applications for post-adoption support.  In 2004-
05, local authorities spent £7.1 net million on adoption services.  This figure is not collected on a 
more specific basis, but it is reasonable to assume that much of this would be spent on post-
adoption support.  Pre-adoption support currently tends to involved assessing prospective 
adopters and making arrangements for the adoption of children.  The provisions of the Bill with 
regard to post-adoption support are likely to see this figure increase, as awareness of post-
adoption support increases and as a wider range of people become eligible to apply for such 
services.  We estimate that this would be a total increase per year of £2.35 million which 
represents an increase of around one-third of the existing cost. 

Payment of cash in lieu of services

387. The Bill will allow adoption agencies to make cash payments to adopted people and 
adoptive families where a service to which they are entitled cannot be provided.  Currently, 
adoption agencies cannot make cash payments in this way.  This provision should have no added 
cost implications: such payments will be made in lieu of a service and so the cost should already 
be accounted for.
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Adoption allowances

388. Existing legislation allows a local authority to pay adoption allowances to an adoptive 
family.  Such allowances may typically be paid where the adopted child has a physical or mental 
need for care beyond that which a child without such a need would require.  Payment of these 
allowances is set by the Adoption Allowance (Scotland) Regulations 1996.  The intention is that 
local authorities should still have the discretion to pay adoption allowances, but that a national 
standard should be set for assessing a person’s need for such allowances.  There is no intention 
to set national rates for adoption allowances.  Local authorities would still be responsible for 
deciding who was eligible for such allowances and how much allowance should be paid, and for 
meeting the costs of such payments.  However, it is a governing principle that adoption 
allowances should be paid only in special circumstances where they are required for the care of a 
child.  Thus the legislative provision on this is anticipated to be cost-neutral in relation to any 
particular child, although there may be a slight increase in overall costs if increased numbers of 
children are adopted.

Introduction of national fostering allowances

389. Fostering allowances are paid for every child who is in foster care.  There is currently no 
single agreed rate at which fostering allowances are paid: COSLA and the Fostering Network 
both publish suggested rates, but local authorities are under no compulsion to pay these rates and 
may pay entirely different rates.  Research carried out across 10 local authorities by the Fostering 
Network shows that the average amount of fostering allowances paid per week was £101, below 
both the COSLA and Fostering Network rates.  These figures, along with indicative figures used 
by the Department for Education and Skills in a current consultation paper on national minimum 
fostering allowances, can be seen in Table 2.

Table 2: Average rates of fostering allowances

Age range Average local 
authority rate (£)

COSLA (£) The Fostering 
Network (£)

DfES figures
(£)

0-4 years 72 75 112 106

5-10 years 87 92 128 106

11-15 years 108 116 159 106

16+ years 139 150 193 118

Average rate 101 108 148 109

390. Based on the assumption that all 32 local authorities currently pay the average local 
authority rate (calculated on a survey of 10 local authorities) shown in Table 2, the cost of 
increasing fostering allowances to the COSLA rate would be an additional £1.17m per year.  The 

123



These documents relate to the Adoption and Children (Scotland) Bill (SP Bill 61) as introduced 
in the Scottish Parliament on 27 March 2006

52

cost of increasing fostering allowances to the Fostering Network rate would be £8.14m  per year.  
The cost of increasing fostering allowances to the indicative DfES rate would be £2.5m per year.  
(We have included the rate used by the DfES in its consultation paper to allow as much 
information as possible concerning mandatory fostering allowance rates to be considered in 
estimating likely costs.)  The Bill includes provision which would enable Scottish Ministers to 
set minimum levels of fostering allowances, either on an indicative or mandatory basis.  At this 
stage, the Scottish Executive has not committed itself to setting rates at a particular level.  
However, for the purposes of estimating likely costs we have used the best figures available for 
Scotland, which are those published by COSLA and the Fostering Network.  While there is a 
wide difference between the rates suggested by these two organisations, both rates are currently 
used by different local authorities.  Our intention is to set rates that properly meet the needs of 
providing this service.  Since the Bill’s provisions will increase the number of adoption 
applications, there is likely to be a reduction in the number of children in foster care, which will 
cause an appropriate reduction in these costs.  Such a reduction will be comparatively small.  
The introduction of minimum rates is likely to result in an overall increase in these costs from 
the present cost.  The overall increase will be in the region of the figures noted above.

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Legal Aid costs

391. Several provisions contained in the Bill will have an impact on Legal Aid costs.  It is 
difficult to judge the precise impact on Legal Aid costs of these provisions.  The provision most 
likely to have an impact on Legal Aid costs is the removal of the bar on birth parents applying 
for parental responsibilities and rights through section 11 of the Children (Scotland) Act 1995 
(court orders relating to parental responsibilities etc).  Similarly, people who have lost parental 
responsibilities and rights through the making of a Permanence Order will be able to apply to 
regain some of these responsibilities and rights.  Before being permitted to do so, however, they 
will need to be given leave of the court.  It is probable that such applications will place a modest 
burden on Legal Aid costs.  In practice it is rare for a birth parent to contest a freeing or adoption 
order and where contact arrangements are made, this is usually by agreement outside the Court 
process.

392. It is not possible to make an accurate forecast of how many such applications will be 
made.  The best estimates that can be made are based on the existing freeing order and Parental 
Responsibilities Order, both of which will be abolished and replaced by the Permanence Order.  
Between 2000 and 2003, 371 freeing orders were granted, an average of slightly less than 93 per 
year.3  It is not clear how many of these have fallen and been replaced with a new order (such as 
an Adoption Order).  In the same period, 48 Parental Responsibilities Orders were granted.4  In 
total, between 2000 and 2003, 419 freeing orders and Parental Responsibilities Orders were 
granted.  It is plausible that a similar number of permanence orders would be made each year.

393. The Bill’s provisions to allow joint adoption by unmarried couples may represent a 
saving for Legal Aid.  In 2004-05, 137 final civil legal aid accounts for adoption cases were paid 

3 Table 10, “Applications for the making of freeing orders by outcome, 1983 to 2003,” Adoption Applications 2003, 
Scottish Executive.
4 Table 1.2, “Number of Children Looked After: 2000-2004, by current statutory reason for being looked after,” 
Children’s Social Work Statistics 2003-04, Scottish Executive.
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out of the Legal Aid Fund.  The average case cost was £6,380.  In the same period 469 final civil 
advice and assistance accounts for adoption cases were paid, with an average case cost of £180.5

Currently two separate court procedures may be pursued by an unmarried couple in relation to a 
single child: joint adoption by unmarried couples would remove the need for separate court 
procedures and this should result in lower Legal Aid costs.  However, this saving could be 
reduced by an increased number of couples coming forward to adopt jointly.

394.  The removal of the absolute bar on applications under section 11 of the Children 
(Scotland) Act 1995 by birth parents who have lost parental responsibilities and rights will see an 
increase in such applications with a commensurate increase in applications for Legal Aid.  
Similarly, the Bill will make it possible for people to apply for parental responsibilities and 
rights by varying the terms of a permanence order.  For children who are subject to permanence 
orders and their foster family, this will be a single-step process and ordinarily there is likely only 
to be a single Legal Aid cost for each case.  Where birth parents apply for parental 
responsibilities and rights, however, they will be required to apply for leave of the court to make 
such an application.  It is likely that this may involve two costs to Legal Aid: the first to make 
the application for leave of the court; and the second for the application for variation of the 
permanence order, should leave be given.

395. Overall there is likely to be a small increase in Legal Aid costs, given the small number 
of individual cases, and very small number of contested cases, the cost will vary from year to 
year but is likely to be no greater than £50,000 per year.

INCOME GENERATED BY BILL

Intercountry Adoption

396. The Bill contains provisions to allow Scottish Ministers, through regulations, to charge 
for processing intercountry adoption cases.  This service is currently provided without charge in 
Scotland, as in England and Wales.  Adoptions from non-Hague Convention countries are
handled in conjunction with the Department for Education and Skills (DfES), which acts as the 
central authority.  As such, adopters would be charged a single fee, which would then be split 
between the Scottish Executive and the DfES based on the balance of work carried out on each 
case by each administration.  We have estimated that 25% of the fee would be payable to the 
DfES.  We would intend to charge on a cost-recovery basis which we have estimated at £600 per 
case.  However, the DfES has proposed to charge a fee of £800.  We would therefore charge a 
similar fee, in order that such fees were consistent in all United Kingdom countries.

397. Adoptions from Hague Convention countries into Scotland are handled solely by the 
Scottish Executive.  We currently process around 3 such applications each year.  We would 
intend to charge £800 for such applications, to have parity with the fee for non-Hague 
Convention cases.  This would mean that all adopters were charged the same, regardless of 
whether the case was a Hague or non-Hague Convention case.

398. Between 2000-2005, we processed 100 intercountry adoption applications.  The majority 
of these (88) were from non-Hague Convention countries.  Based on this 5-year period and the 

5 Scottish Legal Aid Board, response to Scottish Executive adoption policy review, 2005.
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charges discussed at paragraph 30, the Scottish Executive’s income from intercountry adoption 
would be £52,800 (£10,560 per year) for non-Hague Convention applications and £9,600 
(£1,920 per year) for Hague Convention applications.   This equates to a total income of £62,400
(£12,480 per year).   

399. It should be noted that the majority of non-Hague Convention cases are from China.  In 
January 2006, however, China ratified the Hague Convention and any cases from China will now 
be handled solely by the Scottish Executive.  Between 2000-2005, China accounted for 59 of the 
88 non-Hague Convention applications processed by the Scottish Executive.  If these 
applications had been Hague Convention cases, this would have equated to an income of 
£56,800 (£11,360 per year) for Hague Convention applications and £17,400 (£3,480 per year) for 
non-Hague Convention applications.  This equates to a total income of £74,200 (£14,840 per 
year).   

TABLE OF ADDITIONAL COSTS AND SAVINGS, PER YEAR 

Element Cost £ Saving £ Net Cost £ 
One-off costs    
Implementation and associated training 380,000   
Recurrent costs    
Adoption support services 2,350,000   
Fostering allowances (lowest rate) 1,170,000   
Fostering allowances (highest rate) 8,140,000   
Legal Aid 50,000   
Intercountry Adoption  15,000  
Residential accommodation (lowest rate)  580,000  
Residential accommodation (highest rate)  5,700,000  
Total recurrent (lowest rate)   3,950,000    595,000 3,355,000
Total recurrent (highest rate) 10,920,000 5,715,000 5,205,000
 

400. Net additional costs up to the upper level shown will be met by the Scottish Executive, 
following discussion with local authorities. 

—————————— 
 

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

401. On 27 March 2006, the Minister for Education and Young People (Peter Peacock) made 
the following statement: 

“In my view, the provisions of the Adoption and Children (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.” 

 
—————————— 
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PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

402. On 23 March 2006, the Presiding Officer (Right Honourable George Reid MSP) made 
the following statement:

“In my view, the provisions of the Adoption and Children (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.”
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ADOPTION AND CHILDREN (SCOTLAND) BILL 

—————————— 
 

POLICY MEMORANDUM 

 
 
INTRODUCTION

1. This document relates to the Adoption and Children (Scotland) Bill introduced in the Scottish 
Parliament on 23 March 2006.  It has been prepared by the Scottish Executive to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and other 
accompanying documents are published separately as SP Bill 61. 

POLICY OBJECTIVES OF THE BILL 

2. The objective of the Adoption and Children (Scotland) Bill is to improve, modernise and 
extend adoption in Scotland and to provide greater stability for children who cannot live with 
their original families.  The existing legislation is over 25 years old and has not been 
substantially updated for 10 years.  The number of adoption applications is falling and there is an 
unmet need for families to adopt children. Many children are without families and are looked 
after by local authorities.  The key aims of the Bill are to increase the number of potential 
adopters and to improve stability for children who cannot live with their original families, but for 
whom adoption is not an option.  The Bill will help to fulfil the partnership commitment to give 
every child and young person the best possible start in life. 

3. The main policy objectives of the Bill are: 

to modernise and improve the legal framework for adoption and permanence 
planning; 

to create greater long-term stability and permanence (the sense of belonging to a 
family) for children who cannot live with their original families; 

to improve procedures, services and support for adoptive and foster parents and 
everyone involved in adoption and permanence; 

to ensure that Scotland’s most vulnerable children have the protection and security 
they need; 

to create a modern, child-centred adoption and permanence service that responds to 
the changing needs of individual children. 

4. The Bill also contains provisions relating to adoptions from overseas.  Additional provision 
relating to overseas adoptions is also contained in the Adoption (Intercountry Aspects) Act 1999.  
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In this Bill there will be a new power for Scottish Ministers to charge for processing intercountry 
adoption cases and new penalties for bringing children into Scotland outwith official channels. 

5. The provisions in the Bill represent a comprehensive overview of the adoption and 
permanence system in Scotland.   

6. Key provisions in the Bill are: 

Replacing existing freeing orders and parental responsibilities orders with a single 
order called a permanence order, which will increase stability for children who 
cannot live with their original families but which will be flexible enough to cater for 
the needs of individual children. 

Allowing joint adoption by unmarried couples (including same-sex couples). 
Currently, one person in an unmarried couple can adopt, while their partner may 
apply separately for an order under section 11 of the Children (Scotland) Act 1995 to 
gain parental responsibilities and parental rights. However, this would result in the 
child being treated in law as the child of the adopter and no-one else, whilst the other 
partner could only obtain parental responsibilities and rights in respect of the child.  

Better adoption support services for people affected by adoption. 

Giving Scottish Ministers the power to charge for processing intercountry adoption 
applications. 

The Bill will repeal and replace the Adoption (Scotland) Act 1978 (except Part IV) 
and will amend the Children (Scotland) Act 1995. 

 

POLICY OBJECTIVES: SPECIFIC PROPOSALS 

7. The Bill is divided into four parts: Adoption (which is sub-divided into 7 sections: The 
adoption service; Pre-adoption services; Adoption; Post-adoption services; Care plans; 
Miscellaneous); Permanence Orders; and Miscellaneous and General. 

8. In this memorandum the terms “birth parents” and “unmarried fathers” are employed to 
describe specific categories of persons although it should be noted that these terms are not used 
in the Bill itself.  For the purposes of this memorandum the term “birth parents” is used to 
describe the child’s original family prior to the granting of any order under this Bill affecting 
their status.  Such persons will be those who have parental rights and responsibilities in respect 
of the child.  This could be their natural parents, step-parents or their parents or guardians who 
are looking after them and who have parental rights and parental responsibilities before any court 
order is made to alter that status.  Although they will not always be the child’s natural parents, in 
most cases they will be and, for this reason, they are referred to as the “birth parents” for ease of 
reference. 

9. The term “unmarried father” in this memorandum is used to describe those fathers of the 
child who have not assumed parental rights and parental responsibilities under the Children 
(Scotland) Act 1995.  This group of fathers includes only those who have not assumed such 

129



This document relates to the Adoption and Children (Scotland) Bill (SP Bill 61) as introduced in 
the Scottish Parliament on 27 March 2006 

 
 

 3  

rights and responsibilities and does not include those who have had their parental rights and 
responsibilities removed by order of the court.   

Adoption Service 
10. The Bill will place local authorities under a duty to establish and operate an adoption service.  
This will extend the existing provisions for this function which lie at sections 1 and 2 of the 
Adoption (Scotland) Act 1978: all local authorities currently provide such a service by virtue of 
these existing provisions and the new provisions will be a continuation of this service.  The Bill 
will address existing issues with the provision of support to people affected by adoption. 

Adoption
11. The Bill will introduce a range of provisions to replace and extend the existing provisions 
contained in the Adoption (Scotland) Act 1978.  These include extending the range of people 
who are eligible to adopt; simplifying the grounds for dispensing with parental agreement to 
adopt; giving some fathers new limited rights to be notified of an adoption hearing; amending 
section 11 of the Children (Scotland) Act 1995 to allow the possibility of contact orders under 
the Children (Scotland) Act 1995  for individuals who have previously lost such rights; and 
widening the range of issues that local authorities should have regard for when placing a child 
for adoption. 

Improved support services for people affected by adoption 
12. The Bill will introduce a statutory range of adoption services for people affected by adoption 
and will give the Scottish Ministers power to make regulations for the implementation and 
administration of such a service.  All local authorities will have a duty to provide or secure the 
provision of these support services. 

13. The current range of support services is considered insufficient and ineffective.  Separate 
research undertaken independently by the Scottish Executive and Scottish Adoption Association 
shows that many people involved in adoption either do not receive adoption support or receive 
inadequate and inconsistent support.  Poor awareness of services and a lack of consistency 
between local authorities mean that many people who are entitled to it do not receive support.   

14. The provisions included in the Bill will place a duty on local authorities to make available a 
wide range of support services to people affected by adoption and to make people aware of such 
services at an early stage in the adoption process.  The Bill will provide for a wider range of 
people affected by adoption to be assessed for their support needs, including birth parents, 
siblings, grandparents, wider members of the birth family and people involved in the child’s life 
to the point of adoption even if not a relative.  Certain categories of people, including birth 
parents of adopted children, adoptive parents and adoptive families, will be entitled to have their 
need assessed.  Other people affected by adoption will be able to request an assessment of their 
need for support.  The provisions in the Bill will be underpinned by secondary legislation which 
will set out the manner in which local authorities should assess the needs of relevant people and 
plan to meet any assessed needs. 
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Joint adoption by unmarried couples, including same-sex couples 
15. The Bill introduces provisions to allow unmarried couples to adopt jointly a child.  Currently, 
unmarried people are not eligible to adopt a child jointly.  In practice, one partner can adopt as a 
single person (although he or she will be assessed as part of a couple) and the other partner can 
apply separately for an order under the Children (Scotland) Act 1995  to gain parental 
responsibilities and rights for the child.  In this way some unmarried couples, including same-sex 
couples, already have shared responsibility for children, although they have not adopted jointly.   

16. The provisions contained in the Bill will clarify and improve the existing situation.  This will 
have advantages for unmarried couples and will give both partners equal legal status as adoptive 
parents.  Adopted children will benefit from this situation, as both adults will have a legal 
adoptive relationship with the child, with full parental responsibilities and rights for the child.  
This will encourage greater stability for children and will contribute to a stronger family 
relationship where formal legal ties exist between a child and both adults.  Children will also 
have added protection should the adults’ relationship break down or should one partner become 
unable to care for the child, and will benefit from inheritance rights.   

17. The intention is that unmarried couples who apply to adopt would be subject to the same 
assessment process as married couples to ensure that they are able to offer a child a stable and 
nurturing environment. Detailed provisions will be contained in regulations for adoption 
agencies to be made under the Bill. This will allow courts to make decisions which are in the 
best interests of a child, regardless of the marital status or sexual orientation of the prospective 
adopters. 

Simplify grounds for dispensing with parental agreement 
18. The Bill introduces new grounds for dispensing with parental agreement to the child being 
placed for adoption.  The existing grounds, set out at section 16(2) of the Adoption (Scotland) 
Act 1978, are considered to be too complicated and difficult to apply.  The Bill will introduce 
simpler grounds based on the parent or guardian not being found or being incapable of giving 
consent, or the welfare of the child requiring that parental consent is dispensed with.  This will 
make it a more straightforward process  and will reinforce the fact that the welfare of the child is 
the paramount consideration when considering whether to dispense with the need for parental 
consent. 

19. An underlying principle is that adoption agencies and courts should, as far as practicable, 
allow birth parents the opportunity to give their consent to the adoption.  Before courts dispense 
with the need for the birth parents’ consent, all possible steps should have been taken to give 
birth parents the opportunity to consent.  Only when these steps have been taken should courts 
dispense with the need for birth parents’ consent. 

Increased rights for unmarried fathers 
20. The Bill will introduce new rights for unmarried fathers who have no parental responsibilities 
and parental rights in adoption cases.  The Bill will place a duty on courts to notify such fathers, 
where they are known and can be found, about applications for adoption orders.  Such fathers 
will not have an automatic right to be heard in adoption hearings.   
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Section 11 of the Children (Scotland ) Act 1995
21. This section allows a court to confer parental responsibilities and rights on an individual.  
Individuals who have lost parental responsibilities and rights through the making of an adoption 
order, a freeing order or a parental responsibilities order are currently excluded from applying for 
these rights under section 11.  The Bill will amend section 11 so that such individuals will be 
able to apply for a contact order.   

Range of issues to which local authorities should have regard when placing a child for adoption 
22. Currently, under section 6(1)(b)(ii) of the Adoption (Scotland) Act 1978, an adoption agency 
must, when placing a child for adoption, have regard for the child’s religious persuasion, racial 
origin and cultural and linguistic background.  This requirement is replicated in the Bill and 
includes a requirement to have regard, so far as is reasonably practicable, to the wishes and 
feelings of any relative of the child.  In addition separate provisions place a duty on adoption 
agencies and on the courts, when coming to a decision relating to the adoption of a child, to 
consider a wider range of factors.  The courts and adoption agencies must consider all factors 
which are relevant for individual children.  This will allow the specific circumstances of 
individual children to be taken into account.  Additionally, the Bill places a duty on adoption 
agencies to consider the effect on a child of ceasing to be part of their birth family and becoming 
an adopted person. 

Step-parent adoptions 
23. The Bill will introduce new measures so that a wider range of people, including unmarried 
heterosexual partners of birth parents, civil partners of birth parents and unregistered homosexual 
partners of birth parents, can apply to adopt the child of their partner. Under existing law, only 
married step-parents may adopt the child of their partner. Step-parents may adopt a child without 
affecting the parental responsibilities and rights vested in the child’s birth parent (the step-
parent’s partner). 

24. The provision contained in the Adoption (Scotland ) Act 1978 which allows a step-parent 
and their partner to adopt jointly has not been replicated in the Bill as it was considered to be 
unnecessary and confusing (the 1978 Act also permits step-parents to adopt alone, as referred to 
above). 

Introduce a new order for children who cannot live with their birth families 
25. The Bill introduces a new court order called a permanence order.  This will replace the 
existing freeing orders and parental responsibilities orders, both of which have shortcomings and 
often are not able to reflect fully the situation of individual children.  The permanence order will 
provide increased stability for children who cannot live with their birth family and will be 
flexible enough to cater for the individual needs of such children. 

26. Freeing orders were established by the Adoption (Scotland) Act 1978.  They were originally 
intended to be used to allow birth parents to remove themselves from adoption proceedings at an 
early stage, but are now most commonly used in contested cases when birth parents have refused 
to consent to adoption.  A freeing order removes all parental responsibilities and rights from 
birth parents and transfers them to a local authority which should then place the child for 
adoption.  There are several problems with freeing orders.  Between the making of a freeing 
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order and the making of an adoption order, only a local authority has parental responsibilities 
and rights for a child; freeing orders were premised on the assumption that an adoption would 
always mean a complete break from the birth family, but this is no longer always the case; if the 
child is not adopted, there is no way for a freeing order to be converted into a parental 
responsibilities order and a freeing order can only be revoked if there is someone who can 
exercise parental responsibilities and rights.  All of these can leave a child lacking stability and 
security. 

27. Parental responsibilities orders were introduced by the Children (Scotland) Act 1995.  A 
parental responsibilities order removes most of the birth parents’ parental responsibilities and 
rights, leaving them only with the right to agree or decline to agree to the making of an adoption 
order, either domestic or overseas.  There are several shortcomings with parental responsibilities 
orders.  They are regarded as indicating that the child will not return home, although the 
statutory provisions do not say that this is the purpose of the order; parental responsibilities and 
rights are transferred to a local authority rather than a substitute family; there is no way to vary 
what parental responsibilities and rights are transferred and which remain with the birth parents; 
and a person who has lost parental responsibilities and rights through a parental responsibilities 
orders cannot apply for a contact or residence order at a later date. 

28. Freeing orders and parental responsibilities orders are considered to be insufficient to provide 
adequately for children who cannot live with their birth family.  In 2004 only 341 parental 
responsibilities order were in place, compared to 4,427 children on supervision requirements.  
The permanence order will replace freeing orders and parental responsibilities orders, retaining 
the positive aspects of both but introducing greater stability and flexibility for children and 
carers.  For example, a court will be able to allocate parental responsibilities and rights between 
a local authority, foster carers and birth parents, as it sees fit for the best interests of the child.  
The right to regulate a child’s residence will always lie with the local authority, but other 
parental responsibilities and rights can lie with other parties.  This recognises that for many 
children birth parents will continue to play a role in their life, even if they cannot live with them. 

29. Only a local authority will be able to apply for a permanence order, as with freeing orders 
and parental responsibilities orders.  A permanence order can be sought with or without a 
measure granting authority for the child to be adopted, dependant on the needs of a particular 
child.  Where such authority is granted, the permanence order will ensure that the child remains 
properly looked after between the granting of the permanence order and the granting of an 
adoption order.  This will be similar to the current process of “freeing” a child for adoption, but 
during the period between the making of a permanence order and the making of an adoption 
order, the child will have greater security.  Should the child not be adopted, it will be possible to 
apply for a variation of the permanence order to allow parental responsibilities and rights to be 
reallocated; this is not possible with a freeing order.  Where a local authority does not consider 
adoption to be an appropriate option for a child, a permanence order can been made without the 
measure authorising adoption of the child.  In this case, parental responsibilities and rights will 
be granted to appropriate persons.  In practice this situation may be similar to long-term 
fostering: a child will live with a family, with the intention that the placement is permanent.  If, 
however, a local authority later decides that adoption is appropriate, it will be able to apply at a 
later date for the authority for the child to be adopted.  The permanence order will be flexible 
enough to meet the changing needs of every individual child. 
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Improved rights of access to information about adoption for adopted people 
30. The Bill includes a regulation making power allowing the Scottish Ministers to make 
regulations as to the release of information about adoptions to adopted persons and other 
persons. 

Improved rights of access to medical information of people involved in adoptions 
31. The Bill includes a power which will allow the Scottish Ministers to make regulations in 
connection with the disclosure of information about the health of the birth parents of a child who 
is to be, may be, or has been adopted. In certain circumstances (which will be prescribed in the 
regulations) such disclosure may take place without the consent of the birth parents. 

32. This power will be used to ensure that important medical information that may affect a child 
can be made available to people who need to know this to plan for the child’s future.  Currently, 
there are concerns that adoptive parents have insufficient information about the medical history 
of a child’s birth family.  This can raise doubts over the health of the child and make it difficult 
to plan for the child.  In some circumstances this uncertainty can discourage potential adopters 
from adopting a child.  This can also be problematic for adopted people who want to know 
whether anything in the medical history of their birth family is likely to affect them.  Birth 
parents’ medical information can currently be released with their consent, but where consent is 
not given, either because birth parents refuse or are unable to give it, it can be difficult to get 
such information, even when it is in the child’s best interests. 

33. This information will be used when placing the child for adoption and may be passed on to 
adoptive parents so that they have appropriate information required to raise the child and also so 
that the information can be passed on to adopted children when it becomes appropriate. 

Regulations on Fostering Allowances 
 
34. The Bill includes a regulation making power allowing the Scottish Ministers to set a national 
system of fostering allowances.  It is currently for local authorities to decide their own types and 
scales of payments to foster carers depending on local circumstances.  However, there are 
currently significant differences between areas.  A national system of fostering allowances would 
help ensure that levels of these allowances are consistent and adequate in all areas. 

ALTERNATIVE APPROACHES 

35. The provisions set out in the Bill are designed to comprehensively overhaul, modernise and 
improve the existing framework for adoption and permanence.  Existing adoption legislation lies 
mainly in the Adoption (Scotland) Act 1978 and the Children (Scotland) Act 1995.  This 
legislation is outdated and is no longer relevant to the needs of many children who cannot live 
with their birth family.  Thus, it was considered that new legislation was required to bring the 
legal framework up to date.  The Bill was seen as an opportunity to overhaul and improve 
various aspects of the existing legislation to create a modern system that is relevant to the needs 
of those who use it. 
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36. The Bill is heavily influenced by the work of the Adoption Policy Review Group, chaired 
by retired Sheriff Principal Graham Cox QC.  This worked over the period 2001 – 2005 to look 
at ways of improving the adoption system in Scotland.  Its work was carried out in two phases.  
The first phase looked at ways in which adoption practices could be improved within the existing 
legislative framework and the Phase 1 report, issued in March 2002, made a number of 
recommendations (not all aimed at the Scottish Executive) which have been, or are being, 
implemented.  The Group believed, however, that some improvements necessitated changes to 
existing legislation and this was covered in its Phase 2 Report Adoption Better Choices for our 
Children published in June 2005.  Subsequent consultation on these proposals through the 
Scottish Executive consultation paper Secure and safe homes for our most vulnerable children: 
proposals for action indicated widespread support for these proposals from a range of 
stakeholders. 

37. Examples of issues that necessitate legislative change include: 

The new Permanence Order, replacing existing Freeing Orders and Parental 
Responsibilities Orders. 
The extension of the possibility of joint adoption to unmarried couples. 
Providing unambiguous rights to have needs for post-adoption support assessed. 

 
38. Changes in relation to intercountry adoption (particularly the powers to charge for 
processing applications and to place special restrictions on inward adoptions from certain 
countries) might arguably have been effected by administrative means but given the potential 
impact on those prospective adopters who might be affected, a specific statutory basis seems 
preferable. 

39. Adoption serves two needs: first and most importantly the need that some children have 
to be looked after outside the parental home, and second, the desire for a parental experience on 
the part of those people who for whatever reason are unable to produce children naturally.  For 
the latter group, assisted fertility services and advances in medical science may diminish the 
number affected, but there will clearly be a demand for the foreseeable future.  For the first 
group, while support to (birth) parents may diminish the number of children who need to be 
looked after outside the parental home, there will always be those for whom this is a necessity.  
While adoption may not always be the best approach in these circumstances, research indicates 
that in general adoption is associated with better outcomes for such children than other forms of 
care.1. 

CONSULTATION 

40. The proposals contained in the Bill have been developed from lengthy and wide-ranging 
discussion and consultation with key stakeholders (including local authorities, adoption and 
fostering organisations, the legal profession, the medical profession, organisations representing 
the interests of children, organisations representing the interests of people affected by adoption 
and religious and faith-based organisations), as well as with colleagues in other parts of the 

                                                 
1 J Triseliotis with J Shireman and M Hundleby Adoption: theory, policy and practice (London, 1997) pp 19 – 28 
and R Parker (ed.) for Department of Health Adoption Now: Messages from Research (London, 1999) pp 10 – 14 
conveniently summarise the range of evidence available on this point. 
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Scottish Executive and other government departments and from the findings of independent 
research.  In addition, the Scottish Executive conducted a four-month open consultation. 

Consultation and research 
41. In April 2001 the Minister for Education and Young People commissioned a comprehensive 
review of adoption policy and practice in Scotland.  This review was carried out by the 
independent Adoption Policy Review Group (APRG), chaired by Sheriff Principal Graham Cox 
and made up of experts in a variety of fields.  The review was conducted in two phases.  Phase I 
looked at practice issues and reported in June 2002.  Phase I made 33 recommendations, all of 
which were accepted by Scottish Ministers.  Some of these recommendations have already been 
taken forward: 

in January 2002 the Scottish Parliament agreed measures to enable Scotland to join 
the National Adoption Register; 

National Care Standards for Adoption Agencies were published in March 2002; 

the Scottish Executive published proposals to improve recruitment and retention in 
the social work profession; and 

the Scottish Executive let a contract to the British Association for Adoption and 
Fostering (BAAF) for a regional and national matching scoping study. 

 

42. Phase II of the review, co-chaired by Sheriff Principal Cox and Penny Simpson, looked at the 
legal framework of adoption.  A discussion paper on the legal framework of adoption and 
fostering, Choices for Children in Fostering and Adoption, written by Alexandra Plumtree, the 
legal consultant to the APRG, was published on 9 September 2003.  This paper asked 74 
questions and the responses to this consultation were used as a base for the phase II 
recommendations.  The Phase II report, Adoption: Better Choices for Our Children, was 
published in June 2005 and made 107 recommendations which touched on all parts of adoption 
and permanence.  Scottish Ministers accepted all but three of the Phase II recommendations and 
the Scottish Executive published its response, in the form of a consultation paper entitled Secure 
and Safe Homes for Our Most Vulnerable Children on 30 June 2005.  The consultation paper 
invited views on a specific range of questions as well as the recommendations in general. 

43. The aim of the consultation was to allow as many people as possible to comment on the 
proposals and to gather views and information that would inform the development of policy.  To 
this end a wide range of organisations were invited to respond to the consultation paper, 
particularly those representing people who are often unable to make known their views.  Specific 
efforts were made to reach people who had been directly affected by adoption, including adopted 
people, adopters and people who had placed children for adoption. 

44. The written consultation ran for four months and attracted around 500 responses, 77% of 
which were from individuals with the remaining 23% received from organisations.  Alongside 
the written consultation, four public meetings, organised and facilitated by the Scottish Civic 
Forum, were held in various locations throughout Scotland.  The purpose of these was to discuss 
the recommendations of the Phase II report and to allow people to air their views with a view to 
gaining further opinions on the proposals.  These meetings were open to anyone who wished to 
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attend, and 63 people attended in total.  Additionally, focus group meetings were held with 
people who had been affected by adoption (adopted people, adopters and those who have had a 
family member adopted) and with social workers.  Thirty-four people participated in the focus 
groups.  There was considerable media interest in the proposals throughout the consultation 
period.   

45. Due to time constraints, no consultation took place on a draft Bill. 

46. George Street Research was commissioned to analyse the consultation responses, including 
those gathered at public meetings and focus groups.  The consultation analysis report was 
published in hard copy and on the Scottish Executive website.  Several key themes emerged: 

The welfare of the child should be the most important factor when considering who 
should be able to adopt. 

Anything that would simplify and shorten the adoption process was welcomed. 

There was widespread support for adoption support services to be extended to all 
parties involved in adoption. 

Parents’ medical information that affected children should be made available for the 
purposes of permanence planning, with or without consent. 

 

47. Analysis of consultation responses showed that the majority of the Scottish Executive’s 
positions were supported, with two notable exceptions.   

48. The Scottish Executive rejected in principle recommendation 61, the creation of a national 
scheme for the training, appointment and payment of curators, reporting officers and 
safeguarders in adoption cases.  The Scottish Executive believed this was a function that was 
best carried out locally, but asked for views on the benefits of a national system.  Where 
respondents commented on this recommendation they were consistently in favour of a national 
system.  The Scottish Executive will consider this further in the context of other circumstances in 
which such officers figure, such as Children’s Hearings. 

49. The majority of responses from individuals focussed on the proposal to allow joint adoption 
by unmarried couples (although the consultation paper did not directly ask about this issue) and 
overwhelmingly opposed this.  Of those respondents who commented on this proposal, 89% 
were against same-sex adoption and 83% were against adoption by unmarried couples.  Many of 
those people who commented on this proposal did so from a religious or faith-based position. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal Opportunities

50. The provisions of the Bill are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation.  It will have a positive impact for equal 
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opportunities.  It will remove the ban on joint adoption by unmarried couples and will also allow  
same-sex couples to adopt jointly.   

51. The Bill contains provisions which will require adoption agencies to take account of a child’s 
religious, racial, cultural and linguistic background, and the wishes of the child’s relatives with 
regard to these factors, when placing that child for adoption.  This will expand the existing 
requirement to consider a child’s religious background.  Although adoption agencies will not be 
required to place children only with adopters of a similar religious, racial, cultural and linguistic 
background, they will need to give greater consideration to these factors when planning for 
children. 

Human Rights 

52. The Executive is satisfied that the provisions of the Bill are compatible with the European 
Convention on Human Rights.  Some specific issues in respect of this statement are discussed 
further below. 

Adoption and permanence orders – removal of parental responsibilities and parental rights 
53. Article 8 of the Convention will necessarily be engaged as the provisions for the making of 
adoption orders and permanence orders will transfer parental responsibilities and parental rights 
and will interfere with the birth parents’ right to respect for family life.  The Executive is, 
however, satisfied that any infringement would be proportionate and justified in protecting the 
rights and interests of the child. 

54. The approach of the European Court of Human Rights has been to allow Member States a 
wide margin of appreciation in determining the circumstances in which children may be removed 
from their natural parents.  The test is whether the correct balance between the interests of the 
child and the rights of the parents has been carried out.  A fair balance must be struck between 
the interests of the child and those of the parents and, in that balancing process particular 
importance should be attached to the best interests of the child which, depending on their nature 
and seriousness, may override those of the parents (Sahin v Germany (2004) 38 EHRR 35 at 
paragraph 66).   

55. Section 8 (Considerations applying to the exercise of powers) of the Bill requires the welfare 
of the child to be treated as the paramount consideration in any decision concerning adoption.  
This test also applies to permanence orders (section 83(4).   

56. Article 8, although it does not expressly confer procedural safeguards, will also require a 
determination of whether the process leading to the decision to make the interference with the 
individual’s private or family life was fair and provided adequate protection of those rights.  The 
test is found at W v UK (8th July 1987, Series A no. 121, page 29) where the court found that, in 
a case where a child had been placed in care against the wishes of his parents, that what had to be 
determined was whether the parents had been involved in the decision making process, seen as a 
whole, to a degree sufficient to provide them with the requisite protection of their interests.   
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57. Article 6 is also relevant as any decision made in respect of an adoption order or a 
permanence order application will constitute a determination of the parents’ civil rights and 
obligations.  Adoption orders and permanence orders may only be made by the Court of Session 
or the sheriff court and the parents will have a right to participate in the proceedings as discussed 
below.  Accordingly the Executive is satisfied that, to the extent that article 6 is engaged, the 
provisions of the Bill meet the procedural requirements. 

58. Before an adoption order is made the birth parents must provide their consent to the making 
of the order and the court must be satisfied that the parents understand the effect of the adoption 
order.  The court may only dispense with this requirement where the parents cannot be found or 
they are incapable of giving consent or where the welfare of the child requires the consent to be 
dispensed with. 

59. The new permanence order provisions require the court to permit any person who has 
parental responsibilities or parental rights in relation to the child or any person who is able to 
demonstrate an interest, to make representations in the permanence order proceedings.  Further 
provision requires that the rules of court must include provision requiring such persons to be 
notified of the date and place of the hearing and the fact that the person is entitled to be heard.  
The provisions will also incorporate the same consent requirements as for adoption where a 
measure seeking authority to have the child adopted is sought in the permanence order. 

60. In addition any person who has lost their parental rights and parental responsibilities as a 
result of the making of the permanence order will have a right to apply to the court for a 
variation to alter the terms of the order.  The application will, however, require leave of the court 
which can only be granted where the court is satisfied that there has been a material change in 
circumstances relating to the measures of the order. 

61. Fathers who have never assumed parental rights and parental responsibilities will have a right 
to be notified of an application for a permanence order in terms of the rules of court.  In addition 
the local authority must notify and send information to this group of persons where that authority 
is considering making an application for a permanence order or where it becomes aware that an 
application for an adoption order is to be made.  These requirements will only apply where the 
father can be found. 

Adoption records 
62. The Bill contains a regulation making power to allow the Scottish Ministers to make 
provision for or in connection with the disclosure of information about the health of the child’s 
natural parents when that child is to be or has been adopted (section 76). 

63. Article 8 of the Convention provides a right of access to information regarding parentage 
(Gaskin v UK (1989) 12 EHRR 36 and Odievre v France (2004) 38 EHRR 43).  Section 57 
(Adopted Children Register and index) of the Bill requires connections to be possible between 
entries in the Adopted Person Register and the Register of Births in relation to that person. 

64. The right to information must be balanced against the protection of personal information and 
the right to private life under article 8.  Section 76 is an empowering provision and the Scottish 
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Ministers will be required to consider the effect of Article 8 given section 57(2) of the Scotland 
Act 1998 in the exercise of that power.  Accordingly the Executive is of the view that the 
provision itself does not infringe article 8 of the Convention.   

Island Communities 

65. The Bill will have no specific effect on island communities; the provisions of the Bill apply 
equally to all communities in Scotland. 

Local Government 

66. The Bill will have a direct effect on local authorities’ provision of an adoption system.  All 
local authorities currently provide an adoption service, but the Bill will affect the way this 
operates.  The most significant change is that local authorities will have a duty to provide a wider 
range of pre- and post-adoption services to a wider range of people.  Additionally, a wider range 
of people will be able to request an assessment of their need for support services.  These 
provisions are likely to result in an increase in the number of requests for such assessments and 
an increase in the services provided.  However, it should be noted that the provision of support 
services is an existing service.  The main differences will be in the range of people who can 
receive such services and in the steps that local authorities must take to ensure that people are 
aware of what services are available.   

67. This is likely to result in a moderate increase in the cost to local authorities of these services.  
This is detailed in the Financial Memorandum. 

Sustainable Development 

68. The Bill will have no specific effect on sustainable development. 
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SP Bill 61–DPM 1 Session 2 (2006) 

ADOPTION AND CHILDREN (SCOTLAND) BILL 

——————————

DELEGATED POWERS MEMORANDUM  

PURPOSE 

1. This Memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A.1 of the Parliament’s Standing Orders.  Its purpose is to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Standing Orders, of 
provisions in the Adoption and Children (Scotland) Bill conferring powers to make subordinate 
legislation.  It describes the purpose of each such provision and explains why the matter is to be 
left to subordinate legislation.  This Memorandum should be read in conjunction with the 
Explanatory Notes and Policy Memorandum for the Bill. 

OUTLINE OF THE BILL 

2. The Adoption and Children (Scotland) Bill will improve, modernise and extend adoption 
in Scotland and makes provision in relation to the care of children which provides greater 
stability for children who cannot live with their birth families.  The Bill will repeal the Adoption 
(Scotland) Act 1978 (“the 1978 Act”), save for Part IV of that Act, and restate its provisions 
subject to amendment. 

PART 1 

3. Part 1 makes provision in relation to matters concerning adoption.  It makes provision in 
relation to local authorities’ duties regarding adoption services and care plans, placement for 
adoption, adoption applications and orders (including their effect), registration of adoptions and 
in relation to adoptions with a foreign element.  It introduces a range of provisions which will 
extend the existing provisions contained in the Adoption (Scotland) Act 1978. 

4. Part 1 introduces a statutory range of adoption services for people affected by adoption 
and gives Scottish Ministers power to make regulations for the implementation and 
administration of such a service. 

5. Part 1 extends other existing provisions contained in the 1978 Act; these include 
extending the range of people who are eligible to adopt, simplifying the grounds for dispensing 
with parental agreement to adopt, giving unmarried fathers new rights, amending section 11 of 
the Children (Scotland) Act 1995 to allow the possibility of parental responsibilities and rights 
(such as contact) being granted to individuals who have previously lost such rights, increases 
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safeguards for overseas adoption and widens the range of issues that local authorities should 
have regard to when placing a child for adoption. 

6. Part 1 gives regulation making powers relating to the provision for adoption services, 
local authority plans for adoption services, care plans and restrictions on removing children 
from, or bringing children into, the United Kingdom in connection with adoption. 

PART 2 

7. Part 2 introduces a new court order for children who cannot live with their birth families, 
called a permanence order.  The Permanence Order will provide increased stability for children 
who cannot live with their birth family and will be flexible enough to cater for individual needs 
of such children.  There are no subordinate legislation powers contained in this Part of the Bill. 

PART 3 

8. Part 3 of the Bill provides for miscellaneous provisions regarding notification of 
applications for orders, referral of certain cases to the Principal Reporter, removing the bar to 
making a contact order in relation to an adopted child and his or her former parents, rules of 
court for the appointment of curators ad litem and reporting officers, regulations about fostering 
allowances, evidence of consent and notices.

PART 4 

9. Part 4 provides for rules of court, offences by bodies corporate and partnerships, 
interpretation, ancillary provisions, minor amendments and repeals and the short title and 
commencement.  It also creates regulation making powers relating to court procedure for an 
adoption order or permanence order. 

SUBORDINATE LEGISLATIVE POWERS – OUTLINE 

10. The Bill contains a number of delegated powers provisions which are explained in detail 
below.  Some of these powers are new while others replace or update existing powers in the 
1978 Act.

11. This memorandum sets out–– 

the person upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised; 

why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

the parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any. 

12. In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation, the Scottish Executive has considered the importance of each matter 
against the need to–– 
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ensure sufficient flexibility to respond to changing circumstances and to make 
changes quickly in the light of experience without the need for primary legislation; 
and

allow detailed administrative arrangements to be kept up to date within the basic 
structures and principles set out in the primary legislation. 

13. In addition to the powers outlined below the Bill also contains certain direction making 
powers.  It is considered that these are of an executive nature rather than a legislative nature and 
as such they are not detailed in this memorandum. 

SUBORDINATE LEGISLATIVE POWERS – DETAIL 

Section 2 Local authority plans  

14. Section 2 makes provision in relation to the preparation and publication by local 
authorities of plans for the provision of adoption services in their areas.  Subsection (3) specifies 
who must be consulted by local authorities in drawing up plans for the provision of the adoption 
service which list includes such other persons as may be prescribed by Scottish Ministers by 
regulations.

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

15. The list at subsection (3) is currently considered to be comprehensive.  The power to 
make regulations specifying additional persons has been taken so that Scottish Ministers can add 
to this list should the need arise.  As practice and experience develops it is probable that there 
will be a need to revise the list to take account of working practices to include others who may 
have an important role in relation to adoption and adopted children and the development by local 
authorities of their plans for adoption services.

16. The regulations will be subject to negative resolution procedure. Given that the 
regulations will be uncontroversial and administrative in nature it is considered that negative 
resolution procedure is appropriate. 

Section 3 Assistance in carrying out functions in sections 1 and 2 

17. Section 3 provides power for a local authority to require assistance from certain persons 
in relation to its functions of providing services and preparing and publishing plans for adoption 
services.  The persons who may be called upon to assist are set out in subsection (3), being other 
local authorities and health boards.  Subsection (3)(c) provides for Scottish Ministers to add to 
the defined list of those who can assist a local authority in carrying out functions in sections 1 
and 2. 
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Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

18. A regulation-making power has been taken to allow Scottish Ministers to add to the list in 
subsection (3).  The list at subsection (3) is currently considered to be appropriate.  The power to 
make regulations specifying additional persons has been taken so that Scottish Ministers can add 
to the specified list should the need arise.  As practice and experience develops it is probable that 
there will be a need to revise the list to take account of working practices to include others who 
may have an important role in relation to adoption and adopted children and the development by 
local authorities of their plans for adoption services.

19. The regulations will be subject to negative resolution procedure.  Given that the 
regulations will be uncontroversial and administrative in nature it is considered that negative 
resolution procedure is appropriate. 

Section 5 Adoption Agencies: regulations about carrying out of functions 

20. This section contains a power to make regulations relating to the carrying out of functions 
by a registered adoption service and the carrying out by a local authority of its functions in 
relation to adoption. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

21. This provision restates section 9 of the 1978 Act by virtue of which the Adoption 
Agencies (Scotland) Regulations 1996 (S.I. 1996/3266) were made.  These regulations set out 
detailed provision in relation to the regulation of adoption agencies, including provision 
concerning the establishment and functions of adoption panels which consider the assessment of 
potential adopters and duties of adoption agencies in the adoption process.  These are detailed 
provisions the nature of which are suitable for subordinate legislation rather than primary 
legislation.

22. These regulations were subject to negative resolution procedure and this is considered 
appropriate for the new regulations which will replace them as they will be uncontroversial in 
nature and relate substantially to administrative and technical details. 

Section 6  Pre-adoption services 

23. Section 6 sets out who is eligible to receive pre-adoption services and what such services 
include.  A person listed at subsection (1) is entitled to receive such services.  Subsection (4) 
contains power to add and otherwise modify by regulations the list of pre-adoption services set 
out at section 6(2) and to make further provision about pre-adoption services. 
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Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure (where amendment to section 

6(2) is made) or negative resolution procedure 

24. The intention is that Scottish Ministers will have the power to make regulations by which 
these services can be added to or modified.  The list at subsection (2) currently is comprehensive.  
Defining services in this way is new and it is likely that as services are implemented under the 
Bill, and as these services develop, new and innovative services designed to meet the needs of 
those persons mentioned in subsection (1) will be developed.  In order therefore to provide the 
necessary flexibility to respond to any changes which may arise in the provision of such services 
or the need for other services of this type to be specified it is considered that a power to amend is 
required.

25. The regulations will also give Scottish Ministers the power to make further provisions 
about pre-adoption services.  In practice this is likely to include amending the list of people who 
are eligible to receive pre-adoption services should the existing list be considered to be too 
narrow as practice and experience of the new scheme develops. 

26. Such regulations will be subject to affirmative resolution procedure where they amend 
section 6(2). This is considered appropriate as they permit modification of a provision of a Bill. 
Otherwise, any regulations will be subject to negative resolution procedure as they will be 
administrative and uncontroversial in nature. 

Section 7  Adoption support services 

27. Section 7 sets out who is eligible to receive adoption support services and what such 
services include.  The services are similar to pre-adoption services but an assessment of needs is 
required before such services may be provided and, under section 8, the provision of the service 
is within the discretion of the local authority.  Subsection (4) contains power to add and 
otherwise modify by regulations the list of adoption support services set out at section 7(3) and 
to make further provision about such services. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure (where amendment to section 

7(2) is made) or negative resolution procedure 

28. The intention is that Scottish Ministers will have the power to make regulations by which 
these services can be added to or modified.  The list at subsection (3) is currently comprehensive.
Defining services in this way is new and it is likely that as services are implemented under the 
Bill, and as these services develop, new and innovative services designed to meet the needs of 
persons other than those mentioned in section 6(1) will be developed.  In order therefore to 
provide the necessary flexibility to respond to any changes which may arise in the provision of 
such services or the need for other services of this type to be specified it is considered that a 
power to amend is required.
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29. Such regulations will be subject to affirmative resolution procedure where they amend 
section 7(2) as they permit modification of a provision of a Bill. Otherwise, any regulations will 
be subject to negative resolution procedure as they will be administrative and uncontroversial in 
nature.

Section 20 Restrictions on removal: child placed for adoption with consent 

30. This section makes it an offence for a person to remove a child from prospective adopters 
with whom the child has been placed for adoption by an adoption agency.  It applies where each 
parent or guardian of a child has given consent to the placement in accordance with regulations 
made by the Scottish Ministers. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

31. The regulations will be subject to negative resolution procedure.  This is considered 
appropriate as they will relate to detailed procedural issues of a substantially uncontroversial 
nature.

Section 23 Scottish Ministers’ power to amend period of time in sections 21 and 22 

32. This section contains a power to amend by order the period of 5 years mentioned in 
sections 21(1)(b) and 22(1)(b) of the Bill. It also allows any period so substituted to be further 
amended. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure 

33. Sections 21(1)(b) and 22(1)(b) impose restrictions on removal of the child from the care 
and possession of the prospective adopters where, respectively, a notice of intention to adopt has 
been given under section 18(2) or an application for an adoption order is pending. The 
restrictions on removal apply where the child’s home has been with the prospective adopters for 
a period of five years preceding the giving of the notice or the making of the application, as the 
case may be. In order to allow the period of five years to be amended without the need for 
primary legislation it is considered that a power to amend by way of subordinate legislation is 
required.

34. Any such order will be subject to affirmative resolution procedure as it would modify 
provisions of this Bill. 

Section 39 Information to be kept about adoption 

35. This section enables Scottish Ministers to make regulations in relation to the information 
that must be kept by an adoption agency in relation to adoptions and the form in which that 
information must be kept.   
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Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

36. The regulations will be subject to negative resolution procedure.  This is considered 
appropriate as they will be uncontroversial in nature and relate to detailed administrative issues. 

Section 40 Disclosure of information kept under section 39 

37. This section enables Scottish Ministers to make regulations providing for disclosure of 
information about adoptions kept by adoption agencies under section 39.  These regulations will 
set out who is entitled to what information and the extent to which an adoption agency will have 
discretion in relation to the disclosure of information.  These regulations will enable an adopted 
person to access certain information about his or her adoption including information about his or 
her parentage.  The nature and sensitivity of the information and the age of the adopted person 
when seeking the information will be relevant factors in determining what right of access will be 
given and what conditions, if any, will apply in relation to the disclosure of information. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

38. The regulations will be subject to negative resolution procedure.  This is considered 
appropriate as they will relate to detailed administrative issues of a substantially uncontroversial 
nature.

Section 47 Post-adoption services 

39. Subsection (5) of this section provides for a power to add further types of service to the 
list of post-adoption services provided for in subsection (2) of this section, to modify those types 
of services so provided for, and to make further provision about post-adoption services. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure (where amendment to section 

47(2) made) or negative resolution procedure

40. This section sets out the categories of person who are eligible to receive post-adoption 
services and lists the services that will be made available.  The intention is that the Scottish 
Ministers should have the power to add to or modify that list of services, or to make further 
provision about post-adoption services. This power will provide the necessary flexibility to 
respond to any changes which may arise in the provision of such services or the need for other 
services of this type. 

41. Where regulations made under section 47(5) contain provision which amends subsection 
(2), they will be subject to affirmative resolution procedure as they will be amending the 
provisions of this Bill. Otherwise, any regulations will be subject to negative resolution 
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procedure. Given that such regulations would be uncontroversial and administrative in nature, it 
is considered that negative resolution procedure is appropriate.

Section 48 Assessment of needs 

42. Subsection (4) of this section contains a power for the Scottish Ministers to prescribe by 
regulations the matters to which a local authority must have regard when making an assessment 
of the needs of a person for post-adoption services and also the manner in which the assessment 
is to be carried out. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument  
Parliamentary procedure: Negative resolution procedure 

43. Where a person within any of the classes mentioned in section 47(4) makes a request, this 
section places a duty on local authorities to carry out an assessment of the needs of that person 
for post-adoption services and to decide whether such services should be provided. A local 
authority also has a discretion to carry out an assessment of needs and decide whether such 
services should be provided in respect of persons other than those listed in section 47(4) upon the 
request of that person.

44. The regulations will be subject to negative resolution procedure as it is considered that 
they are administrative in nature and that the parameters of the power are clearly set out in 
section 48(4). 

Section 55 Reassessment of needs for post-adoption services 

45. Subsection (6) of this section contains a power for the Scottish Ministers to prescribe by 
regulations the matters to which a local authority must have regard when making a reassessment 
of the needs of a person for post-adoption services and also the manner in which the 
reassessment is to be carried out. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument  
Parliamentary procedure: Negative resolution procedure 

46. This section applies where a care plan is in force and a “relevant member” within the 
meaning of section 53 has required the local authority to make a reassessment of the need for 
post-adoption services. Having regard to the results of the reassessment, the local authority will 
then decide whether there is a need for the provision of post-adoption services. 

47. The regulations will be subject to negative resolution procedure as it is considered that 
they are administrative in nature and that the parameters of the power are clearly set out in 
section 55(6). 
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Section 58 Regulations about adoption services and care plans 

48. This section contains a power to make provision by way of regulations for or in 
connection with various prescribed aspects of the adoption service. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

49. This section contains a power to make regulations: 

(1) determining the circumstances in which local authority is responsible for the 
provision of post-adoption services and the making of an assessment of needs 
under section 48(1)(a), 

(2) determining when and under what circumstances a local authority’s duty to 
provide pre-adoption and post-adoption services ends, 

(3) specifying the circumstances in which a local authority can continue to provide 
post-adoption services once their duty to provide such services has come to an 
end,

(4) specifying the arrangements which may be made by a local authority when a 
person to whom it is supplying or has a duty or a discretion to supply an adoption 
service moves outwith the local authority’s area and the persons with whom such 
arrangements may be made,  

(5) assessing the needs for adoption services of someone who has moved or intends to 
move from one local authority area to another or to Scotland from outwith 
Scotland, and

(6) specifying the way in which reviews of care plans should be carried out. 

50. Rather than providing for all these matters in the Bill, a power to make regulations has 
been taken so that the Scottish Ministers can have the flexibility to prescribe specific 
requirements in relation to adoption services and to amend those requirements should the need 
arise in future. 

51. The regulations will be subject to negative resolution procedure. It is not envisaged that 
the substance of the regulations will be controversial and accordingly we consider that this will 
provide the appropriate level of parliamentary scrutiny. 

Section 64 Restriction on bringing children into the United Kingdom 

52. This section contains several powers to make regulations and applies where a person who 
is habitually resident in the United Kingdom brings a child who is habitually resident elsewhere 
into the United Kingdom for the purpose of adopting that child. It also applies where such a 
person brings into the United Kingdom a child whom he or she has adopted under an external 
adoption which has taken place within the previous twelve months. The section does not apply to 
children who are to be adopted under a Convention adoption order. 
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Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure other than in relation to the first 

exercise of the power under subsection (8), to which affirmative 
resolution procedure will apply. 

53. The power in subsection (5) permits any regulations made to require the person bringing 
the child into the United Kingdom to apply to an adoption agency for an assessment of that 
person’s suitability to adopt the child and to provide the agency with information which it may 
require. The power in subsection (6) allows provision to be made in respect of conditions which 
require to be met where this section applies. The power in subsection (7) allows regulations to be 
made which provide that any provision of Chapter 2 of the Bill may apply with modifications or 
not apply at all. The power in subsection (8) allows regulations to be made which provide that 
the provisions of this section will not apply in the circumstances provided for in that subsection. 

54. These powers to make regulations have been taken so that Scottish Ministers can make 
detailed provision as to the procedural requirements that must be met in order to bring a child 
into the United Kingdom in the circumstances in which this section applies.  This allows further 
procedure to be provided for and safeguards to be added as future issues may come to light with 
regard to the system of co-operation between countries and the abduction of, the sale of, or 
traffic in, children.  The regulations will also give the flexibility for the conditions not to apply, 
or to apply with modifications, if a relative, parent, step-parent or guardian is involved. 

55. The first exercise of the power will be subject to affirmative resolution procedure, and 
subsequent exercises of it will be subject to negative resolution procedure. It is considered this 
degree of parliamentary scrutiny is appropriate.  It mirrors the procedure applied to equivalent 
provisions of the Adoption and Children Act 2002 (section 86).  The regulations deal with 
matters of detail which is of a procedural nature and not otherwise appropriate for primary 
legislation.  It may be that negative procedure would be appropriate for all exercises of the power 
but it is noted that following comment by the Committee on Delegated Powers and Regulatory 
Reform in its 28th Report affirmative procedure was applied to the first exercise of the power 
under the 2002 Act.  It is considered that this is appropriate in order to enable a reasonable 
balance between parliamentary scrutiny and the making of regulations which concern detailed 
matters of procedure 

Section 65 Preliminary order where child to be adopted abroad 

56. This section contains a power in subsection (3) to make regulations prescribing 
requirements which must be met before an order under this section vesting parental 
responsibilities and parental rights in prospective adopters may be made. It also contains a power 
to make regulations providing for any provisions of the Bill which apply to adoption orders to 
apply to orders made under this section. 
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Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

57. This section allows a court to make an order vesting parental responsibilities and rights in 
prospective adopters in relation to a child where it is satisfied that the prospective adopters 
intend to adopt a child under the law of country or territory outwith the British Islands. Such an 
order may not be made if the prospective adopters would meet the requirements as to domicile or 
habitual residence provided for in this Bill in relation to an adoption order. A power to make 
subordinate legislation has been provided for in order to allow detailed provision to be made in 
respect of preconditions to be met and which of the provisions applying to adoption orders shall 
apply to orders made under this section. 

58. It is considered that the regulations would be not be controversial and accordingly 
negative resolution procedure is considered to be appropriate.

Section 66 Restriction on removal of children for adoption outside Great Britain 

59. This section contains a power to make regulations to provide for the restrictions on the 
removal of children for adoption outside Great Britain to apply with modifications, or not to 
apply at all, if the prospective adopters (or one of them) are parents, relatives or guardians of the 
child or the prospective adopter is a step-parent of the child. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure upon the first exercise of the 

power, and thereafter negative resolution procedure 

60. Section 66 makes it an offence to take or send  a ‘protected child’ (a British subject or a 
citizen of the Republic of Ireland) out of Great Britain to any place outwith the British Islands 
with a view to the adoption of the child, unless under the authority of an appropriate order. It is 
also an offence to make or take part in any arrangements for transferring the care and possession 
of a child to any person knowing that the other person intends to take or send the child out of 
Great Britain. 

61. The power to make regulations has been taken so that Scottish Ministers have the 
flexibility to recognise the special position of relatives, parents, step-parents and guardians with 
regard to intercountry adoption.  It allows for procedural requirements to be waived or altered if 
criteria to be specified in regulations are met. 

62. The first exercise of this power will be subject to affirmative resolution procedure, and 
subsequent exercises of it will be subject to negative resolution procedure. It is considered this 
degree of parliamentary scrutiny is appropriate.  It mirrors the procedure applied to equivalent 
provisions of the Adoption and Children Act 2002 (section 86).  The regulations are very limited 
in scope and deal with matters of detail not otherwise appropriate for primary legislation.  It may 
be therefore that negative procedure would be appropriate but it is noted that following comment 
by the Committee on Delegated Powers and Regulatory Reform in its 28th Report affirmative 
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procedure was applied to the first exercise of the power.  It is considered that this is appropriate 
in order to enable a reasonable balance between parliamentary scrutiny and the making of 
regulations which are limited in nature.   

Section 67 Regulations under section 64: offences 

63. This section makes it an offence for a person to bring, or cause another to bring, a child 
into the United Kingdom without having complied with the requirements of section 64(5) or 
meeting conditions under subsection (6) of that section before the child is brought into the 
United Kingdom or before such later time as may be prescribed by regulations.   

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

64. As the effect of such regulations will be very limited and uncontroversial in nature 
negative resolution procedure is considered to be appropriate. 

Section 68  Declaration of special restrictions on adoptions from abroad 

65. This section contains at subsection (3) a power to make an order that declares that special 
restrictions are to apply to a country with regard to intercountry adoption.  The order places a 
country on “the restricted list”. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

66. Section 70 defines “special restrictions” as the Scottish Ministers being restricted from 
taking any step that they might otherwise have taken in connection with furthering the bringing 
of a child into the United Kingdom.  Section 68 allows for special restrictions to apply to a 
country in connection with intercountry adoption, where Scottish Ministers have reason to 
believe that practices in a country outside the British Islands make it contrary to public policy to 
further the bringing of children who have been adopted or were the subject of adoption 
proceedings in that country into the United Kingdom.   

67. As the effect of such an order will be administrative in nature and affect the power of 
Scottish Ministers themselves to act in a certain way, negative resolution procedure is considered 
to be appropriate. 

Section 69  Review 

68. Subsection (2) of this section contains power to make an order that revokes an order 
under section 68 that placed a country on the restricted list with regard to intercountry adoption.
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Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

69. Section 69 places a duty on Scottish Ministers to keep the restricted list of countries 
under review.   This order allows a country to be removed from the list if there is no longer 
reason to believe that practices in that country make it contrary to public policy to further the 
bringing of children adopted in that country into the United Kingdom. 

70. It is considered appropriate that the procedure for revoking an order made under section 
68 should be the same as that for making the order in the first instance, hence negative resolution 
procedure is considered appropriate. 

Section 70  The special restrictions 

71. Subsection (3) of this section contains power to make regulations that specify the 
procedure to be followed and the matters to be taken into account by Scottish Ministers in 
determining whether to take steps that would further the bringing of a child into the United 
Kingdom despite the existence of special restrictions in relation to a restricted country. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

72. Section 70 defines special restrictions as mentioned above. 

73. The power to make regulations has been taken so that Scottish Ministers have the 
flexibility to allow children to be brought into the United Kingdom in connection with adoption, 
from a restricted country under specified exceptional circumstances.  This flexibility is required 
as it allows recognition of the unique circumstances that may emerge with regard to individual 
cases where each case should be considered on its own merits.   

74. Negative resolution procedure is considered appropriate due to the detailed and 
administrative nature of the regulations.  

Section 71  Imposition of extra conditions in certain cases 

75. Subsection (1) provides power to make regulations that specify in the restricted list, for 
any particular restricted country, an additional step that the United Kingdom takes in connection 
with the bringing in of a child from that country, by virtue of arrangements between the UK and 
that country and impose one or more conditions specified in the regulations which are to be met 
in respect of a child brought into the United Kingdom from that country.  If a person bringing a 
child into the UK in connection with adoption does not meet these conditions they will commit a 
criminal offence. 

153



This document relates to the Adoption and Children (Scotland) Bill (SP Bill 61) as introduced in 
the Scottish Parliament on 27 March 2006 

 14  

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

76. The power to make regulations has been taken so that Scottish Ministers can respond to 
the fact that co-operative agreements between the UK and restricted countries may alter over 
time, given that particular concerns may emerge or the country may attempt to put additional, 
more robust safeguards in place to facilitate being removed from the restricted list. 

77. As the regulations will be detailed and administrative in nature and will be 
uncontroversial negative resolution procedure is considered appropriate.

Section 73  Meaning of “overseas adoption” 

78. Subsection (1) contains power to make regulations that determine what is meant by an 
overseas adoption effected under the law of any country or territory outside the British Island, 
but which does not include a Convention adoption.  By subsection (2) power is given to 
prescribe the requirements that should be met by an adoption of any description in order for it to 
be considered an “overseas adoption” for the purposes of this Act.

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

79. The power to make regulations has been taken so that Scottish Ministers can alter the 
criteria to be met in order for an adoption from a particular country to be considered an “overseas 
adoption”, as the adoption processes within countries are reviewed and new issues may come to 
light.  Whether or not an adoption is considered to be an overseas adoption has relevance in the 
application of section 74 of the Bill. 

80. The regulations will by their nature be very limited in effect and generally 
uncontroversial as they engage the power of the Court of Session under section 74 rather than 
have any direct effect themselves.  As such negative resolution procedure is considered 
appropriate.

Section 75 Section 74: supplementary provision 

81. Subsection (1) enables Scottish Ministers to make regulations setting out procedural 
matters in relation to an application to the Court of Session for an order or a decision under 
section 74 regarding annulment etc of an overseas adoption. 
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Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

82. Regulations under this section will deal with matters of detail, be entirely procedural in 
nature and be uncontroversial.  Negative resolution procedure is therefore considered to be 
appropriate.

Section 77 Adoption allowances schemes 

83. Under this section local authorities are required to prepare adoption allowances schemes.  
The requirement is to be met within a period following the coming into force of the section as 
the Scottish Ministers may by order direct under subsection (1). 

Power conferred on:  Scottish Ministers 
Power exercisable:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

84. Local authorities currently have adoption allowance schemes in place and this provision 
restates section 51A of the 1978 Act.  The power to make an equivalent order under that section 
is subject to negative resolution procedure.  The order will be uncontroversial and it is 
considered that negative resolution procedure is appropriate. 

85. By virtue of subsection (3) Scottish Ministers are given power to make regulations in 
relation to adoption allowances scheme.  The decision as to eligibility for an allowance and the 
amount of the allowance will be for the local authority but the regulations will set the framework 
within which such decisions may be made.  The regulations may, in terms of subsection (4), 
make provision specifying the procedure to be followed by an authority in determining to whom 
an allowance should be paid, the circumstances in which such an allowance is payable and the 
factors to be taken into account in determining the amount of an allowance.  The regulations may 
also specify the procedure for review, variation and termination of allowances, the procedure to 
be followed for preparing, modifying or revoking a scheme and may specify the information 
about allowances that an authority is required to provide to prospective adopters. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

86. These provisions restate section 51A(2) of the 1978 Act.  The power to make equivalent 
regulations under that section is subject to negative resolution procedure.  The regulations will be 
uncontroversial and it is considered that negative resolution procedure is appropriate. 

Section 78 Disclosure of medical information about parents of child 

87. Section 78 enables Scottish Ministers to make regulations requiring the disclosure of 
medical information about the health of parents of a child who is to be, may be or has been 
adopted.  Such information is a key part of assessment of the suitability of a proposed adoption 
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placement.  An adoption panel considering what is in the best interests of the child is advised by 
a medical adviser who provides an assessment of relevant information about the child’s health 
and any medical conditions.  Information about the health of the natural parents of the child will 
inform any assessment of the child’s health and medical condition and thereby enable all 
relevant information to be taken into account in the best interests of the child.

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

88. Subsection (1) provides the power for Scottish Ministers to make regulations in relation 
to the disclosure of the necessary information.  Subsection (3) enables such regulations to state to 
what extent any such information may be disclosed to the child concerned or to adoptive parents 
or potential adoptive parents.  Subsection (4) sets out further details in relation to the regulations 
specifying to whom information may be disclosed, the circumstances in which information may 
be disclosed, the type of information that may be disclosed, when consent to disclosure shall not 
be required and the manner in which the information may be processed by a person to whom the 
information is disclosed. 

89. The regulations will be very detailed in nature and will be limited in effect as provided 
for by subsection (2) and by the requirements of Article 8 of the European Convention on 
Human Rights.  The particular type of information to be disclosed and the persons to whom 
disclosure may be required will be limited to such extent as is necessary to enable an assessment 
of the suitability of a placement to be made in the best interests of the child and the care of the 
child thereafter. 

90. The limited effect and detailed nature of the regulations, together with the safeguards 
imposed by the section itself, is such that negative resolution procedure is considered to be 
appropriate.

Section 97 Permanence orders: rules of procedure 

91. This section provides for rules of court to be made in respect of the court procedure for 
permanence orders, in particular in relation to applications for orders, variation or revocation of 
orders and applications for leave to apply for variation or revocation.  Such rules will be subject 
to the normal procedure for the making of court rules and will be made by act of sederunt made 
under section 32 of the Sheriff Courts (Scotland) Act 1971 (for procedure in the Sheriff Court) or 
section 5 of the Court of Session Act (for procedure in the Court of Session). Rules made under 
these provisions will be made by way of statutory instrument, but will not be subject to any form 
of parliamentary procedure. 

Power conferred on:  Court of Session 
Power exercisable:  Rules made by Statutory Instrument 
Parliamentary procedure: None 

92. The Executive considers that these procedural matters should not be dealt with by way of 
primary legislation and indeed are not matters that the Scottish Ministers should regulate at all. 
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The power to prescribe procedure should therefore be delegated to the Court of Session, which 
currently has responsibility for all court rules. The Court of Session is best placed to amend and 
develop procedural rules as necessary. 

93. The rules to be made under this provision will be procedural. Just as there is no need for 
the Scottish Ministers to make them, there is no need for Parliament to approve or annul them. It 
is therefore appropriate that they should be made by act of sederunt and not be subject to any 
form of parliamentary procedure. 

Section 98 Notification of proposed application for order 

94. This section provides for notification to be given by a local authority to the father of the 
child, if that father does not have parental responsibilities and parental rights in respect of the 
child and has never had such responsibilities or rights, of certain information in relation to a 
proposed application for a permanence order or an application for an adoption order.  By virtue 
of subsections (2)(b) and (5)(b) the information to be given in relation to the processes for 
applying for an order is such information as may be prescribed by regulations made by Scottish 
Ministers.

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

95. The regulations will be subject to negative resolution procedure.  This is considered 
appropriate as the matters to be prescribed are uncontroversial and are procedural in nature. 

Section 99 Children subject to supervision requirements: duty to refer to Principal 
Reporter

96. This section requires the case of a child subject to supervision requirements to be referred 
to the Principal Reporter in circumstances set out in subsection (1).  The referral is to be made 
within a period of time determined in accordance with subsection (3).  That subsection contains 
power to make regulations that specify by reference to the occurrence of an event described in 
the regulations, the period of time during which a referral under this section is to be made. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

97. The power to make regulations has been taken so that Scottish Ministers have a degree of 
flexibility enabling them to set and alter the relevant period of time if operational issues arise 
that require some adjustment of the relevant period.  Negative resolution procedure is considered 
appropriate as the regulations will be limited in scope and uncontroversial in nature. 
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Section 101 Rules: appointment of curators ad litem and reporting officers 

98. This section requires rules of court to be made providing for the appointment of curators 
ad litem and reporting officers for children in respect of whom applications are made for an 
adoption order, permanence order or order under section 65 of the Bill.  The rules will prescribe 
the cases in which such persons are to be appointed for the child and make provision in respect 
of the appointment itself.   

Power conferred on:  Court of Session 
Power exercisable:  Rules made by Statutory Instrument 
Parliamentary procedure: None 

99. Such rules will be subject to the normal procedure for the making of court rules and will 
be made by act of sederunt under section 32 of the Sheriff Courts (Scotland) Act 1971 (for 
procedure in the Sheriff Court) or section 5 of the Court of Session Act (for procedure in the 
Court of Session). Rules made under these provisions will be made by way of statutory 
instrument, but will not be subject to any form of parliamentary procedure. 

100. The Executive considers that these procedural matters should not be dealt with by way of 
primary legislation and indeed are not matters that the Scottish Ministers should regulate at all. 
The power to prescribe procedure should therefore be delegated to the Court of Session, which 
currently has responsibility for all court rules. The Court of Session is best placed to amend and 
develop procedural rules as necessary. 

101. The rules to be made under this provision will be procedural. Just as there is no need for 
the Scottish Ministers to make them, there is no need for Parliament to approve or annul them. It 
is therefore appropriate that they should be made by act of sederunt and not be subject to any 
form of parliamentary procedure. 

Section 103 Regulations about fostering allowances 

102. Subsection (1) of this section provides for Scottish Ministers to make regulations for the 
payment of fostering allowances by a local authority.  The regulations will be able to specify 
persons to whom payment may be made, circumstances in which payment may be made and will 
enable flexibility for rates of payment to be specified or recommended. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

103. The regulations will be of a detailed administrative nature and will be uncontroversial.  
Negative resolution procedure is therefore considered to be appropriate. 
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Section 104 Evidence of consent 

104. Subsection (1) provides that a document evidencing any consent required by the Bill is 
sufficient evidence of the signature of the person bearing to sign it if it is witnessed in 
accordance with rules of court. 

Power conferred on:  Court of Session 
Power exercisable:  Rules made by Statutory Instrument 
Parliamentary procedure: None 

105. The Executive considers that these procedural matters should not be dealt with by way of 
primary legislation and indeed are not matters that the Scottish Ministers should regulate at all. 
The power to prescribe procedure should therefore be delegated to the Court of Session, which 
currently has responsibility for all court rules. The Court of Session is best placed to amend and 
develop procedural rules as necessary. 

106. The rules to be made under this provision will be procedural. Just as there is no need for 
the Scottish Ministers to make them, there is no need for Parliament to approve or annul them. It 
is therefore appropriate that they should be made by act of sederunt and not be subject to any 
form of parliamentary procedure. 

Section 106 Rules of Procedure 

107. Subsection (1) of this section provides for rules of court to make provision dealing 
generally with all matters of procedure.  Subsections (2) to (6) require rules to provide for certain 
information to be given to specified persons in relation to specified types of application. 

Power conferred on:  Court of Session 
Power exercisable:  Rules made by Statutory Instrument 
Parliamentary procedure: None 

108. Such rules will be subject to the normal procedure for the making of court rules and will 
be made by act of sederunt under section 32 of the Sheriff Courts (Scotland) Act 1971 (for 
procedure in the Sheriff Court) or section 5 of the Court of Session Act (for procedure in the 
Court of Session). Rules made under these provisions will be made by way of statutory 
instrument, but will not be subject to any form of parliamentary procedure. 

109. The Executive considers that these procedural matters should not be dealt with by way of 
primary legislation and indeed are not matters that the Scottish Ministers should regulate at all. 
The power to prescribe procedure should therefore be delegated to the Court of Session, which 
currently has responsibility for all court rules. The Court of Session is best placed to amend and 
develop procedural rules as necessary. 

110. The rules to be made under this provision will be procedural. Just as there is no need for 
the Scottish Ministers to make them, there is no need for Parliament to approve or annul them. It 
is therefore appropriate that they should be made by act of sederunt and not be subject to any 
form of parliamentary procedure. 
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Section 108 Ancillary provision 

111. This section enables Scottish Minister to make orders making ancillary provision, namely 
such incidental, supplementary, consequential, transitory, transitional or saving provision as they 
consider necessary for the purposes of or in consequence of provision made by the Bill.  
Subsection 92) provides that such an order may modify any enactment. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure unless modifying an Act or an 

Act of the Scottish Parliament in which case affirmative 
resolution procedure. 

112. This provision is considered to be necessary to allow flexibility if further changes are 
fond to be necessary as a result of the provisions in the Bill.  Whilst some modifications have 
been identified in preparation for the Bill it may be that there are others which will be required.  
The provisions of the Bill provide for revocation of the majority of the 1978 Act and the 
revocation of some provisions of the Children (Scotland) Act 1995 and the Adoption and 
Children Act 2002.  The power, whilst potentially wide is limited in that it can only be used if 
the Scottish Ministers consider it necessary for the purpose of, or in consequence of, the 
provisions of the Bill. 

113. Where any such order amends primary legislation it will be subject to affirmative 
resolution procedure.  Otherwise it will be subject to negative resolution procedure.  It is 
considered that this provides the appropriate level of parliamentary scrutiny for the powers 
conferred.

Section 113 Short title and commencement 

114. Subsection (2) of this section provides for the provisions of the Bill, save for section 113 
itself and sections 108 and 109, to come into force on such days as the Scottish Ministers may be 
order appoint. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Order made by Statutory Instrument 
Parliamentary procedure: No procedure 

115. As is the usual practice commencement orders under this provision will not be subject to 
parliamentary procedure. 

SCHEDULE 1 REGISTRATION OF ADOPTIONS 

116. Paragraph 1 of schedule 1 provides for every adoption order to contain a direction to the 
Registrar General to make an entry in the Adopted Children Register.  The entry is to be in the 
form prescribed by regulations made by the Registrar General with the approval of Scottish 
Ministers.
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Power conferred on:  Registrar General  
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: no procedure (but approval by Scottish Ministers required) 

117. The regulations will concern how entries are to be made in the Adopted Children Register 
and, as such, are purely administrative in nature and will govern the internal operations of the 
Registrar General.  It is not considered that any form of parliamentary procedure is necessary or 
appropriate in relation to such matters. 

118. Paragraph 6 of schedule 1 relates to registration of adoptions made under a “registrable 
foreign adoption”, which is defined to mean an adoption which satisfies prescribed requirements 
and is either made by virtue of a Convention adoption or an overseas adoption. 

119. This paragraph contains a power which allows the Registrar General to prescribe the 
following matters by way of regulations: paragraph 6(3) provides that an application under this 
paragraph must be made in the prescribed manner by a prescribed person and must contain the 
prescribed particulars, and paragraph 6(4) provides that any entry in the Adopted Children 
Register must be made in the prescribed form. Any such regulations are to be made with the 
approval of the Scottish Ministers 

Power conferred on:  Registrar General  
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: no procedure (but approval by Scottish Ministers required) 

120. Such regulations will relate to administrative matters concerning applications under 
paragraph 6 and again it is not considered that any form of parliamentary procedure is necessary 
or appropriate in relation to such matters. 

121. Paragraph 7(4) of schedule 1 allows the Registrar General to prescribe by regulations the 
manner in which any amendment to an adoption order or revocation of a direction which has 
been effected under paragraphs 7(1) to (3) of this schedule must be communicated to the 
Registrar General. Any such regulations are to be made with the approval of the Scottish 
Ministers.

Power conferred on:  Registrar General  
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: no procedure (but approval by Scottish Ministers required) 

122. The regulations will relate to matters which are purely administrative and internal to the 
operation of the Registrar General and once again it is not considered that any form of 
parliamentary procedure is necessary or appropriate in relation to such matters. 
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SCHEDULE 2- MINOR AND CONSEQUENTIAL AMENDMENTS 

The Children (Scotland) Act 1995 (c.36) 

123. Paragraph 1(4)(b) of schedule 2 provides for the amendment of the Children (Scotland) 
Act 1995 by the insertion of a new subsection (4A) in section 73 of that Act. This provides 
Scottish Ministers with power to make regulations that specify the period of time during which a 
child who is subject to a supervision requirement should be referred to the Principal Reporter, 
when it is decided by the local authority that the best interests of the child would be served by 
their referral for a parental responsibilities order, freeing order or placement for adoption. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

124. The power to make regulations has been taken so that Scottish Ministers have a degree of 
flexibility enabling them to set and alter the relevant period of time if operational issues arise 
that require some adjustment of the relevant period.  Negative resolution procedure is considered 
appropriate as the regulations will be limited in scope and uncontroversial in nature. 

125. Paragraph 1(4)(f) of schedule 2 provides for the amendment of the Children (Scotland) 
Act 1995 by the insertion of a new subsection (13A) in section 73 of that Act.  This provides 
Scottish Ministers with power to make regulations that prescribe the form of report to be made 
by a local authority for the purpose of giving advice to the Principal Reporter as to the proposed 
application for a permanence order in relation to a child who is subject to a supervision 
requirement. 

Power conferred on:  Scottish Ministers 
Power exercisable:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

126. The power to prescribe the form of report has been taken so that Scottish Ministers have 
the power to respond to a need to ensure consistency and relevance of reports should operational 
issues arise that require such prescription.  Negative resolution procedure is considered 
appropriate as the regulations will be limited in scope and uncontroversial in nature. 
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ED/S2/06/R8 

Education Committee 

8th Report, 2006 (Session 2) 

Stage 1 Report on the Adoption and Children (Scotland) Bill 

The Committee reports to the Parliament as follows— 

1. The Adoption and Children (Scotland) Bill was introduced to the Parliament 
on 27 March 2006. The Education Committee was designated as the lead 
Committee at stage 1. This report presents the views of the Committee on the 
general principles of the Bill as required under Rules 9.6.1, 9.6.2 and 9.6.3 of the 
Parliament’s Standing Orders. 

ADOPTION

2. Adoption is defined as: “A legal process whereby the legal relationship 
between a child and his/her natural parents is severed and a new legal 
relationship between the child and his/her adoptive parents is created”1.

3. There are two main types of adoption: (i) relative adoptions, where the child 
is adopted by a relative and (ii) agency adoptions, where an agency (either a 
voluntary organisation or part of a local authority) places a child who is presently 
being looked after by a local authority for adoption with genetically unrelated 
adults. The legal process to effect both types is virtually identical, though policy 
considerations tend to be driven by the needs of the looked after group of children. 

4. The stereotypical view of adoption as involving a single mother relinquishing 
her baby is outdated. Children are now, generally speaking, much older at the time 
of adoption. In 1962, 69% of adopted children were under two when they were 
adopted. In 2004, only 18% of children were under two years old at the time of 
adoption2. Adopted children are also now more likely, for at least for some part of 
their lives, to have been looked after by a local authority and to have had some 
experience living with the effects of parental drug and/or alcohol misuse. 

                                           
1Mays R., Smith V. and Strachan, V. (1999) Social Work Law in Scotland. Edinburgh: Sweet & 
Maxwell Ltd 
2 http://www.gro-scotland.gov.uk/statistics/library/vital-events/vital-events-reference-tables-
2004/section-9-adoptions.html 
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5. The Committee is acutely aware that outcomes for looked after children 
in terms of their education, their health and the likelihood of involvement 
with the criminal justice system are significantly worse than for other 
children. The Committee notes that the Bill is one component of a wider 
policy agenda that is addressing the needs of the significant numbers of 
children who are currently looked after. The Committee recognises adoption 
into an appropriate and caring family environment as an important route for 
improving the life chances of some looked after children. 

6. This change in the characteristics of children being adopted means that the 
adoption system is now much more open, increasing likelihood of contact between 
adopted children and their birth families. The Committee is aware of the need to 
ensure that the legislation balances the interests of children, adoptive 
parents and birth families but notes that the overriding consideration must 
be the best interests of the child as indicated in section 9 of the Bill. 

7. The total annual number of adoptions in Scotland has fallen since 1945 (see 
figure below3). Most of the decline since the mid-1990s is attributable to a 
decrease in the number of step-parent adoptions. Adoptions by non-relatives have 
remained fairly stable over this period. 
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8. The Committee is aware of other ongoing policy developments that relate to 
the provisions of the Bill. Scottish Ministers have indicated that they intend to 
publish a National Fostering Strategy and a review of educational outcomes for 
looked after children after the summer 2006 recess (see letters in Annexe E). 

9. The Committee notes that a clearer overview of the content of the 
National Fostering Strategy would have been helpful in its consideration of 

                                           
3Data from the General Register Office for Scotland. See http://www.gro-
scotland.gov.uk/statistics/library/vital-events/vital-events-reference-tables-2004/section-9-
adoptions.html 
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the Bill and urges the Scottish Executive to ensure that its review of the 
educational outcomes for looked after children is published before the Stage 
1 debate on the Bill. 

THE ADOPTION AND CHILDREN (SCOTLAND) BILL 

10. The Bill’s provisions are based on the recommendations of a two phase 
review process conducted by the Adoption Policy Review Group4 between 2001 
and 2005. The Scottish Executive established the Group to examine the changing 
context for adoption, as discussed in the section above, and to make 
recommendations for revisions to adoption practice and law. Many, but not all, of 
its recommendations are reflected in the Bill and are addressed throughout the 
body of this report. 

11. The objective of the Adoption and Children (Scotland) Bill is “to improve, 
modernise and extend adoption in Scotland and to provide greater stability for 
children who cannot live with their original families”5.

12. The existing legislative framework governing adoption is largely provided by 
the Adoption (Scotland) Act 1978 and its subsequent amendment by the Children 
(Scotland) Act 1995.

13. The Scottish Executive has chosen to introduce the Adoption and Children 
(Scotland) Bill as a single integrated piece of legislation rather than amending the 
existing statute. This will mean that there is a single legislative point of 
reference for everyone involved in adoption. The Committee welcomes this 
approach.

14. The Adoption and Children (Scotland) Bill replicates large portions of the 
existing legislation, but also introduces a number of new provisions which are 
summarised in the following section. 

Changes to the existing law  

15. The most important changes to the existing provisions are summarised 
below.

New duties on local authorities 
16. Sections 2-4 and 6-8 introduce new duties on local authorities to create and 
review their plans for the provision of adoption services, to extend pre-adoption 
services and to undertake assessment of the needs of a person for adoption 
support services. 

17. Sections 39 and 40 allow Scottish Ministers to make regulations to impose 
duties regarding the retention and disclosure of information held in connection with 
adoptions. 

                                           
4The Group was chaired by Sheriff Principal Graham Cox and its reports are available at 
http://www.scotland.gov.uk/Publications/2005/06/27140607/06107 
5 Adoption and Children (Scotland) Bill Policy Memorandum, SP Bill 61-PM, paragraph 2. 
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18. Sections 47-58 impose new duties on local authorities to extend post-
adoption services to those involved in the adoption process (children, adoptive 
parents and birth families). 

Matters to be taken into account 
19. Section 9 extends the existing list of factors that courts and adoption 
agencies need to take into account in considering the best interests of a child to 
include “the likely effect on the child, throughout the child’s life, of being an 
adopted person”. There are legal consequences of being an adopted person in 
addition to the possible social and emotional effects. The legal consequences of 
adoption that remain into adulthood are: (i) succession rights, (ii) forbidden 
degrees of marriage and civil partnership, (iii) certain financial obligations and (iv) 
nationality acquired through adoption. 

Adoption by unmarried couples 
Section 31 enables joint adoption by civil partners or couples who are not married 
or civil partners but who are living together “in an enduring family relationship”.  

20. The current legislative framework allows joint adoption by married couples 
but not by civil partners or unmarried couples. However, the existing legislative 
framework does allow adoption by one member of a civil partnership or by one 
member of a couple living together. In this situation, one partner may adopt a child 
while the other may seek a residence order under the Children (Scotland) Act 
1995 but only the adoptive partner will have legal rights and responsibilities as the 
child’s parent. 

Dispensing with parental consent 
21. Section 33 contains provisions which allow an adoption order to be made 
without a parent or guardian’s consent if the welfare of the child requires the 
consent to be dispensed with. These grounds for dispensation are substantially 
simpler than the existing grounds in the Adoption (Scotland) Act 1978. 

International adoptions 
22. Section 68 enables Scottish Ministers to specify countries from which 
adoptions will not be recognised. Scottish Ministers will, however, be required to 
explain the rationale for specifying particular countries. 

Disclosure of medical records 
23. Section 78 allows Scottish Ministers to make regulations regarding the 
disclosure of information about the medical history of an adopted child’s birth 
family.

Permanence orders 
24. Sections 84-97 introduce permanence orders to replace the existing freeing 
orders and parental responsibility orders. The two existing orders have the effect 
of making local authorities the parent/guardian of a child and neither guarantees a 
family or adoptive placement. Permanence orders will similarly transfer 
responsibility from the birth parents to the local authority and may have conditions 
attached which can be tailored according to the needs of an individual child but will 
not necessarily lead to adoption. Section 96 prevents section 11 orders (see 
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below) being made while a permanence order is in force in order to ensure that all 
matters relating to a child’s upbringing are handled within the same process. 

Contact orders 
25. Section 100 allows a birth parent to seek a contact order under section 11 of 
the Children (Scotland) Act 1995. Currently, birth parents are prevented from 
seeking a contact order.   

STAGE 1 PROCESS 

26. The Bill was referred to the Education Committee by the Parliamentary 
Bureau on 28 March 2006. The Committee appointed Professor Kenneth Norrie of 
the University of Strathclyde as an adviser. The Committee agreed its approach to 
Stage 1 consideration at its meeting on 29 March 2006 and issued a call for 
written evidence on the general principles of the Bill on 3 April 2006. In total, 50 
submissions of written evidence were received: 17 from organisations who 
subsequently gave oral evidence to the Committee, 27 from other organisations6

and six from individuals7. All written and supplementary evidence received is 
available on the Parliament’s website8.

27. The Committee took oral evidence over five meetings from ten panels of 
witnesses. Those are listed in Annexe A. The Committee thanks all those who 
submitted written evidence to it or gave oral evidence.

28. On 3 May 2006, members of the Committee met three separate groups of 
adopted children, adoptive parents and birth parents to discuss their experiences 
of the adoption process. These groups were facilitated by the Scottish Adoption 
Association, Birthlink and Barnado’s Scotland. The Committee thanks all the 
participants in the groups and the three organisations for arranging the 
meetings which provided the Committee with valuable insights into the 
practical and emotional issues surrounding adoption. 

                                           
6Organisations submitting written evidence: Aberdeen City Council, Aberdeenshire Council, 
Adoption UK*, Angus Council, Association of Directors of Education Scotland, Association of 
Directors of Social Work, Barnado's Scotland*, Birthlink*, Bishops' Conference of Scotland,* British 
Association for Adoption and Fostering Scotland*, British Medical Association Scotland, Care for 
Scotland*, Children 1st*, Children In Scotland*, Church of Scotland*, City of Edinburgh Council*, 
COSLA, Dundee City Council, East Ayrshire Council, Equal Opportunities Commission, Faculty of 
Advocates*, Foster Care Associates Scotland*, Fostering Network Scotland*, General Medical 
Council, General Register Office for Scotland, Glasgow City Council*, Inverclyde Council, Law 
Society of Scotland, LGBT Youth Scotland/Stonewall Scotland/Equality Network/Gay Dads 
Scotland/Lesbian Mothers Scotland*, NCH Scotland, New Fossils Group, North Lanarkshire 
Council, Parents For Consultation, Renfrewshire Council, Royal College of Paediatrics and Child 
Health (Scotland), Scotland’s Commissioner for Children and Young People, Scottish Adoption 
Association, Scottish Borders Council, Scottish Children's Reporters Administration, Scottish 
Council of Jewish Communities, Scottish Episcopal Church, Scottish Legal Aid Board, South 
Lanarkshire Council, St Andrew’s Children Society*, St Margaret’s Children and Family Care 
Society* and UNISON. (*Written submissions in support of oral evidence (see also Annexe A)). 
7Individuals submitting written evidence: Anne Black, Donald Fleming, John Hallett, Hilda Jones, 
Cameron McLarty and Janys Scott. 
8http://www.scottish.parliament.uk/business/committees/education/inquiries/adopt/ed06-
adoptionbill-evid.htm 
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Drafting Suggestions

29. A large number of written submissions and supplementary evidence supplied 
following oral evidence made suggestions regarding the drafting of the Bill. These 
suggestions are collated in Annexe B. Although not strictly relevant to 
consideration of the general principles of the Bill, the Committee asks the 
Scottish Executive to respond to these suggestions in writing prior to the 
Stage 1 debate. 

Key themes 

30. In general, there was overwhelming support for the Bill’s intention of 
modernising and strengthening the legal framework for adoption. A number of key 
themes emerged from the evidence which the Committee would like to comment 
on and these are outlined below. The main body of the report is structured around 
these key themes.

Theme Sections of the Bill Report reference 

Adoption support services Sections 1-8 paragraphs 31 to 42 

Adoption by unmarried couples Section 31 paragraphs 43 to 54 

Dispensing with parental 
consent

Section 33 paragraphs 55 to 56 

Access to medical records Section 78 paragraphs 57 to 60 

Permanence orders Sections 84-97 paragraphs 61 to 69 

Contact orders Section 100 paragraphs 70 to 73 

Fostering Section 103 paragraphs 74 to 85 

Information regarding adopted 
children

- paragraphs 86 to 87 

Step-parent agreements - paragraphs 88 to 90 

Kinship care - paragraphs 91 to 94 

KEY THEMES 

Adoption support services 

31. As noted in paragraph 28 above, members of the Committee met a number 
of people who had been involved in the adoption process in a series of focus 
groups, and were struck by their need for continuing support before, during and 
long after the adoption process. 
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32. The British Association for Adoption and Fostering Scotland expressed 
concern over the Bill’s division of adoption services into pre-adoption services, 
adoption support services and post-adoption services9, as it viewed support 
services as part of a continuum rather than three discrete components. This view 
was echoed by Adoption UK who said: “The distinction that the bill makes between 
the provision of adoption support services and the provision of post-adoption 
support services could lead to some confusion”10.

33. The Committee believes that adoption support services should be seen 
holistically and invites the Scottish Executive to explain why it needs to 
distinguish pre-adoption, adoption support and post-adoption services. 

34. Section 52 of the Bill places a limit of three years on the provision of post 
adoption services. Birthlink expressed concern over: “…the suggestion … that the 
services that might be available will be available at the time of adoption, in the 
period leading up to adoption and possibly just after adoption but not a couple of 
years, or indeed 50 years, down the line”11.

35. The secrecy, and on occasion, stigma that has been associated with 
adoption historically, has led to many adopted individuals seeking support long 
into adulthood. Their needs can be triggered by events such as marriage or the 
death of a relative some tens of years after their own adoption as children. More 
recently, the often challenging circumstances experienced by adopted children in 
their early years has meant a range of increasingly complex needs as these young 
people grow into adulthood. 

36. The Committee’s discussions with birth families and adopted children and the 
evidence that it has received have convinced it of the need for post-adoption 
services for some people affected by adoption long after three years. The
Committee therefore asks the Scottish Executive to explain why it has 
placed a limit of three years on the provision of post-adoption services. 

37. The Bill’s Policy Memorandum states: “The current range of support services 
is considered insufficient and ineffective. Separate research undertaken 
independently by the Scottish Executive and Scottish Adoption Association shows 
that many people involved in adoption either do not receive adoption support or 
receive inadequate and inconsistent support”12.

38. The British Association for Adoption and Fostering suggested that: “Poor 
awareness of services and a lack of consistency between local authorities mean 
that many people who are entitled to it do not receive support”13. Birthlink supports 
this view suggesting that: “The services that someone is offered very much 
depend on where they live and which local authority they approach. For instance, 
of two local authorities in rural areas up north, one may have a policy under which 

                                           
9 British Association for Adoption and Fostering Scotland, written submission in support of oral 
evidence. 
10 Perks, Official Report, Education Committee, 24 May 2006, column 3281. 
11 Clapton, Official Report, Education Committee, 24 May 2006, column 3283. 
12 Adoption and Children (Scotland) Bill Policy Memorandum, SP Bill 61-PM, paragraph 13. 
13 British Association for Adoption and Fostering Scotland, written submission in support of oral 
evidence. 
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the birth relative can access the service to try to trace the adopted adult and the 
other may have a policy under which the birth relative can only leave a letter on a 
file”14.

39. The Committee strongly believes that although it should be left to local 
authorities’ discretion as to how they deliver adoption support services, 
there must be minimum standards that everyone involved in the adoption 
process can expect, and encourages the Scottish Executive to issue 
guidance on this subject.

40. There are a large number of people in Scotland who are affected by 
adoption. Birthlink noted that: “Given the fact that there have been nearly 83,000 
adoptions in Scotland since the figures were first recorded, an enormous number 
of adopted adults exist who could be helped by services for adults in Scotland. We 
have done some complex maths and have worked out that, given that, for every 
adoption, there is at least one birth mother and one father—he is there at 
conception, at least—the number of adults who have been involved in adoptions 
remains around 250,000 folk”15.

41. The Committee notes that the creation of a duty on local authorities to 
provide adoption support services, the increasingly open nature of adoption, 
the ongoing need for support long after the end of the legal adoption 
process (see paragraph 35 above), the complex backgrounds of many 
adopted children and the need to ensure consistency of provision across 
Scotland will inevitably increase demand for adoption services in the future. 

42. Increased demand for adoption services inevitably raises the issue of cost. 
Dundee City Council, for example, stated that provision of post-adoption support 
services “…will lead to significantly increased costs to the agencies required to 
provide such services”16. Questions relating to the costs of implementing the Bill’s 
provisions as outlined in the Financial Memorandum are discussed in paragraphs 
98 to 110 . 

Adoption by unmarried couples 

43. The provisions of the Bill that generated most controversy are contained in 
section 31, which enables joint adoption by civil partners or couples who are not 
married or civil partners but who are living together “in an enduring family 
relationship”.  

44. The majority of the written evidence received supported the Bill’s proposals in 
this respect. Six respondents opposed the proposals. During the course of oral 
evidence sessions, the Committee asked all witnesses for their views on this 
aspect of the Bill. The dominant theme in the responses were that the child’s 
interests must be paramount and that the assessment process that is undergone 
by all prospective adopting parents must be rigorous. 

                                           
14 McDougall, Official Report, Education Committee, 24 May 2006, column 3282. 
15 Clapton, Official Report, Education Committee, 24 May 2006, column 3286. 
16 Dundee City Council, written submission. 
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45. There are strongly-held views that adoption by unmarried couples or couples 
in civil partnerships is not acceptable. This view was strongly articulated by CARE 
for Scotland who said marriage: “…is an integral part of creation and an integral 
part of the revelation of God's character and purpose. Ultimately, it is in the best 
interests of children for them to be brought up in the framework that God has 
created for us to live in”17. The Bishops’ Conference of Scotland, suggested that 
permitting unmarried couples to adopt would give undue legitimacy to unmarried 
relationships and should be resisted for that reason: “If we extend the bill's 
provisions to those who do not wish to see themselves in an enduring relationship 
and choose to opt out of being seen within that framework, even if they are 
cohabiting, we open up an infinite extension of possibilities”18. The Muslim 
Association of Britain supported this position and said: “As Muslims, we believe 
that the only way to bring up children is in a family. Any other way is not 
acceptable in the Islamic faith”19.

46. The Bishops’ Conference of Scotland drew the Committee’s attention to 
research about adoption by gay and lesbian couples summarised in Annexe B of 
the Adoption Policy Review Group’s report which quoted the comment that “… the 
studies do seem to indicate some differences in the behaviour and attitudes of 
children raised in families headed by gays and lesbians”20. The Committee notes 
that this reference is to a literature review conducted by Selman and Mason for the 
Adoption Policy Review Group21.

47. The Committee notes the conclusion of Erich et al22 which focuses on 
adoption by gay and lesbian people published after the Adoption Policy Review 
Group completed its work. It concluded, on the basis of outcomes for adopted 
children in 72 families, 47 headed by same-sex couples and 25 by mixed-sex 
couples, “…sexual orientation is not a viable criterion for determining the suitability 
of potential adoptive parents”. 

48. The Committee notes the very small volume of research that has been 
conducted in this area and the absence of any objective evidence that 
indicates that there should be a bar on eligibility to adopt.  

49. The Bishops’ Conference of Scotland noted that: “Only around 10% of 
placements are with single adopters and the majority of these are likely to be 
genuinely single. With adoptions at around 200 per year this leaves a tiny number 
of cases being used to justify a serious change in the perception of family 
composition”23.

50. In response to this point, the Minister for Education and Young People said: 
“If the outcome of the process is to secure in the course of every year half a 

                                           
17 Macdonald, Official Report Education Committee, 7 June 2006, column 3367. 
18 Fitzpatrick, Official Report Education Committee, 7 June 2006, column 3356. 
19 Beltagui, Official Report Education Committee, 7 June 2006, column 3358. 
20 Fitzpatrick, Official Report Education Committee, 7 June 2006, column 3354. 
21 Selman, P. and Mason, K. 2003. Review of research into Same-Sex Parenting. Annex B of 
Adoption: Better Choices for Children, Adoption Policy Review Group, Report of Phase II.
22 Erich, S. et al. 2005. A comparative analysis of adoptive family functioning with gay, lesbian and 
heterosexual parents and their children. Journal of GLBT Family Studies, 1, 43-60. 
23 Bishops’ Conference of Scotland, written submission in support of oral evidence. 
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dozen, a dozen, 20, 30, 40, 50 or 100 more adoption placements for young 
people, it will, unquestionably, have been worth while to pursue that policy 
objective”24.

51. The Committee shares the view of the witnesses who argued that the 
interests of the child are the most important. The Committee recognises that 
society continues to change, and although the family based on the married 
couple remains an important unit within society which should be supported, 
there are alternative loving family arrangements that can provide security 
and stability in the best interests of children. The Committee believes that 
allowing (i) civil partners, (ii) unmarried couples and (iii) same-sex couples 
who are not in civil partnerships to adopt jointly will increase the legal 
protection available to children and will fully recognise the contribution 
made by both partners in a couple. 

52. The Committee also believes that, extending the eligibility to apply to 
adopt to unmarried couples is unlikely to lead to massive increases in 
adoption applications but will improve the life chances of those children 
who are involved.  The Committee therefore believes that the Scottish 
Executive’s approach here should be supported by the Parliament provided 
that the same fair and rigorous assessment procedures are adhered to in all 
cases.

53. St Andrew’s Children Society suggested that the Adoption and Children Act 
2002: “…allows agencies of a faith-based nature to opt out of the requirement to 
provide adoption services for same-sex couples”25. There is, however, no such 
opt-out in the 2002 Act (for England and Wales), nor in the subordinate legislation, 
nor in the guidance issued under that Act.  The Committee understands that the 
UK government expressed the view that the 2002 Act would not require faith-
based agencies to provide services to same-sex or unmarried couples and it sees 
nothing in the Scottish bill that imposes a requirement on Scottish agencies.  
There are only two faith-based adoption agencies in Scotland and the Committee 
was reassured to hear both (St Margaret’s Children and Family Care Society and 
St Andrew’s Children Society) that they would be able to refer couples for whom 
they felt unable to provide services onto other local service providers. 

54. The Committee notes the Minister for Education and Young People’s view 
that: “…faith-based agencies have a continuing role to play in the administration of 
adoptions in the Catholic community”26. The Committee noted the assurances 
from the Minister that nothing in the Bill would require faith based agencies 
to operate in conflict with their faith and agreed that there was therefore no 
need for an opt-out clause in either primary or secondary legislation. 
However, the Committee believes that where an agency believes it is unable 
to provide a service to potential clients they should refer them on to other 
agencies.

                                           
24 Peacock, Official Report, Education Committee, 7 June 2006, column 3384. 
25 Small, Official Report, Education Committee, 31 May 2006, column 3327. 
26 Peacock, Official Report, Education Committee, 7 June 2006, column 3386. 
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Dispensing with parental consent 

55. Section 33 of the Bill allows an adoption order to be made without a parent or 
guardian’s consent if “the welfare of the child requires the consent to be dispensed 
with”27. The Faculty of Advocates noted that: “Difficulties might arise if the 
provision is not applied and interpreted consistently by the courts. That is always a 
concern when a piece of legislation is widely drafted”28. The Adoption Policy 
Review Group, without suggesting a form of words, had indicated its view that this 
ground (taken from the Adoption and Children Act 2002) was too broad and might 
be vulnerable to challenge in the European Court of Human Rights. The
Committee notes the Minister for Education and Young People’s assurance 
that the European Convention of Human Rights issue has been looked at 
and that it will be for the courts to interpret the grounds in such a way as 
ensures European Convention of Human Rights compliance, but seeks 
reassurance that the test for dispensing with parental consent will not be so 
broad as to lead to inconsistent interpretations.  

56. The Committee believes the wording as it stands may be excessively 
broad. The Committee welcomes the Minister for Education and Young 
People’s commitment to review the drafting of the provision while retaining 
the policy intention of ensuring the child’s best interests are paramount and 
suggests that one possible wording for section 33(2)(b) could be: “the 
parent or guardian is unlikely to be able to safeguard and promote the 
child’s health, development and welfare during the child’s childhood”.

Access to medical records 

57. Section 78 of the Bill gives Scottish Ministers powers to make regulations 
regarding the disclosure of information about the medical history of an adopted 
child’s birth family. 

58. A few written submissions made comments about these provisions. They 
were welcomed by Aberdeen City Council who believed them to be “…child 
focussed and necessary in a world where medical advances can helpfully be taken 
advantage of, when this information is available”29. The Scottish Council of Jewish 
Communities supported the sharing of information without consent of birth parents 
as “…this is of particular importance where there may be a particular genetic 
predisposition to certain conditions in particular communities (for example Tay-
Sachs disease in the Ashkenazi Jewish community)”30.

59. However, both the General Medical Council and the British Medical 
Association raised concerns about the need for confidentiality. The British Medical 
Association argued that the Bill’s provisions created an anomaly where: “… 
adopted children would have greater rights over those children who remain with 
their birth parents”31 and suggested that: “Any information that can be accessed 
and passed to children or their adoptive parents should be restricted to that which 
                                           
27 s.33(2)(b)(ii) 
28 Wise, Official Report, Education Committee, 17 May 2006, column 3251. 
29 Aberdeen City Council, written submission. 
30 Scottish Council of Jewish Communities, written submission. 
31 British Medical Association, written submission 
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can be shown to be relevant and for which there are consent or public interest 
justifications. Any difficulties that are perceived to exist at present, where access is 
denied, could be resolved, in part, by the development and dissemination of 
guidance for medical and other clinical professionals”32.

60. The Committee believes that there is a justification for adopted children 
to be able to gain access to information relating to their birth parents’ 
medical history where they may be relevant to health care decisions that 
require to be made. However, it supports the British Medical Association’s 
argument that regulations controlling the disclosure of medical information 
should be subject to the Parliament’s affirmative procedure. 

Permanence orders

61. As noted above in paragraph 24, the Bill introduces permanence orders to 
replace freeing orders and parental responsibility orders. In general, the principle 
of the permanence order was widely supported by the written evidence received 
as providing greater certainty, security and stability for children, as well as allowing 
for more flexibility than the current system contains, permitting orders to be 
tailored to the particular needs and circumstances of individual children. For 
example, Angus Council suggested that permanence orders “… will reduce the 
time taken to legally secure the future of children in need of permanent 
placements and create more flexibility with the legal framework for dealing with 
these children”33.

62. Sue Grant said: “Permanence orders are a positive development, particularly 
as they will enable children to know that various aspects that relate to their day-to-
day lives—in particular, contact—will be resolved in one process. At the moment, 
contact is often left to the side in freeing proceedings and has to be revisited at the 
adoption process, by which time parties can be polarised and the child is 
somewhere in the middle”34.

63. The British Association for Adoption and Fostering Scotland welcomed the 
introduction of permanence orders and noted that: “We cannot overestimate the 
impact on children of repeated changes and rehabilitation attempts and of living a 
provisional existence, not knowing where they will go next. None of us copes well 
with uncertainty and doubt”35.

64. The British Association for Adoption and Fostering Scotland sought clarity 
about whether a local authority has the final say on individual disputes once a 
permanence order has been made36.

65. Children 1st reported research which indicated a failure to involve children 
themselves in permanence planning and suggested that the Bill should be 
amended to ensure that children’s views (perhaps articulated through an 
advocate) should be included in the Bill. 
                                           
32 British Medical Association, written submission. 
33 Angus Council, written submission. 
34 Grant, Official Report, Education Committee, 17 May 2006 column 3237. 
35 Hudson, Official Report, Education Committee, 10 May 2006, column 3198. 
36 Plumtree, Official Report, Education Committee, 7 June 2006 column 3199. 
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66. Concerns were expressed about the lack of detail over how permanence 
orders and the Children’s Hearings system will interact. Despite the fact that both 
systems put the interests of children first, the two systems serve very different 
functions. The adoption system (of which permanence orders will form part) 
creates a permanent new family for a child within a legal framework of rights and 
responsibilities. The Children’s Hearing system addresses temporary problems 
than can be handled within the existing family and involves lay members of the 
community.

67. Both the Scottish Children’s Reporter Administration and the Law Society of 
Scotland commented that the Bill does not specify the grounds on which a 
permanence order should be sought. The Scottish Executive noted that: “Sections 
85(3) and 85(4) contain general requirements that the court should not make a 
permanence order unless it considers that it would be better for the child that the 
order be made. Subsection (4) refers to the fact that the need to safeguard and 
promote the welfare of the child is the paramount consideration” 37.

68. The Committee welcomes the introduction of permanence orders as a 
positive step forward in providing children with greater security and 
stability. The Committee also welcomes the Minister for Education and 
Young People’s commitment to address points made about the need for 
clarity about the interaction between the permanence orders (and the 
adoption system more generally) and the Children’s Hearing system, and 
stresses the need for guidance to be issued on the subject. The Committee 
believes that separate functions of the two systems needs to be maintained. 

69. The Committee is concerned that the grounds for making a permanence 
order are not sufficiently clear. One possible solution could be to amend to 
section 85(4) to read: “it is necessary in the interests of safeguarding or 
promoting of the child's health, development and welfare, that the order be 
made”. The Committee seeks the Minister’s views on this suggestion. 

Contact orders 

70. Section 100 allows a birth parent to seek a contact order under section 11 of 
the Children (Scotland) Act 1995 without court leave. South Lanarkshire Council, 
Renfrewshire Council and the Law Society of Scotland38 argued that leave of court 
should be sought before a section 11 order can be made. This view was supported 
by the British Association for Adoption and Fostering Scotland39 who noted that 
the drafting of the Bill ran counter in this respect to the recommendations of the 
Adoption Policy Review Group. 

71. However, the Faculty of Advocates noted that it had: “…concerns that a 
system of leave adds an additional tier of litigation that, at the moment, is almost 
unprecedented in Scots law and is unnecessary”40. Furthermore, it noted that 
section 100 (which relates to contact after an adoption order has been made) was 
“…not consistent with the provisions in sections 89 and 91, which require a party 
                                           
37 Willman, Official Report, Education Committee, 7 June 2006, column 3398. 
38 South Lanarkshire Council, Renfrewshire Council, Law Society of Scotland, written submissions. 
39 British Association for Adoption and Fostering, written submission in support of oral evidence. 
40 Wise, Official Report, Education Committee, 17 May 2006, column 3242. 
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to seek leave to apply post-permanence order”41 and argued that the legislation 
should, at the very least be consistent. Sue Grant suggested that she “…would 
prefer a provision that would require a birth parent to seek leave before seeking a 
section 11 order”42.

72. The Law Society of Scotland noted that: “The new provision is limited to 
contact” and asked: “Is it necessary to limit the scope for application ?”43

73. The Committee supports the intention of the Minister for Education and 
Young People to bring forward an amendment at Stage 2 to ensure that birth 
parents must seek leave of court before seeking a section 11 order as it 
believes such a requirement would act as a valuable sifting mechanism. It 
questions, however, whether with a system of leave in place it is necessary 
to restrict the scope of section 100 to contact orders, a limitation not 
envisaged by the Adoption Policy Review Group. 

Fostering

74. The British Association for Adoption and Fostering Scotland noted that: 
“…there is a considerable shortfall in the number of foster carers who are available 
throughout Scotland to meet the needs of children who need placement”44, and 
quoted work by The Fostering Network that estimated that £65 million would be 
required to “…provide a properly funded fostering service that fulfils all our 
aspirations”45.

75. The Association of Directors of Education Scotland noted that: 
“…recommendations from the Adoption Policy Review Group on fostering are 
likely to be agreed and introduced via regulations but as fostering is far more 
significant, complex and costly area of work than adoption and given the strong 
link between fostering and adoption, this appears to be a missed opportunity to 
introduce a comprehensive legislative and support framework for the care and 
welfare of children”46.

76. The Fostering Network Scotland stated that it: “…was surprised by the 
paucity of measures on fostering in the bill, which has 83 sections on adoption, 11 
sections on permanency and one section on fostering”47 (NB section 103 of the 
Bill gives Scottish Ministers powers to make regulations relating to fostering 
allowances). Foster Care Associates noted that: “Fostering is inevitably the 
Cinderella service in comparison with adoption and the fact that such issues will 
not be enshrined in primary legislation will add to that perception”48. An alternative 
view was expressed by the British Association for Adoption and Fostering 

                                           
41 Wise, Official Report, Education Committee, 17 May 2006, column 3242. 
42 Grant Official Report, Education Committee, 17 May 2006, column 3243. 
43 Law Society of Scotland, written submission. 
44 Hudson, Official Report, Education Committee 10 May 2006, column 3202. 
45 Hudson, Official Report, Education Committee 10 May 2006, column 3202. 
46 Association of Directors of Education Scotland, written submission. 
47 Ritchie, Official Report, Education Committee, 24 May 2006, column 3297. 
48 Hindmarsh, Official Report, Education Committee 24 May 2006, column 3299. 
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Scotland who noted that: “…there is probably not a lot wrong with the current 
legislation on fostering”49.

77. The importance of the relationship between fostering and adoption was 
emphasised by a foster carer, Lynne Isaacs: “If you legislate to allow us to do our 
job properly, we can prepare children so that their adoption has the chance of 
success”50. It is also important to note while many children in foster care will not 
go on to be adopted, some are adopted by their foster carers and this will have 
subsequent financial implications for their families as a result of the loss of 
fostering allowances. 

78. The Committee asked the Minister for Education and Young People about 
concerns over the absence of substantial provisions relating to fostering in the Bill, 
in particular in the light of the recommendations made by the Adoption Policy 
Review Group. The Minister responded that: “The law on fostering is pretty robust 
and provides for a series of regulations to be made and for guidance to be issued. 
We can pick up every one of the recommendations that we need and want to from 
the adoption policy review group through either regulation or guidance without 
creating primary legislation”51.

79. The Minister for Education and Young People noted the Scottish Executive’s 
development of a National Fostering Strategy (see paragraph 8 above) which is 
likely to be announced later in 200652.

80. The Committee looks forward to the announcement of the strategy but 
notes that a number of issues relating to fostering were raised in evidence 
(for example, the maximum number of children who can be placed in one 
family, the registration and training of foster carers and the age at which 
children can leave foster care) and asks the Scottish Executive to confirm 
whether these issues can or should be addressed through regulations and 
do not require primary legislation. 

81. When asked whether: “ …it is the policy intention to bring eligibility for 
fostering into line with what is proposed in the bill, for unmarried and same-sex 
couples”53, the Minister for Education and Young People said: “It is the intention 
that once Parliament has expressed its view on the Adoption and Children 
(Scotland) Bill, we will make the appropriate parallel changes through the 
regulatory mechanism”54. The Committee welcomes this commitment. 

82. The British Association for Adoption and Fostering Scotland welcomed the 
introduction of regulations relating to fostering allowances: “…in Scotland, there is 
considerable variation in the amount of money that each local authority pays its 
foster carers as an allowance for looking after children and the amount of money, 
if any, that is paid for the business of bringing up children. We hope that having 
and exercising the provision to set a minimum rate for allowances will avoid the 
                                           
49 Hudson, Official Report, Education Committee, 10 May 2006, column 3203. 
50 Isaacs, Official Report, Education Committee, 24 May 2006, column 3308. 
51 Peacock, Official Report, Education Committee, 7 June 2006 column 3400. 
52 Peacock, Official Report, Education Committee, 7 June 2006 column 3377. 
53 Smith, Official Report, Education Committee 7 June 2006, column 3401. 
54 Peacock, Official Report, Education Committee 7 June 2006, column 3401. 
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postcode lottery that results from local authorities doing what they want in their 
areas. That lottery creates a mixed economy, which is not helpful for children”55.

83. Related to this was the observation, based on research conducted for the 
Scottish Executive, by the Fostering Network Scotland that: “56 per cent of carers 
in Scotland found the issue of allowances anomalous because they were, in effect, 
subsidising the children in their care”56.

84. The Committee recognises the immense contribution played by foster 
carers across Scotland in supporting children in their care.  

85. The Committee recommends the introduction of a fairer system of 
national fostering allowances that reflects the true cost of a child’s 
upbringing. The Committee believes that the Scottish Executive should 
ensure that there is a national minimum level for fostering allowances. 

Information regarding adopted children

86. The Committee heard the views of birth parents who had no access to 
information about whether their child was alive or dead. The Committee also heard 
from adults who had been adopted and wished to retain control over such 
information.

87. The Committee believes that birth parents should have a right, if they 
wish, to be informed of the death of their adopted child and asks the 
Scottish Executive to consider an amendment to the Bill which would enable 
this. The Committee believes that all other information must remain under 
the control of the adopted person. 

Step-parent agreements 

88. Step-parent agreements enable step-parents to share parental rights and 
responsibilities with both existing parents. The British Association for Adoption and 
Fostering Scotland suggested that: “We should look to create the opportunity for 
step-parent agreements” because in order to optimise “…children's sense of 
belonging to a family, it is helpful not to cut people out” 57.

89. Step-parent agreements were considered during the passage of the Family 
Law (Scotland) Act 2006. The Justice 1 Committee’s Stage 1 report on the Family 
Law (Scotland) Bill58 noted that the Children (Scotland) Act 1995 provided a 
variety of mechanisms for step-parents to support the welfare, protection and 
development of their step-children similar to those which proponents of step-
parent agreements seek to achieve (see paragraph 169 of their report) and called 
on the Scottish Executive to take steps to publicise the existing provisions.

                                           
55 Hudson, Official Report, Education Committee 10 May 2006, column 3203. 
56 Ritchie, Official Report, Education Committee, 24 May 2006, column 3310. 
57 Hudson, Official Report, Education Committee, 10 May 2006, column 3207. 
58 Justice 1 Committee, Stage 1 Report on Family Law (Scotland) Bill, 7 July 2005. Available at: 
http://www.scottish.parliament.uk/business/committees/justice1/reports-05/j1r05-08-vol01-01.htm 
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90. The Committee notes the Minister for Education and Young People’s 
statement that: “As Parliament dealt with step-parent agreements during 
consideration of the Family Law (Scotland) Bill, we do not intend to reopen 
the matter in the current bill”59. However, the Committee supports the 
Justice 1 Committee’s recommendation that the Scottish Executive should 
“…take steps to publicise to step-parents those provisions which may be of 
direct relevance and benefit to them”60.

Kinship care 

91. Children 1st noted that the proportion of children in kinship care (care by the 
child’s extended family) is less in the United Kingdom than in other countries. In 
New Zealand, it is 75%, in the United States of America – 33%, in Sweden – 25% 
and in the United Kingdom – 12%61. Children 1st advocated the use of family 
group conferencing to explore whether the extended family can provide support for 
the child: “We are not saying that you must make that a requirement under the bill, 
but we would like the bill to say that there has to be evidence that the wider family 
has been considered. There has to be evidence that grandparents and siblings 
have been approached and that their circumstances have been established”62.

92. The Committee believes that family group conferencing may be one 
approach to ensuring greater involvement of the extended family and asks 
the Scottish Executive for its views on the approach. 

93. The Committee recognises that there may be complex and difficult 
questions to consider in relation to the possibility of a child being cared for 
by members of its extended family. Nevertheless, the Committee proposes 
that the Scottish Executive considers whether it should bring forward an 
amendment to specify that adoption agencies must demonstrate that they 
have considered whether the extended family can, with adequate support 
(including financial support), provide appropriate care for a child. This might 
conveniently be achieved by strengthening the existing section 9(5) of the 
Bill, which presently requires adoption agencies to consider alternatives to 
adoption.

94. The Committee notes the ongoing research work by Professor 
Jane Aldgate as part of the Scottish Executive’s review of the Educational 
Outcomes for Looked After Children and reiterates its wish that this 
important contextual work is published prior to the Stage 1 debate (see 
paragraph 8 above). 

SUBORDINATE LEGISLATION 

95. Rule 9.6.2 requires the Subordinate Legislation Committee to report to the 
lead Committee on the provisions conferring powers to make subordinate 
legislation. The Subordinate Legislation Committee’s report is included in Annexe 
C.
                                           
59 Peacock, Official Report, Education Committee, 10 May 2006, column 3401. 
60 Justice 1 Committee, Stage 1 Report on Family Law (Scotland) Bill, 7 July 2005, paragraph 171. 
61 Children 1st, written submission. 
62 Mellon, Official Report, Education Committee, 10 May 2006, column 3221. 

17

185



Education Committee, 8th Report, 2006 (Session 2) 

96. The Subordinate Legislation Committee’s report noted concerns over the 
powers contained in section 40 regarding the disclosure of information regarding 
adoption. The Subordinate Legislation Committee could not conclude whether 
negative procedure was appropriate for these powers. The Committee believes 
that, given the significance of access to personal information, the 
regulations should be subject to affirmative procedure. 

97. The Subordinate Legislation Committee noted that provisions giving powers 
to make regulations under sections 64 and 66 (Restriction on bringing children into 
the United Kingdom and Restriction on removal of children for adoption outside 
Great Britain respectively) are subject to affirmative procedure when first exercised 
and to negative procedure thereafter. The Committee does not believe this is 
justified and believes that regulations should be subject to affirmative 
procedure whenever exercised, as substantial alterations to subordinate 
legislation could be made. 

FINANCIAL MEMORANDUM

98. Rule 9.6.3 requires the lead Committee to take into account the views of the 
Finance Committee on the Bill’s Financial Memorandum. The Finance 
Committee’s report is included in Annexe D.  

99. The Financial Memorandum suggests that the cost of increasing the number 
of adoptions will be offset by a concomitant decrease on the number of children 
who would otherwise be fostered or in residential care. 

100. City of Edinburgh Council noted that: “The assumption of a reduction of 
children in residential care is highly dubious – these children are not being 
prevented from placement for adoption by lack of adopters and/or cumbersome 
legal procedures but because adoption is very rarely in their best interests…we 
find the suggestion that any costs will be saved in provision of residential care very 
unlikely”63.

101. The Finance Committee expressed concern that these savings were based 
on “anecdotal evidence” and noted that the scale of the savings were highly 
variable depending on the numbers of additional adoptions that occur in the future. 
It was: “extremely doubtful that the substantial savings anticipated in relation to the 
movement of children from foster care and residential care following adoption will 
be realised as it appears that demand for these services exceeds supply”64.

102. The Minister for Education and Young People wrote to the Committee 
following his appearance at the Committee on 7 May 2006 (see Annexe E). He 
indicated that the Financial Memorandum outlines the “…direct financial 
consequences of the Bill’s provisions as required by Standing Orders”. The 
Minister reiterated his belief that there would be savings derived directly from the 
effects of the Bill as it would lead to children being adopted. The Minister 

                                           
63 City of Edinburgh Council, written submission. 
64 Finance Committee report on Financial Memorandum, paragraph 29 (see Annexe D). 
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recognised, however, that there may be: “…other pressures extraneous to the Bill, 
that lead to any residential care vacancies being filled by other children”65.

103. The Finance Committee expressed its concern over the Scottish Executive’s 
progress in agreeing minimum levels for fostering allowances. The Fostering 
Network quoted research which indicated that “…2 out of 3 local authorities in 
England are now meeting our national minimum requirements by paying sums that 
reflect the true cost of caring for the looked-after child. At the same time it means 
that 8 out of 10 local authorities in Scotland are not”66.

104. The Fostering Network noted that “…although the Convention of Scottish 
Local Authorities historically issued a rate, which was about 60 per cent of our 
rate, and updated it according to the retail prices index every year, it refuses to do 
that now”67.

105. The Committee believes that there should be a national minimum 
fostering allowance and is concerned by the Finance Committee’s comment 
regarding the absence of a systematic process for negotiation and 
agreement of a national rate. The Committee encourages the Scottish 
Executive to reach agreement on a rate as soon as possible. 

106. The Finance Committee expressed doubt over the “cost neutral” statement in 
the Financial Memorandum regarding adoption support services. It also expressed 
concern over it, given evidence that adoption support services are currently 
underfunded.

107. The Minister for Education and Young People’s response notes that the Bill 
does not extend adoption support services as, under section 1 of the Adoption 
(Scotland) Act 1978, local authorities have a duty to provide “counselling and 
assistance … to children who have been adopted and to persons who have 
adopted a child”68 and “counselling for other persons if they have problems 
relating to adoption”69. As the number of adoptions increases the volume of 
support required will increase and the Financial Memorandum indicates that an 
additional £2.35 million per year will be required (this needs to be viewed in the 
context of current annual local authority expenditure on adoption support services 
of £7.1 million (2004-05)). 

108. The Committee supports the Finance Committee’s concern and 
believes that there is likely to be an even more significant increase in the 
demand for adoption support services in the long term due to the factors 
identified in paragraph 35 and asks the Scottish Executive to conduct a 
robust assessment of the likely long term demand for such services. 

                                           
65 Correspondence from Minister for Education and Young People, June 2006 (see Annexe E).  
66 The Fostering Network, written submission. 
67 Ritchie, Official Report, Education Committee, 24 May 2006, column 3314. 
68 Adoption (Scotland) Act 1978 s.1(2)(bb) 
69 Adoption (Scotland) Act 1978 s.1(2)(c) 
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109. The Finance Committee received representations from the Scottish Legal Aid 
Board that it had not been adequately consulted on the Bill and that the financial 
implications of its provisions had been “significantly understated”70.

110. The Committee notes that Scottish Executive officials have 
subsequently met the Scottish Legal Aid Board, but endorses the Finance 
Committee’s comments and urges the Scottish Executive, in the preparation 
of legislation, to ensure that all stakeholders are adequately consulted. 

CONSULTATION 

111. The Scottish Executive consulted on the recommendations of the 
Adoption Policy Review Group between 30 June 2005 and 31 October 2005. 
496 responses were received from a wide range of organisations and 
individuals.

112. The Committee notes that a draft Bill was not included in the 
consultation document but considers that the Scottish Executive has 
conducted sufficient consultation. 

CONCLUSION 

113. The Committee welcomes the introduction of the Bill as an important 
contribution to providing greater stability and security for children and 
recommends that the Parliament approves the general principles of the 
Adoption and Children (Scotland) Bill. 

                                           
70 Scottish Legal Aid Board, written submission to the Finance Committee. 
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WITNESSES GIVING ORAL EVIDENCE 

The minutes and Official Reports of these evidence sessions are provided in 
Annexe F. 

Meeting Witnesses Organisation

10 May Barbara Hudson, Lexy Plumtree British Association for Adoption 
and Fostering Scotland 

Eddie Follan 
Maggie Mellon 
Tam Baillie, Joan Atherton 

Children in Scotland
Children 1st 
Barnado’s Scotland 

17 May Morag Wise 
Sue Grant 
Kirstie MacLean
Margaret Anne McLean, Pat Howell 

Faculty of Advocates 
Family Law Association 
City of Edinburgh Council 
Glasgow City Council 

24 May Fiona Lettice, Beth Gibb, Hugo Perks 
Kate McDougall, Gary Clapton 
Bryan Ritchie, Anne Black, Lynne 
Isaacs
Marie Hindmarsh

Adoption UK 
Birthlink
The Fostering Network 
Scotland
Foster Care Associates 

31 May Michael Mesarowicz St Margaret’s Children and 
Family Care Society 

Stephen Small St Andrew’s Children Society 
Fergus McMillan, Nico Juetten 
Ewan Jeffrey 
Sue Robertson 
Rebekah Pratt 

LGBT Youth Scotland 
Gay Dads Scotland 
Lesbian Mothers Scotland 
Rainbow Families 

7 June Salah Beltagui Muslim Association of Britain 
Father Daniel Fitzpatrick Bishops’ Conference of 

Scotland
Debbie Wilkie Scottish Interfaith Council 
Gordon Macdonald CARE for Scotland 
Morag Mylne Church of Scotland
Peter Peacock MSP, Robert Brown 
MSP

Minister and Deputy Minister for 
Education and Young People 

Rachel Edgar, Peter Willman Scottish Executive 

21

189



Education Committee, 8th Report, 2006 (Session 2) – ANNEXE B 

SUMMARY OF PROPOSED DRAFTING AMENDMENTS 

As noted in paragraph 29 of the report, a large number of drafting amendments were 
proposed by respondents to the call for written evidence. These are summarised 
below by section. Copies of respondents’ full submissions are available on the 
Committee’s website71. In addition, the Committee’s adviser, Professor Kenneth Norrie 
has made comments. There are also more general comments that apply throughout 
the Bill and these have been collated in Part 2 of this Annexe. 

1. Comments on specific sections 

Section Comment Organisation
1(1)  It seems that what is intended is that a statutory duty is imposed 

upon local authorities to provide services. As drafted the section 
appears somewhat cumbersome if all that is intended to be enacted 
is that each local authority must provide an adoption service in its 
area.

Faculty of 
Advocates  

1(5) This refers to the new Section 2(11)(b) of the Regulation of Care 
(Scotland) Act 2001 which is going to be substituted on the coming 
into force of this Bill. Two suggestions:-  
a)There is confusion as to what is being defined because of the use 
of the word service in both the phrase “Adoption Service” and in 
describing a person other than a Local Authority namely a 
“Registered Adoption Service”. Suggest amending this definition 
Section to say that “Registered Adoption Service” means a person 
other than a Local Authority providing an Adoption Service as 
defined in Section 2 (11) (b) of the Regulation of Care (Scotland) 
Act 2001 (ASP8) and registered under Part 1 of that Act.  
b) Suggest that Section 1 (5) of the Bill should be cross-referenced 
with Section 4 which introduces the new definition mentioned 

above.

Law Society of 
Scotland

2(2) The Bill does not specify any period of time after which the Local 
Authority must review its plan for the provision of the Adoption 
Service. It is important that such plans should be reviewed on a 
regular basis taking into account developments in good/best 
practice. Although there is power granted in Section 2(7) to the 
Scottish Ministers to give directions to a Local Authority as to the 
carrying out of its functions under subsection 2, the Sub-Committee 
would suggest that rather than provide that each Local Authority 
must “from time to time” review the Adoption Service Plan, a duty 
should be imposed on each Local Authority to “regularly” review 
their Plan. The Local Authority should also take into account any 
guidance issued by the Scottish Ministers and advice issued by 
voluntary organisations or bodies not available to the Local 
Authority at the time the existing plan was prepared or reviewed.  

Law Society of 
Scotland

4 ‘Adoption Service’ is defined in Section 4 (definition as per 
Regulation of Care (Scotland) Act 2001). Seems to be used 
interchangeably with ‘Adoption Agency’ (undefined). 

Glasgow City 
Council

5(3) Why is it necessary for a Local Authority to apply for a Permanence 
Order before making arrangements for adoption (section 5(3))? This 
provision appears to replicate the ill-fated section 9(3A) of the 
present Act. That section has caused difficulty by forcing local 
authorities to bring proceedings no-one wants and which do not 
advance matters for the child. 

Law Society of 
Scotland

                                           
71 http://www.scottish.parliament.uk/business/committees/education/inquiries/adopt/ed06-
adoptionbill-evid.htm 
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6(1)  There should be clarification of the definition of Pre Adoption 
Services by inserting in line 2 after the word “are” the words 
“provided prior to the making of an Adoption Order and which are”.  

Law Society of 
Scotland

6(2)  It would be useful to clarify that Pre Adoption Services could include 
financial support for prospective adopters and children placed for 
adoption but given the mandatory nature of section 6(3) of the Bill, a 
separate subsection would probably require to be introduced to 
provide that the Local Authority should consider whether 
prospective adopters or children placed for adoption should receive 
Adoption Allowances prior to the making of an Adoption Order.  

Law Society of 
Scotland

6(3)  Although this provision appears mandatory, if the assistance sought 
does not fall within section 2(d) or 2(e) the Local Authority is only 
obliged to provide such Pre Adoption Services as the Local 
Authority in a particular case considers appropriate in the 
circumstances of that case. There is no provision for review of the 
Local Authority’s decision in relation to what may or may not be 
appropriate in the circumstances of a particular case. The Sub-
Committee suggests that such a decision should be subject to 
review.  

Law Society of 
Scotland

6(4)  Although there is a general power conferred on Scottish Ministers to 
make further provision about Pre Adoption Services by Regulations, 
it may also be appropriate to specify that the Scottish Ministers may 
by Regulations amend subsection (1) by adding further categories 
of persons to whom Pre Adoption Services must be provided.  

Law Society of 
Scotland

7(1) Does not appear to define ‘relevant person’ in the legislation 

There is no definition of a ‘relevant person’ except that it is a person 
other than one of those mentioned in Section 6(1). Suggest that 
Section 7(1) includes a definition of relevant person as a person 
affected by an application or a proposed application for an Adoption 
Order including members of the wider family of children who may 
be adopted.  
Also suggests that the bill should specify that the Local Authority 
should first determine whether the person making the request is a 
relevant person before having to carry out the Assessment of 
Needs and that Section 7 (4) be amended to specify that Scottish 
Ministers may by Regulations add additional categories of person or 
modify the existing categories of person who may be considered to 
be a relevant person.  

Aberdeen City 
Council

Law Society of 
Scotland

9(4)(a) 

9(4) &  
10(2) 

9(4)(c)  

Refers to the child’s “wishes and feeling” – terminology that 
predates the Children (Scotland) Act 1995. Amendments introduced 
by that Act replaced this with reference to the child’s “views.” This 
new terminology is reflected in section 9(7) of the Bill. Therefore, at 
the moment: section 9 of the Bill is internally inconsistent; and 
section 9(4)(a) is inconsistent with the terminology of section 85 of 
the Bill, with the terminology of the 1995 Act and with the UNCRC. 

Section 9(4) requires the court or adoption agency to have regard 
“so far as practicable” to matters including “the child’s religious 
persuasion, racial origin and cultural and linguistic background”.  
Section 10(2) requires agencies to have regard “so far as is 
reasonably practicable” to matters including religious persuasion 
etc.  Is there any difference intended between a requirement to do 
something that is practicable and to do something that is 
reasonably practicable? 

“Effect of being an adopted person”.  The effects are both legal and 
personal and this phraseology limits consideration to the personal 
effects.  “Effects of adoption” would be better as including the legal 
effects that the court must, surely, also consider. Compare the 

Scotland’s 
Commissioner for 
Children & Young 
People

Kenneth Norrie

Kenneth Norrie
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presently inconsistent provision in relation to permanence orders in 
s.85(5)(b)(iii) which refers to “effect on the child of making the 
order”. This would include personal as well as legal effects. 

Why is the effect on the child throughout life limited to “being an 
adopted person”, rather than the effect generally being relevant? 
Issues of inheritance, and change in relationships may be important 
but might not fall within section 9(4)(c). 

Law Society of 
Scotland

9(7) and 85 The ways in which the reference to the presumption of maturity at 
age 12 is expressed in Section 9(7) and Section 85 lack some 
critical wording that is seen in the Children (Scotland) Act 1995 - 
see sections 6, 11(10), 16(2), 25(5) and, significantly, Section 93 of 
the 1995 Act (an adoption provision). The missing phrase is, 
“without prejudice to the generality of …”  

Scotland’s 
Commissioner for 
Children and 
Young People  

11 The proposed section relates to placing a child for adoption (in the 
absence of care proceedings). We note that a parent is not included 
in the definition of “relative” at section 111. If a parent is involved in 
the placement of a child for adoption that parent will, as we 
understand the section, be guilty of an offence. The penalty is 
severe. It seems to us that a circumstance could arise where, for 
example, a young mother may decide to place her child with a close 
friend or relative, intending that the child will be adopted by them. In 
those circumstances, by reason of the section as drafted, the young 
mother could be guilty of an offence and face imprisonment or a 
substantial fine. We wonder whether this was the intended effect of 
the section. If not, “parent” should be included in the definition of 
“relative” in this context. 

This makes it an offence for someone other than an adoption 
agency or a “relative” to place a child for adoption.  This constitutes 
a subtle change from the 1978 Act, which makes it an offence for 
anyone other than an adoption agency to place a child for adoption 
unless the placement was with a “relative”. And in any case, 
“relative” is defined to exclude parents.  So a grandparent could 
place a child for adoption but a mother could not.  Is this change 
deliberate and is this distinction justified? 

Faculty of 
Advocates  

Kenneth Norrie

13 It would be clearer to specify that section 13 does not apply to 
Adoption Allowances – they could be included in the definition of 
excepted payments in section 14. It is noted that section 77(5) 
provides that section 13 does not apply to Adoption Allowances but 
it would be clearer to provide that Adoption Allowances are 
permissible in either section 13 or section 15.  

Section 13(4) allows the transfer of a child to a “place of safety” in 
certain circumstances connected with the making of prohibited 
payments. I realise that this replicates a provision currently set out 
in section 51(2) of the Adoption (Scotland) Act 1978. However, I 
wonder whether there is clarity about the status of any such child 
and any regulation of the procedures, timescales and 
responsibilities related to the child’s detention in a place of safety? 
Consideration might be given to tying this provision in to the 
childcare and protection system, for example, through a link with 
Section 61 of the Children (Scotland) Act 1995 (emergency 
protection of children), which allows a regulated holding period of 
24 hours before the child must be released or incorporated into 
more formal systems. 

Law Society of 
Scotland

Scotland’s 
Commissioner for 
Children and 
Young People  

17 This section is badly worded and cumbersome and would suggest 
that it be deleted and the following substituted:-  

Where an application for an order relates to a child placed for 

Law Society of 
Scotland
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adoption by an adoption agency the agency must:  

(1) submit to the court a report on – 
(a) the suitability of the applicants; and  
(b) any other matters relevant to the operation of Section 9, 
and

(2) assist the court in any matter the court directs.  
18 The comments above also relate to this Section and the following 

substitution is suggested:-  
Where a child was not placed for adoption with the applicants by an 
adoption agency, an adoption order may not be made in relation to 
the child unless the applicants have, at least 3 months before the 
application, given notice to the local authority within whose area the 
applicants reside of the intention to apply for an order.  

Law Society of 
Scotland

18(2)  There is no need to bar an application made without 3 months 
notice to the Local Authority (section 18(2)). It is sufficient that 3 
months should elapse before an order is made. This is the current 
position. It does not generally cause a problem, It allows 
applications to be made at a reasonably early stage.  

Law Society of 
Scotland / Janys 
Scott 

19 It is suggested that this Section could be consolidated with section 
18.

Law Society of 
Scotland

20-22 & 
27-28 

We question the need for the introduction of statutory criminal 
offences in these proposed sections in relation to the adoption 
process. Presently, the court would deal with the circumstances 
anticipated in the proposed sections as a civil wrong if called upon 
to do so. Civil remedies are available in terms of the Children 
(Scotland) Act 1995 (“the 1995 Act”) and under section 26 of this 
proposed legislation. Our concern is that there might be merit in the 
adoption provisions being essentially civil and that unduly 
introducing the concept of criminality could be counter-productive to 
all relevant parties arriving at a mature and civilised outcome. It 
may be preferable and sufficient to emphasise the aim of keeping 
the welfare of the child at the heart of all major considerations. 

It seems to us that these provisions could be drawn together in 
single sections, if appropriate, to create offences in relation to these 
wrongs. 

Faculty of 
Advocates  

24 This could be consolidated with Section 18.  Law Society of 
Scotland

25

s 24(1)(b), 
s 25(1)(b), 
s 25(1)(c) 
& s 
28(1)(d)) 

Refers to a child “in care”. Does the draftsman mean a “looked 
after” child?

References are made to “child in the care of a local authority”.  
“Child in care” is defined in s 111(7) to mean “child being looked 
after”.  Why not just say that? The concept of “child in care” was 
abolished by the Children (Scotland) Act 1995 and replaced with 
“looked after children”, as being less stigmatising. 

Law Society of 
Scotland / Janys 
Scott 

Kenneth Norrie

30(1) Amend the terms of s 30(1) so that the word “vesting” is removed in 
favour of “transferring” PRRs from birth to adoptive parents.  

Kenneth Norrie

30 (3) Contact in adoption. The Review Group recommended that there 
should only be contact for the benefit of children and for a clear 
purpose. It may be useful to have this on the face of the Bill. The 
provision in section 30(3) is too general. A provision such as 
Section 46(6) of the Adoption and Children Act 2002 may be 
helpful.

Scotland’s 
Commissioner for 
Children and 
Young People  

30(4)  Suggest inserting the words “or older” after the word “old” in the first 
line.

If adoption is to secure the proper upbringing of a child, why would 
it ever be appropriate to make an order when the child is an adult 

Law Society of 
Scotland

Kenneth Norrie
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(i.e. over 18)? 
31 These sections could be more simply set out. It is imperative that 

these sections are clearly drafted. “Enduring family relationship” is 
the wording used and is replicated in the Bill. This term requires to 
be defined.  

In the Family Law (Scotland) Act 2006, cohabitants are defined as 
living together as husband and wife or as civil partners. Such a 
formulation is easily understood and commonly used in legislation. 
If proposed s.31(3)(c) is intended to relate to cohabitants and 
proposed s. 31(3)(d) to people in a homosexual relationship who 
are not civil partners, the inclusion of the word “if” may serve to 
confuse matters. The use of the expression “enduring family 
relationship” does not appear to add to the concept of people living 
together as described. The inclusion of the word “enduring” seems 
to relate to time rather than to the quality of the relationship. It is 
acknowledged that there may be policy reasons for reference to the 
“enduring” nature of the relationship, but the word “stable” may be 
more appropriate. If it is intended to use the word “enduring”, that 
word should be further and clearly defined.  

“Living together as husband and wife” and “enduring family 
relationship” are two separate tests, the former used in the 2002 
English Act, the latter in nearly all Scottish (and English legislation) 
to define “cohabiting couples”.  So at best the existing phrase in s 
31(3) which uses both concepts is tautologous, at worst it imposes 
two different tests that need to be satisfied (which is one more than 
they have in England).  It is recommended that the reference to 
enduring family relationship should be dropped because “enduring” 
suggests length rather than quality of relationship is the important 
factor. 

Law Society of 
Scotland

Faculty of 
Advocates  

Kenneth Norrie

32(1)(d) The Faculty struggled to envisage the circumstances where a 
natural parent would require to adopt his or her own child, except in 
the circumstances anticipated in subsection (3), for which provision 
is made there. There otherwise would not appear to be a need for a 
parent to adopt his or her own child. A parent may simply seek 
parental responsibilities and rights in terms of the 1995 Act. 

This allows a natural parent to adopt (singly) his or her own child, 
so long as (s 32(7)(d)) “some other ground” justifies the exclusion of 
the other natural parent.  When would this ever be appropriate?  
Indeed when would it ever be appropriate to allow a natural parent 
to adopt their own child?  This has been lifted from the 1978 Act 
where natural parent adoptions were very occasionally used to 
“legitimise” an “illegitimate” child.  But “illegitimacy” has gone since 
the Family Law (Scotland) Act 2006. It is recommended that natural 
parents should no longer be permitted to adopt their own child. 

Faculty of 
Advocates  

Kenneth Norrie

33 It is unclear from the wording of the Bill as to whether parents of the 
child retain the right to withhold their consent to the adoption of their 
child where their child is the subject of a permanence order granting 
authority for the child to be adopted  

This section appears unnecessarily convoluted. It occurs to us that 
the heading of the section might be misleading and unhelpful and 
that it might better be headed “Conditions for Adoption Orders”. We 
also consider the format used of stating “The first condition is” etc to 
be confusing and inelegant. It is normally preferable to list the 
conditions and to allocate each one a number. At present the first 
condition is in subsection 2 and so on. It would be clearer if these 
were all a subsection numbered one to five or such like 

Inverclyde
Council

Faculty of 
Advocates  
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It is suggested that the five conditions could be more simply set out 
for interpretation purposes. The terms of subsection (2)(b) may not 
reflect the recommendation of the APRG. At paragraph 3.23 of the 
APRG Report, there is a summary of the discussion in relation to 
this point and that the fact that the wording used in the 2002 Act 
(and which has been replicated in this subsection) needed to reflect 
the wording of Article 8 of the ECHR more exactly. As presently set 
out, this Section does not reflect Article 8 of ECHR. As presently set 
out, this Section does not reflect Article 8 of ECHR.  

This is far too broad and probably contrary to the ECHR. It is 
recommended that the ground for dispensing with parental consent 
be that the parent is unlikely to be in a position during the child’s 
childhood to resume care and control of the child. Welfare will 
govern the court’s decision to dispense with consent by s 9(3) in 
any case. 

The Bill’s current formulation of the welfare ground does not appear 
to have taken account of the Review Group’s concern that the 
welfare test should be amended to reflect more exactly the criteria 
in article 8 of the ECHR. 

Our concerns are that it leaves this open to interpretation and 
although it appears more child focussed it could potentially be used 
by agents representing birth parents to delay proceedings. 
Additionally, Courts may find themselves embroiled in arguments 
about what constitutes the ‘welfare of the child’. 

Law Society of 
Scotland

Kenneth Norrie

Scotland’s 
Commissioner for 
Children and 
Young People 

Aberdeen City 
Council

34(2) The court “may” dispense with the child’s consent if the child is 
incapable of consenting.  No change here from s 12(8) of the 1978 
Act.  But this has always been illogical and needs to be “shall”.   

Kenneth Norrie

37(2) See comments to s 30(1) above.  S 37(2) says the effect of the 
adoption order is to extinguish PRR.  Surely it does much more?  It 
extinguishes succession rights, the alimentary obligation, title to 
seek a s 11 order.  This is only realised after reading s 42 (or s 
39(1) of the 1978 Act). 

Kenneth Norrie

37(3) Suggest specifying this subsection will not apply to an Adoption 
Order made in terms of section 32(3). Suggest clarifying that the 
provisions of section 37(3) do not apply to those Orders mentioned 
in section 37(1).  

The section prima facie extinguishes any right of the child to aliment 
after an adoption order - what about the adopters’ responsibility to 
support the child?  

Law Society of 
Scotland / Janys 
Scott 

38 Why is this headed automatic revocation- because the revocation is 
not automatic. Automatic revocations may not be appropriate with 
step-parent adoptions, For example: a child is living at home with 
his mother and step-father, but commits offences or truants from 
school.  A supervision requirement is made, not involving removal 
from his loving home. Why should that supervision requirement be 
automatically terminated by the step-father adopting him?  It is 
recommended that the existing law is maintained – revocation of 
supervision requirements is not automatic but the adoption court 
must consider whether to revoke or not. 

This may be difficult to operate in practice. It requires a finding from 
the sheriff that compulsory measures are no longer necessary in 
order for a requirement to terminate. This could be overlooked. A 
duty on the court to consider whether to terminate the supervision 

Kenneth Norrie

Law Society of 
Scotland
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requirement, and the power to make an order would be easier to 
operate.

46 “The succession to a deceased person”.  You do not succeed to a 
deceased person.  You may well succeed a person, but not “to” a 
person.  You succeed “to” a person’s estate.  It is recommended 
that this is amended to read “the succession to a deceased 
person’s estate, in whole or in part”. 

Kenneth Norrie

47(2)(b)(ii) Counselling is available for any other person who is affected by an 
adoption and who has “difficulties” relating to adoption. It is not 
clear how this ground would be defined. Should it state that these 
services should be available to an Post Adoption Services would 
only be sought by someone who is actually experiencing 
difficulties? The wording at present seems unclear. Does it mean 
difficulties in relation to adoption generally, or in relation to the 
specific Adoption Order?  

Law Society of 
Scotland

47(4) The classes of person in respect of whom a Local Authority must 
provide Post Adoption Services if a need is assessed should be 
compared with the definition of relative for the purposes of section 
10(2)(b). An Adoption Agency must have regard to the wishes and 
feelings of any relative of the child regarding the child when an 
Adoption Agency is placing a child for adoption. ‘Relative’ is defined 
in section 111(1) as including uncles or aunts. It seems odd that the 
Local Authority must have regard to the wishes and feelings of 
these relatives when placing a child for adoption but are under no 
duty to assess the needs of these relatives for Post Adoption 
Services – should the same list of relatives not apply in both cases?  

Adopted adults are missing from the list of relevant persons  
Does not include adopted adults – possibly an oversight?  

Law Society of 
Scotland

Aberdeenshire 
Council Glasgow 
City Council 

48 Lack of clarity with regards to which local authority has the 
responsibility to provide post adoption support and for how long  

There should also be a provision for review if a person is refused a 
particular service – if a Local Authority is to retain discretion not to 
provide services the decision of the Local Authority should be 
subject to review. This would apply both to Adoption Support 
Services in terms of sections 7 and 8 of the Bill as well as to Post 
Adoption Services in terms of sections 48(3)(b) and 49(2) of the Bill.  

The link between this statutory duty to provide and what is 
contained in the care plan outlined in section 51 is unclear. As the 
Bill stands the requirement to provide what is contained in an initial 
care plan is reliant on the statutory duty in section 49. There is no 
direct duty in section 51 to provide what is contained in the plan. 
Moreover, there is a legal duty to provide, s55(4), if an existing plan 
is reassessed. We believe that to achieve consistency in law there 
is merit in including a specific duty to provide what is contained in 
the care plan. 

East Ayrshire 
Council / Law 
Society of 
Scotland

Law Society of 
Scotland

Children in 
Scotland

51 This deals with care plans and the Sub-Committee is of the view 
that subsection (5) is very incomprehensible. Subsections (4) and 
(6), in relation to consent being given or dispensed with in relation 
to members of the adoptive family of, or over the age of 12, are not 
clear. Does this mean that children of 12 are deemed incapable of 
giving consent?  

Law Society of 
Scotland

52 There is a lack of specificity about which local authority (placing 
authority or authority in which service user resides) has 
responsibility for the establishment and implementation of post-

Inverclyde
Council
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adoption care plans. S.57 (3), S.58 Guidance will be essential to 
ensure continuity of provision: ‘will’ rather than ‘may’. The term ‘care 
plans’ is associated with looked after and accommodated children. 
Could a different term be used to denote these: adoption support 
plans. It needs to be clear that these plans are drawn up at the 
behest of adoptive families, not imposed on them. 

64-76 There is no provision to allow applications for Convention adoption 
orders under the Hague Convention, to replace s.17 of the 1978 
Act. We understand this may be the subject of a future Executive 
amendment. 

British
Association for 
Adoption and 
Fostering 
Scotland

72 On ‘charging’ reference is made to the Scottish Ministers may.. 
should this not read the ‘local authority’ throughout this section. 

East Ayrshire 
Council

77 Suggests that it should be clarified to show that allowances can be 
payable in respect of the children who are placed for adoption as 
well as Local Authorities being empowered to make payments to 
the prospective adopters – the APRG recommended that both 
adopters and adopted children should be able to receive financial 
support up to the child’s 18th birthday. 

Law Society of 
Scotland

78 No provision for children’s medical information equivalent to that in 
Section 78 for birth parents. Will still have problem of requiring 
parental consent for completion of B forms. 

Glasgow City 
Council

79 The Board has concerns regarding the reference in S79(3) and (5) 
of the Bill to the local authority having regard to the person’s 
eligibility for assistance from any other body. The Board has 
concerns that “any other body” could be construed as including the 
Legal Aid Board. The Board does not consider that such payments 
would fall within the definition of advice and assistance and civil 
legal aid and the Board does not therefore consider that payment 
from the Legal Aid Fund for such a service would be an appropriate 
one. It is the Board’s view therefore that the reference to “any other 
body” in Section 79 be specifically defined in the Interpretation 
Section (S111) of the Bill and that the Scottish Legal Aid Board be 
specifically excluded from that definition. 

Scottish Legal Aid 
Board

84 The Bill omits the grounds on which an order should be made  

The wording of Section 84 is exceedingly complex and its 
interpretation may give rise to difficulties. The implications for 16-18 
year olds are not clear. 

Law Society of 
Scotland

Scotland’s 
Commissioner for 
Children and 
Young People  

84(1)  Needs to be amended by deleting the reference to an adoption 
agency, ie the local authority would make an application, because 
the authority might want a PO even though adoption is not planned 

South Lanarkshire 
Council/British 
Association for 
Adoption and 
Fostering 
Scotland/Glasgow 
City Council/ 
Kenneth Norrie

84(2)(3) 
and (4) 

The drafting in section 84(2), (3) and (4) does not encapsulate the 
intended effect of the Permanence Order… 

The Bill should state expressly: a) That a Permanence Order has 
the automatic effect of depriving parents of the right mentioned in 
Section 2(1)(a) of the Children (Scotland) Act 1995. This was the 
principal point of the recommended order. It is the focal point of 
‘permanence’. b) The court may deprive parents of any other 
parental responsibilities and parental rights. c) The local authority 
automatically assumes the responsibility to safeguard and promote 

Law Society of 
Scotland/Janys 
Scott 

Law Society of 
Scotland/ Janys  
Scott  
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the child’s health, development and welfare, to provide direction 
and guidance and to act as the child’s legal representative 
(s1(1)(a),(b) and (d)) and the right to regulate the child’s residence, 
control, direct and guide the child and act as the child’s legal 
representative (s2(1)(a),(b) and (d)) unless the court specifies to the 
contrary. d) The court may confer on any other person such 
parental responsibilities and rights as it sees fit. e) The court may 
make such order as it sees fit in relation to arrangements for the 
exercise of parental responsibilities and rights. f) Where the 
parental responsibilities and parental rights are held by more than 
one person (including the Local Authority) they are required to 
comply with section 6 of the Children (Scotland) Act 1995, i.e. have 
regard to the wishes of the child and those of any other person who 
has parental responsibilities.

84(3) 

84(3)(b)(1) 

“Vesting in the applicant”.  See comments to s 30(1) above.  The 
same issue arises here: it is not really a matter of vesting but of 
transferring.  Could that word be used instead? (“Transferring” is 
the work used in s 86 of the Children (Scotland) Act 1995 in relation 
to parental responsibilities orders, one of the orders (together with 
freeing) that the POs are designed to replace).   

We consider that there is a lack of clarity in the proposed section in 
respect of the effect of a Permanence Order and the express 
powers of the court where a Permanence Order has been made. In 
relation to the mandatory provision, per proposed section 84(3), we 
consider that the statutory provision may be clearer if it simply 
provided that the mandatory provision removes the right to have the 
child live with the parent and transfers it to the applicant. 

This requires, as a mandatory provision, the PO to contain a 
provision vesting a right in the local authority.  The right is “to have 
the child living with the parent”.  This is inept.  How can a local 
authority hold and exercise a right to have the child living with the 
parent?  The right is referred to s 2(1)(a) of the Children (Scotland) 
Act 1995 which is the right of a parent to have the child living with 
them or otherwise to regulate the child’s residence.  What should be 
transferred to the local authority under a PO is the right to regulate 
the child’s residence (the second part of the s 2 right) not the right 
to have the child living with the parent (the first part of the s 2 right).    
It makes no sense as it stands  -  especially when the Local 
Authority wants the child to live with someone other than the 
parents. It is recommended that  “to have the child living with the 
parent” is amended “to regulate the child’s residence”  

Kenneth Norrie

Faculty of 
Advocates  

Kenneth Norrie

84(4)(b) 

and  84(9) 

These provisions are designed to indicate the age of the child over 
whom a PO is made.  The maintenance of a PO until age 18 will 
ensure that the young person remains a "looked after child" and so 
able to access services.  But if this is the policy intent, why should 
the PO be brought to an automatic end on the marriage or civil 
partnership of the young person (s 88)?  An adoption order may 
not, of course, be made over a married or civilly enpartnered 
person, but marriage of an adopted person does not terminate that 
order.  And in the existing law marriage does not terminate a 
parental responsiblities order (1995 Act, s 86(6)).  No other order 
over a young person (a supervision requirement, child protection 
order, place of safety warrant, adoption order) terminates with 
marriage.  Section 88 should simply be removed. It should be 
stated that the granting of an adoption order would bring the 
“appropriate period” to an end. 

The provisions as to duration in s84(9) are unnecessarily 

Kenneth Norrie 

Law Society of 
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convoluted. If it is intended that permanence orders should last to 
age 18, this could be stated in simple terms. However, an order 
relating to 16 and 17 year would surely only be required in the case 
of a child with special needs, rather than being the norm.  

Scotland

84(5) 

84(5)(a) 

If a child has been placed for adoption what would be the 
advantage of the local authority applying for a permanence order 
with authority to adopt rather than potential adopters making direct 
application to the court? It is not clear if parents can withhold 
consent if a permanence order is in place. 

Is unhelpful because it continues with a provision from freeing, 
s18(3) of the 1978 Act and POs are not intended to be the same or 
a replacement for freeing. 

It is true that, as BAAF says, POs are not intended to be the same 
as freeing but they sometimes serve the same purpose and s 
84(5)(a) only applies to those POs in which adoption is being 
considered and so the provision is appropriate 

Inverclyde
Council

British
Association for 
Adoption and 
Fostering 
Scotland

Kenneth Norrie 

84(6) Concern raised that there are only 2 grounds to dispense with 
parental consent, neither of which is routed in historical fact. The 2 
grounds are: cannot be found or that the welfare of the child 
requires it. The latter one is the one that will be used more 
frequently and is entirely subjective. Concern that to different 
Sheriffs, the welfare of the child means completely different things. 
It would be helpful to keep this 2nd ground as a replacement for 
unreasonably withholding consent, and put in a factual based 
ground as have at present.   

Glasgow City 
Council

85(2) Same problem as in s 34 above.  Kenneth Norrie
85(4)  It says that, in making a permanence order, the court should regard 

the need to safeguard and promote the welfare of the child as the 
paramount consideration. It does not say whether that regard 
should apply to the duration of the child’s “childhood” (the normal 
test for child care proceedings short regard the need of adoption, 
set out in section 16(1) of the 1995 Act), or whether it should be 
throughout the child’s “life” (the test applied in the case of adoption). 
As permanence orders may be applied for in cases that may or may 
not contemplate adoption, it would be helpful to clarify which 
standard or standards are to apply. 

This offers a much less onerous test than that proposed in the 
Review and one which, as currently framed, is uncertain whether it 
is a test at all or merely something which the court is to have regard 
to. Test should reflect what was agreed with the APRG.  

This seems to list the conditions for granting the PO, but in fact they 
are simply conditions precedent, i.e. those which make the 
application competent.  All this does is to say that a PO may be 
made if the parent consents or the consent is dispensed with.  But 
why should an order ever be made?  What are the grounds?  
Remember that it is not enough to say that it is in the child’s 
welfare, for reasons explained in notes to s 32(2)(b)(ii) above. 
Grounds upon which the order may be made need to be added, in 
addition to the conditions-precedent for its making 

Scotland’s 
Commissioner for 
Children and 
Young People 

Scottish 
Children’s 
Reporters 
Administration  

Kenneth Norrie

86 “Representations” requires considerable clarification; in particular, Scotland’s 
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the reference to the child’s “representative” in section 86(2)(b). Can 
anyone represent the child? What is the role of the representative? 
How is the person referred to in Section 86(2)(d) to “demonstrate an 
interest”? Is this intended to be like an application for leave to 
apply?

Commissioner for 
Children and 
Young People  

86(2)(a) 
and 91 

Section 86(2)(a) and 91 refer to “the adoption agency making the 
application” etc... This should be a reference to the local authority. 

Law Society of 
Scotland/Janys 
Scott   

86(2)(c) 
and 91(3) 
etc

It s unclear whether a person “having parental responsibilities and 
parental rights” includes a person with any such rights (as in section 
103(1) of the Children (Scotland) Act 1995) or all such rights 

Law Society of 
Scotland

86(2)(d) How is the person referred to in Section 86(2)(d) to “demonstrate an 
interest”? Is this intended to be like an application for leave to 
apply?

Section 86(2)(d) The inclusion of the words “in the opinion of the 
court” may be tautologous. 

Scotland’s 
Commissioner for 
Children and 
Young People  

Faculty of 
Advocates  

86 and 91 The word ‘representations’ in ss.86 and 91 will cause confusion. 
People and agencies should have rights to be parties to 
applications rather than to make ‘representations’. 

‘Representations’ lacks clarity – persons/agencies are either parties 
to an action, or they are not. 

British
Association for 
Adoption and 
Fostering 
Scotland

Glasgow City 
Council

87 The inference is that an adoption order is no different from any 
other order relating to parental responsibilities, that the status of 
being an adoptee or an adopter can be extinguished by a 
permanence order. Yet S.42 clearly states that the status of 
adoption is the same as if the child were born into the family. 
Therefore the status cannot anymore be extinguished by a 
permanence order than can the status of being a birth parent. It 
would seem that the only order that should be able to extinguish 
adoption status would be a subsequent adoption order. 

Inverclyde
Council

87(1)(a)(i) It could seem erroneous that on the making of a permanence order 
that an adoption order can be revoked.  

The suggestion that a permanence order will revoke an adoption 
order is contrary to the policy objectives.  

Orders should not revoke adoption as suggested in s.87(1)(a)(i). 
Birth parents’ rights will not be revoked. And revocation of adoption 
is contrary to established public policy. 

A permanence order may properly revoke lesser orders, such as 
earlier POs, supervision requirements and section 11 orders; but it 
should not revoke a greater order (i.e. an adoption order). 

We do not think that POs would revoke adoption orders as 
suggested 

Aberdeenshire 
Council

Janys Scott 

British
Association for 
Adoption and 
Fostering 
Scotland

Kenneth Norrie

South Lanarkshire 
Council

87(3) “vest in a person”.  There is no definition of “person” (as there is, for 
example, in Part 1 of the Children (Scotland) Act 1995).  Is this 
word limited to natural persons, or could it include local authorities? 

Kenneth Norrie 

89 Using variation and amendment for different types of change to British
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orders is confusing and ss.89 – 91 should provide for variations or 
amendments, not both. 

No provision is made in this proposed section for leave to apply for 
a variation. The requirement for leave is to be found in proposed 
section 91(5). It seems to us that the drafting of this section could 
be improved. A similar provision is required to that found in section 
91(5) – or that provision should be included in section 89. 

It is confusing to have 2 terms – ‘variations and amendments’. 
Variation is the usual term in relation to Orders. 

Association for 
Adoption and 
Fostering 
Scotland

Faculty of 
Advocates  

Glasgow City 
Council

90 (5)  Compare this with s 84 which requires consent (or dispensation 
thereof) of “parent or guardian”.  Section 90(5) says the same, but 
defines “parent or guardian” rather wider, by including those who 
have PRR.  Why is this wider definition appropriate in s 90 but not 
in s 84 -  or indeed s 33 in relation to adoption ? 

Kenneth Norrie

91(5) The test in section 91(5) for leave to apply to the court following a 
permanence order is “a material change in circumstances”. This 
was not the recommended test for leave (see para. 5.31). The 
recommended test was that the applicant should “show cause” (i.e. 
have some good reason for making the application). This is a better 
test. 

Law Society of 
Scotland/Janys 
Scott  

91 and 92  Lack of clarity – possible absence of scrutiny in relation to variations 
of the “mandatory provisions” in the PO. Detailed explanation 
contained in their submission. 

Scottish 
Children’s 
Reporters 
Administration  

92 Clarification is sought in relation to the circumstances in which a 
local authority which holds a permanence order in respect of a child 
must, if it wishes to support the child’s carers to adopt the child, 
apply for a variation in the order to grant authority for an adoption 
application rather than the carers making direct application for an 
adoption order. 

Inverclyde
Council

93 The circumstances for revocation of a Permanence Order require to 
be more closely defined. The considerations in section 9(2) to (4) 
should be the minimum basis. 
If a Permanence Order is revoked, there should be power to refer to 
the Principal Reporter. It may be possible for a child to return home 
provided there is a safeguard of supervision (para. 5.30 APRG 
recommendations). 

Janys Scott  

98(2)(b) As presently worded is ambiguous and could be interpreted as the 
local authority having to provide the farther with information relating 
to the processes for applying himself for the order in question. 
Clarification of this provision is suggested. 

Law Society of 
Scotland

110 Jurisdiction in respect of a Permanence Order will be determined by 
Council Regulation (EC) 2201/2003. While the Regulation does not 
apply to adoption, would apply to the basic order. This is not taken 
into account in section 110 which bases jurisdiction on presence, 
rather than habitual residence. In particular, section 110(3)(b) is 
inconsistent with the Regulation. The Regulation takes precedence. 

Law Society of 
Scotland

94 Why does Section 94, concerning revocation, allow for parental 
responsibilities and rights to be imposed only on “a person” and not 
“persons”? 

Scotland’s 
Commissioner for 
Children and 
Young People  

100 Section 100 The amendments to section 11(3) appear to reflect the 
policy but are unnecessarily tautologous. It is not necessary to 
restate the words “that application for an order …” found at 
s.11(3)(a) of the 1995 Act. In proposed new s.11(3)(aa), the 
restriction to applications for orders for contact could be provided 

Faculty of 
Advocates  
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without restatement in full of the words at the outset of s.11(3)(a). 
101 No provision has been made for the regulation of Curators ad Litem  Aberdeenshire 

Council / British 
Association for 
Adoption and 
Fostering 
Scotland
/Glasgow City 
Council

105 It is suggested that notices or information should be served by first 
class delivery post  

Law Society of 
Scotland

111 “relative” is defined to include relatives “by affinity”.  The common 
understanding of “affinity” is a relationship traced through marriage.  
So for example “brother” includes “brother-in-law”; “aunt” includes 
wife of your mother’s brother.  I can find nothing in the civil 
partnership act 2004 to extend the meaning of affinity.  If “brother in 
law” (the husband of your sister) is included in the definition of 
“relative”, would it also include (and how) the civil partner of your 
brother? 

Kenneth Norrie

2. General Comments 

Comment Organisation
“Persons” Throughout the Bill there are references made to “persons”. In some 
contexts (s86, s89) this clearly relates inter alia to local authority applicants; in 
others this is not clear, but may be intended (eg s87(3)). Clarity is required at all 
sections, or via an interpretation section. This is particularly important in relation 
to s 87(3). 

Scottish 
Children’s 
Reporters 
Administration 

We are somewhat confused by references in the Bill to the United Kingdom, Great 
Britain and the British Islands and we believe this could be more straightforward 

City of Edinburgh 
Council

The fact that reference to children’s views is made at specific points in the Bill and 
in different formulations may lead to unnecessary gaps and uncertainties. For 
example, the provisions about return of a child in Sections 26 to 28 make no 
reference to the views of the children involved. Nor does Section 91(6) concerning 
identification of “material change of circumstances” in the context of variation of a 
permanence order. Whilst the circumstances of the case may mean that it is not 
possible to ascertain these in particular cases, this could be addressed by the 
“practicability” test. Article 12(2) of the UNCRC requires a possibility for a child to 
be heard, either directly or through a representative, in all judicial and 
administrative proceedings affecting a child. I would suggest that consideration be 
given to replacing the various specific provisions about children’s views with an 
overarching principle formulated to reflect the UNCRC. 

“Child” or “adopted person”? At various points in the Bill, I wonder whether the 
reference to “child” should be to “adopted person”, given that: (a) “child” is defined 
as terminating at 18; (b) one can be adopted after 18 if the process starts before 
18; (c) some of these provisions relate to services which one might wish to extend 
to adopted persons over the age of 18. The Sections I have in mind are: 44 
(Pensions) – should this be “adopted person”?; 47(4) relating to post-adoption 
services; and 78, regarding disclosure of medical information about parents. • 
“Parental responsibilities and rights” are referred to in section 90(5) and defined in 
section 111 with reference to sections 1(3) and 2(4) of the 1995 Act. However, the 
1995 Act has a further definition in section 103(1) which may also be relevant and 
whose existence should be considered to assess any significance for the Bill. 

“Parental responsibilities and rights” are referred to in section 90(5) and defined in 
section 111 with reference to sections 1(3) and 2(4) of the 1995 Act. However, the 
1995 Act has a further definition in section 103(1) which may also be relevant and 

Scotland’s 
Commissioner for 
Children and 
Young People  
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whose existence should be considered to assess any significance for the Bill. 
From the 1978 Act I see no repeat of the prohibition on advertising in s52 – is this 
deliberate? 

Kenneth Norrie 

Executive have not taken the opportunity to introduce advance consent to 
adoption as has been done in the 2002 Act (Section 20). It would have been 
useful in some cases. Likewise, Placement Orders (Section 21 of the 2002 Act). 

Glasgow City 
Council

Contact in adoption. This has been an area of dispute under the existing system.
APRG recommended that there should only be contact for the benefit of children 
and for a clear purpose. However, it would be helpful to have a provision on the 
face of the Bill, specifically allowing contact where it is beneficial and for a clear 
purpose. The provision in s.30(3) is too general. A provision like s.46(6) of the 
Adoption and Children Act 2002 would be helpful 

British
Association for 
Adoption and 
Fostering 
Scotland

The opportunity should be taken in section 59 and Schedule 1 to allow a special 
form of entry in the Adopted Children Register in the case of a stepparent 
adoption. The purpose of the special provision for stepparent adoption was in 
large measure to avoid a birth parent being registered as an adopter. (law society) 

Law Society of 
Scotland

There is no definition of parent in the bill. The one in s90(5) (of the Children 
Scotland Act? 1995 would be helpful) 

There is no definition of parent. 

There is no definition of "parent".  This is good because the effect will be that 
"parent" means "parent" and the exclusion of unmarried fathers from the 1978 Act 
will be removed. 

British
Association for 
Adoption and 
Fostering 
Scotland/
Law Society of 
Scotland

Kenneth Norrie 

The bill omits any provisions for interim orders Law Society of 
Scotland / Janys  
Scott 
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SUBORDINATE LEGISLATION COMMITTEE 

ADOPTION AND CHILDREN (SCOTLAND) BILL AT STAGE 1 

The Committee reports to the lead Committee as follows— 

Introduction

1. At its meetings on 2 May and 16 May, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Adoption and Children 
(Scotland) Bill at Stage 1. The Committee submits this report to the Education 
Committee, as the lead Committee for the Bill, under Rule 9.6.2 of Standing 
Orders.

2. The Executive provided the Parliament with a delegated powers 
memorandum72.

3. The Committee’s correspondence with the Executive is reproduced in 
Annexes 1 and 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment provisions in the following: 
sections 2, 5, 6, 7, 20, 39, 47, 48, 55, 58, 68, 69, 70, 71, 73, 77, 78, 97, 98, 99, 
101, 103, 104, 106, 108, 113, Schedule 2 (Minor and Consequential Amendments 
paragraphs 1(4)(b) and 1(4)(f); and Rules of Court in Sections 97, 101, 104 and 
106.

Section 3 – Assistance in carrying out functions in section 1 and 2 

5. The Committee noted that the power in section 3 would permit Ministers to 
make regulations to add bodies to the list of those with statutory obligations to 
assist local authorities in providing adoption services. The Committee therefore 
asked the Executive to confirm its plans in relation to consulting on any such 
regulations. 

6. The Executive, in its response, confirmed that it does intend to consult on 
regulations made under this power in line with its general practice. The
Committee is content with the Executive’s response. It is also content with 
the power and that it is subject to negative procedure.

Section 23 - Scottish Ministers’ power to amend period of time in sections 21 
and 22 

7. The Committee noted that the power in section 23 allows Ministers to amend 
the 5 year period set out in sections 21(1)(b) and 22(1)(b) of the bill in relation to 
the unauthorised removal of a child from the care of prospective adopters. 
                                           
72 Delegated Powers Memorandum
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Although subject to affirmative procedure, the Committee expressed reservations 
about the appropriateness in principle of delegating a power to make subordinate 
legislation to alter what is an integral part of the description of a criminal offence. 
The Committee asked the Executive for further justification for the delegation and 
for clarification of the circumstances in which it anticipated exercising the power. 

8. The Executive, in a helpful response, stated that section 23 was a 
restatement of section 28(10) of the Adoption (Scotland) Act 1978 but also 
conceded that the provision is different from the parallel provision in the Adoption 
and Children Act 2002 which contains no delegated power. The Executive has 
undertaken to consider this issue further at Stage 2. The Committee notes the 
Executive’s response and will reconsider the provision at Stage 2. The 
Committee agreed to draw the attention of the lead Committee to the 
correspondence, and in particular the Executive’s undertaking, and to its 
concerns about this provision.

Section 40 – Disclosure of information kept under section 39 

9. The Committee expressed reservations about the power in this provision 
which enables Ministers to make regulations, subject to negative procedure, to 
provide for the disclosure of information kept by adoption agencies under section 
39 to adopted persons and other persons specified in the regulations.

10. The Committee was also concerned about the Executive’s characterisation of 
these regulations as being likely to be “uncontroversial” and “administrative”. It 
asked the Executive to confirm the likely scope of the regulations given the 
sensitivities around the nature of the information disclosed and why only negative 
procedure had been provided for. The Executive was also asked about its 
consultation plans given the potential obligations imposed by the regulations on 
adoption agencies. 

11. The Executive, in its response, said that its intention is broadly to restate the 
regulations which currently govern the area of disclosure of adoption information; 
namely the Adoption Agencies (Scotland) Regulations 1996, which are subject to 
negative procedure. The Executive also confirmed that it intends to consult on the 
regulations made under this provision. 

12. The Committee remains concerned about the scope of the power in that it 
would allow Ministers to prescribe in regulations “other persons”, without apparent 
limit, to whom information would be disclosed. It does recognise however that the 
regulations will, by virtue of section 57(2) of the Scotland Act, require to comply 
with ECHR requirements in relation to Article 8 confidentiality and protection of 
private life issues. 

13. The Committee also notes that the power in section 40 is to disclose 
information “kept by virtue of section 39” and that the information to be kept 
pursuant to section 39 is itself to be prescribed in regulations. It is not yet clear 
what information will be covered in these regulations, and therefore what type of 
information will be susceptible to disclosure under section 40. The Committee is 
accordingly also concerned about the lack of certainty in relation to the nature of 
the information that can be disclosed.
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14. The Committee draws these concerns to the attention of the lead 
Committee and to the correspondence between it and the Executive. The 
Committee does not feel able, on the information currently before it, to reach 
a definitive view on the appropriateness of subjecting this delegated power 
to negative procedure and agreed to consider this matter again at Stage 2. 
The lead Committee is invited to pursue these concerns if practicable. 

Section 56 - Care plans: directions 

15. The Committee observed that, while not a power to make subordinate 
legislation, this provision appeared to confer a power on Ministers to issue 
directions which arguably have a legislative character given that the directions can 
be of a “general nature”. The Committee therefore asked the Executive why such 
directions will not be subject to any parliamentary scrutiny. 

16. The Executive, in its response, explained that the care plan, to which such 
directions will relate, is a local authority administrative practice which is not 
currently in legislation and, accordingly, directions were considered the 
appropriate vehicle. The Committee accepted that directions under this provision 
are likely to be administrative in character given that the power to issue directions 
relates to the practical implementation of care plans rather than to their substance. 
The Committee is therefore content with the Executive’s clarification of this 
matter.

Section 60 – Searches and extracts 

17. The Committee asked the Executive to clarify the meaning of this provision 
as it was not clear whether the effect of the drafting is to extend the existing 
regulation making power in the Registration of Births, Deaths and marriages 
(Scotland) Act 1965.

18. The Executive, in its response, indicated that the provision simply applies the 
current regulations made under the existing power in the 1965 Act to the newly 
created Adopted Children Register. The Committee is content with the 
Executive’s response.

Section 64 – Restriction on bringing children into the United Kingdom 

19. The Committee asked why the power in subsection (8) of section 64 is 
subject to affirmative procedure only on the occasion of its first exercise. The 
power allows Ministers to make regulations disapplying the safeguards in section 
64 restricting the bringing of children into the UK for adoption where the adopters 
or prospective adopters are parents, guardians or relatives of the child. 

20. The Executive, in its response, explained that it would probably have been 
content to adopt negative as the default procedure but it felt constrained to follow 
the lead of the Delegated Powers Committee at Westminster which recommended 
affirmative procedure be applied to the first exercise of the equivalent power in the 
Adoption and Children Act 2002. 

38

206



Education Committee, 8th Report, 2006 (Session 2) – ANNEXE C 

21. The Executive explained that it is intended that the first exercise of the power 
will be “substantive” and will prevent relatives and natural parents or guardians 
from being criminalised for bringing children into the UK for adoption in certain 
prescribed exceptional circumstances. It pointed out that subsequent exercises of 
the power would be likely to be administrative and procedural. 

22. The Committee is broadly content with the Executive’s response, and 
that the provision is subject to affirmative procedure on the occasion of its 
first exercise. However, it notes that there is nothing to preclude subsequent 
exercises of the power making substantive amendments to subordinate 
legislation which would only be subject to negative procedure. The 
Committee draws this concern to the attention of the lead Committee. 

Section 65 – Preliminary order where child to be adopted abroad 

23. The Committee asked for further explanation of the power in subsection (3) 
of section 65 which relates to court orders vesting parental rights and 
responsibilities in prospective foreign adopters. In particular clarification was 
sought of the intended use of the power to prescribe further requirements on the 
granting of such orders. It was not clear to the Committee whether the further 
“requirements” mentioned in this provision were likely to be administrative or 
legally substantive and, if the latter, whether they ought to be set out on the face of 
the bill. 

24. The Executive, in its response, has confirmed that its intention is to use the 
power to specify “administrative” preconditions on the granting of the order by the 
court. The Committee is content with the Executive’s response. It is also 
content that the power is subject to negative procedure. 

Section 66 – Restriction on removal of children for adoption outside Great 
Britain

25. The same issue arises here as arose in relation to Section 64(8) above, 
except that this section deals with a child who is taken out of the United Kingdom 
for adoption rather than being brought into the UK. 

26. The Committee is broadly content with the Executive’s response, and 
that the provision is subject to affirmative procedure on the occasion of its 
first exercise. However, it notes that there is nothing to preclude subsequent 
exercises of the power making substantive amendments to subordinate 
legislation which would only be subject to negative procedure. The 
Committee draws this concern to the attention of the lead Committee. 

Section 67 – Regulations under section 64: offences 

27. The Committee noted that this power allows Ministers to delay the time at 
which an offence under section 64 (the bringing of children into the UK for 
adoption without meeting the specified statutory requirements in section 64 of the 
bill) will deemed to have been committed. In the absence of any information in the 
DPM about the intended use of this power, the Committee asked the Executive for 
further information on its scope and intended use. 
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28. The Executive, in its response, explained that the power would be used to 
extend the time for compliance with the conditions and requirements set out in 
section 64 and would allow a prospective adopter in certain circumstances to bring 
a child into the UK without having met the usual conditions at the point of entry. 
The Committee recognised the practical utility and sense of such a power 
and is content with the Executive’s response. It is also content with the 
power and that it is subject to negative procedure.

Section 72 – Power to Charge 

29. The Committee noted that this provision allows Ministers to charge a fee to 
adopters for services provided by them in relation to inter-country adoptions. 
However, the Executive was asked why the determination of fees was not to be 
provided in a statutory instrument to allow some form of parliamentary scrutiny. 

30. The Executive response explained that the approach taken is in line with 
England and Wales, and that the intention is to take a unified approach to fees 
charged in the UK. The fees are also restricted to a cost-recovery basis only. The 
Executive expects to publish the fees on its website and to publicise these to 
adoption agencies. 

31. The Committee observes, however, that there is nothing in the Executive’s 
response which would appear to preclude it from providing for fees to be 
prescribed in a statutory instrument and still maintain a unified approach. The 
Committee also noted, for example, that in the area of plant health law, fees which 
were previously determined non-statutorily are now prescribed by statutory 
instrument thus providing an extra degree of scrutiny and transparency. The
Committee draws the attention of the lead Committee to the Executive’s 
response.

Section 75 – Section 74: supplementary provision 

32. The Committee noted that this provision allows the Court of Session, on an 
application, to annul a Convention adoption or overseas adoption. Applications are 
to be made in the manner prescribed in regulations made by Ministers. The 
Committee asked why this aspect of court procedure was to be determined by 
Ministers in regulations and not by the court itself (such as is provided for 
elsewhere in the bill). 

33. The Executive, in its response, explained that the detail of the annulment 
applications is to be amalgamated with existing statutory provisions and with the 
new regulations on adoptions with a foreign element which Ministers plan to make. 
The Committee is content with the Executive’s response. It is also content 
with the power and that it is subject to negative procedure. 

Section 78 – Disclosure of medical information about parents of a child 

34. The Committee raised similar concerns in relation to this provision as it did in 
relation to section 40 (see paragraphs 9-14 above). The Committee asked the 
Executive to justify the delegation and the choice of annulment as the level of 
scrutiny.
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35. The Executive, in its response, took on board the Committee’s comments on 
the potential controversial nature of regulations made under this provision given 
the obvious sensitivities involved in disclosing medical information. The Executive 
has accordingly undertaken to reconsider the matter further at Stage 2. The 
Committee draws the attention of the lead Committee to the commitment 
made by the Executive to consider this issue further; and agrees to consider 
this provision again at Stage 2.

Registrar General 

36. The Committee noted that, despite assertions to the contrary in the DPM, the 
powers conferred on the Registrar General in schedule 1 to make regulations did 
not appear to be exercisable by statutory instrument. In particular, it noted that 
Section 109(1), which provides that orders and regulations made under the bill are 
exercisable by statutory instrument, only applies to powers conferred on Scottish 
Ministers.

37. The Executive, in its response, stated that its intention is to provide that 
regulations made by the Registrar General be made in the form of a statutory 
instrument. It accepted that the bill, as currently drafted, does not provide for this 
and has undertaken to bring forward an appropriate amendment at Stage 2. The 
Committee welcomes the Executive’s undertaking to rectify this drafting 
error and draws this to the attention of the lead Committee.
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ANNEX 1 

LETTER FROM THE SUBORDINATE LEGISLATION COMMITTEE TO THE 
SCOTTISH EXECUTIVE 

Section 3 – Assistance in carrying out functions in section 1 and 2 

1. The Committee notes that any bodies added to the list by the power in 
section 3(3)(c) will be subject to an obligation under section 3(1) of the bill to 
provide assistance to a local authority when required to do so (subject to the 
exceptions in section 3(2)). This raises the question whether such regulations 
ought to be the subject of prior consultation with those affected bodies. The
Executive is asked to clarify its position with regard to consultation.

Section 23 – Scottish Ministers’ power to amend period of time in sections 
21 and 22 

2. The Committee notes that the 5 year time periods set down in sections 
21(1)(b) and 22(1)(b) of the bill are an integral part of determining whether the 
removal of children under those provisions will constitute an offence.  The 
Committee also notes that the Executive wishes to have the flexibility to amend 
this period without the need for primary legislation. The Committee queries 
whether it is appropriate in principle to delegate a power to amend the periods 
once they have been fixed in the Bill. It is also not clear to the Committee whether, 
and if so in what circumstances, the Executive would wish to exercise the power, 
and unfortunately the DPM does not give any explanation on this point. The
Executive is therefore asked to justify the delegation of the power to amend 
the periods of 5 years and to clarify in what circumstances it is anticipated 
the power will be exercised. 

3. The Committee also notes that there is no limit on the exercise of the power 
to increase or reduce the period of 5 years. The Executive is asked for its views 
on the desirability, or practicability, of imposing such a limit. 

Section 40 – Disclosure of information kept under section 39 

4. The Committee had some difficulty with the Executive’s characterisation of 
regulations made under this provision as being “administrative” and 
“uncontroversial”. It considers that the information which might be disclosed 
pursuant to regulations made under this provision is potentially very sensitive and 
that issues such as data protection and a person’s right to privacy would arise. In 
particular, it is noted that the power in section 40(1) would permit the disclosure of 
information to person other than the adopted person. 

5. It also notes that the broadly equivalent provisions of the Adoption and 
Children Act 2002 (section 38(2)) contain much more detail on the face of the Act; 
for example a distinction is drawn between information relating to adults and 
children. The Executive is asked to provide clarification of its decision to 
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delegate this power to subordinate legislation; and why the power will be 
subject only to negative procedure given the potential sensitivities.

6. The Committee also considers that it is not clear from the DPM how 
Ministers envisage using this power, and in particular how wide the scope of such 
regulations is likely to be.  The Executive is asked to clarify the scope of the 
regulations; and how it intends to use the power. 

7. The Executive is also asked to comment on its plans with regard to 
consultation given that regulations made under this provision may impose 
duties and restrictions on adoption agencies.

Section 56 – Care plans: directions

8. The Committee notes that while this is not a power to make subordinate 
legislation, the provision appears to confer a power on Ministers to issue directions 
which arguably have legislative effect given that they can be of a “general nature”. 
The Executive is asked why the Bill does not provide for such directions to 
be subject to parliamentary scrutiny of any sort.  

Section 60 – Searches and extracts 

9. The Committee is not clear whether the effect of this provision, where it 
refers to “regulations” in subsection (1), is to extend the regulation making powers 
in the 1965 Act or whether it simply applies existing regulations to the new 
Adopted Children Register. The Executive is asked to clarify its intention; and 
if it is extending the regulation making power, why the provision is not 
mentioned in the DPM. 

Section 64 - Restriction on bringing children into the United Kingdom  

10. In the DPM, the Executive explains that this section confers several powers 
on Ministers to make regulations which are subject to negative procedure, except 
in relation to the first exercise of the power in subsection (8) which is to be subject 
to affirmative procedure. The DPM also explains than the Executive had regard to 
comments made by this Committee’s Westminster counterpart in adopting this 
approach. Nevertheless, the Committee wondered why, if in principle it is 
considered that the first exercise of the power in subsection (8) ought to be subject 
to affirmative procedure, subsequent exercises of the power, which could be 
equally substantive or sensitive, ought to be subject only to negative procedure.  
The Executive is asked to clarify its position in this regard. 

Section 65 – Preliminary order where child to be adopted abroad 

11. The Committee considers that the power in subsection (3) requires further 
explanation. It notes that the discretion conferred on a court to make an order 
under subsection (1) vesting parental rights and responsibilities is subject to the 
test that the appropriate court is satisfied that the prospective adopters intend to 
adopt a child under the law of a country outside of the UK. It further notes that 
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Ministers have taken a power in subsection (3) to prescribe further requirements 
which must be satisfied before an order is made.

12.  It is not clear to the Committee whether these further requirements are 
likely to be administrative or legally substantive in nature and accordingly why they 
have not been set out on the face of the Bill. The Committee asks the Executive 
to clarify the intended use of the power, and why it has not set out the 
preconditions on the face of the Bill.

Section 66 – Restriction on removal of children for adoption outside Great 
Britain

13. The Committee raises the same issue as it does for section 64(8) above. 
The Executive is therefore asked to explain its reasoning why subsequent 
exercise of the power will be subject to negative procedure.

Section 67 – Regulations under section 64: offences

14. The Committee always carefully scrutinises delegated powers which amend 
the nature of criminal offences. It notes that the power here is not to alter the 
nature or scope of the criminal offence per se but to delay the time at which such 
an offence will be deemed to have been committed.

15. The Committee notes that there is no background information on the need 
for this power or the circumstances in which it might be used. The Executive is 
asked to explain why it has taken this power and how it envisages using it.

Section 72 – Power to Charge 

16. The Committee notes that this provision confers a power on Ministers to 
charge a fee to adopters for services provided by them in relation to adoptions. It 
further notes that this is not a delegated power, and wonders whether fees should 
be prescribed in an SI to allow some parliamentary scrutiny. The Executive is 
asked to explain why it has not prescribed this power as being exercisable 
in the form of a statutory instrument.

Section 75 – Section 74: supplementary provision 

17. The Committee notes that this section allows the Court of Session, on an 
application, to annul a Convention adoption or an overseas adoption; and that 
applications for an order are to be made in the manner prescribed in regulations 
made by Ministers. The Committee wonders why a procedural matter such as this 
has not been delegated to the Court itself to regulate by means of court rules 
(especially given that there are other examples of this in the Bill in sections 97, 
101, 104 and 106). The Executive is asked to comment.

Section 78 – Disclosure of medical information about parents of a child 

18. The Committee has the same concerns in relation to the sensitivities 
surrounding the disclosure of information under this delegated power as are 
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outlined at section 40 above. The Executive is asked to provide clarification of 
its decision to delegate the power to subordinate legislation; and why it will 
be subject only to negative procedure given the sensitivities.

Registrar General 

19. The Committee noted that Paragraphs 1, 6 and 7(4) of schedule 1 to the bill 
contain delegated powers conferred on the Registrar General to make regulations 
in relation to various aspects of the registration process.

20. The Committee noted that although the DPM states that these powers are 
exercisable by statutory instrument, the Bill does not appear to provide for this. In 
particular, it is noted that section 109(1) provides that a power conferred on “the 
Scottish Ministers” to make orders or regulations is exercisable by statutory 
instrument. The powers in paragraph 1, 6 and 7(4) of the schedule, by contrast, 
are exercisable by the Registrar General with the consent of the Scottish 
Ministers. This would appear to bring the powers conferred on the Registrar 
General outwith the scope of section 109(1). The Executive is therefore asked 
to confirm whether it intends regulations made by the Registrar General to 
be exercisable by statutory instrument and, if so, why this has been omitted 
from section 109. 
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ANNEX 2 

LETTER FROM THE SCOTTISH EXECUTIVE TO THE SUBORDINATE 
LEGISLATION COMMITTEE 

The Scottish Executive responds as follows:- 

Section 3 – Assistance in carrying out functions in section 1 and 2 

1. The Executive would intend to consult on any regulations under this 
section, in line with general practice on consultation on regulations.   

Section 23 – Scottish Ministers’ power to amend period of time in sections 
21 and 22 

2. This provision is a restatement of s 28 of the Adoption (Scotland) Act 1978. 
The flexibility to alter the time period is given under subsection (10) of that section. 
This differs from the parallel provisions in the Adoption and Children Act 2002 
which do not specify a particular time period and distinguish between agency and 
non-agency adoptions. Under that Act the adoption agency, local authority or a 
person with the court’s leave can remove a child under any circumstances.

3. Although the provision simply restates the 1978 Act provision, on further 
reflection it is fair to say that the fact that it has not been used in the intervening 28 
years may suggest that it is unnecessary. In the light of the Committee’s 
comments we will therefore consider the matter further. 

Section 40 – Disclosure of information kept under section 39 

4. Disclosure of adoption information is currently covered in subordinate 
legislation, namely the Adoption Agencies (Scotland) Regulations 1996, regulation 
25. This gives an adoption agency broad power to disclose information that it has 
relating to a person's adoption to the adopted person (provided they are 16 years 
or over) and to other relevant bodies and persons. We envisage that the 
regulations to be made under section 40 of the Bill will be similar to the existing 
1996 regulations in scope.  The new provision is intended to clarify current 
procedure by defining the appropriate level of disclosure in specific conditions and 
circumstances. In particular we propose to take account of existing good practice 
on provision of information to adopted children before their 16th birthday. In that 
the existing regulation is made under negative procedure, and we intend to do little 
more than restate it our intention would be to retain negative procedure for this 
provision. Again we would intend to consult on any regulations in the normal way. 

Section 56 – Care plans: directions 

5. This was considered to be a matter for general direction rather than 
subordinate legislation as the care plan is a local authority administrative practice 
that is not currently enshrined in legislation. Given that the power applies to local 
authorities individually rather than necessarily collectively, directions seemed more 
appropriate than regulations. 
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Section 60 – Searches and extracts 

6. The effect of this provision simply applies existing regulations to the new 
Adopted Children Register. 

Section 64 - Restriction on bringing children into the United Kingdom  

7. This approach is consistent with that taken in England and Wales. As was 
mentioned in the Delegated Powers Memorandum, it may be that negative 
procedure would be appropriate for all exercises of the power but it was noted that 
following comment by the Committee on Delegated Powers and Regulatory 
Reform in its 28th Report affirmative procedure was applied to the first exercise of 
the power under the Adoption and Children Act 2002. In other words we saw the 
‘default’ position as being negative procedure, but given the position in England 
and Wales thought it right to adopt the approach in the Bill as introduced. 

8. It is intended that the first use of the power will be substantive, preventing 
relatives, natural parents and guardians from being criminalised for bringing 
children into the UK for the purposes of adoption in exceptional situations such as 
the sudden death of the child’s natural parents or guardians. Subsequent 
amendments, if any, would be administrative and procedural in nature, relating to 
provisions such as the evaluation of an ‘exceptional’ situation, the postponement 
of the social work assessment process until a specified later date or the criteria for 
a cut-down assessment process. 

Section 65 – Preliminary order where child to be adopted abroad 

9. Preconditions which would be made under this power would be 
administrative in nature, likely relating to basic assessment criteria 
(police/immigration status checks etc) which can alter due to international and 
policy developments. They would feature a level of detail inappropriate for primary 
legislation. 

10. The intended use of the power would be in cases such as when prospective 
adopters were unable to use UK adoption assessment processes due to their 
domicile or habitual residence being abroad. The order would facilitate their 
moving a child from the UK to their foreign residence in order to use the foreign 
assessment process for the purposes of full adoption. 

Section 66 – Restriction on removal of children for adoption outside Great 
Britain

11. The rationale for this is the same as that for section 64, except the situation 
envisaged is that children resident in the UK could be removed by relatives 
resident abroad for adoption without commission of a criminal offence, in 
exceptional circumstances such as the sudden death of their parents or guardians. 
Again, the level of parliamentary scrutiny is consistent with the approach taken in 
England and Wales. 
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Section 67 – Regulations under section 64: offences

12. The power is intended to extend the time for compliance with conditions 
and requirements. The breaching of the specified period will be deemed an 
offence. The power could be used to prescribe criteria under which prospective 
adopters may be allowed to bring a child into the UK for the purposes of adoption 
without having met all of the usual conditions at the point of application for entry 
clearance, in exceptional circumstances such as a relative adoption in the event of 
the sudden death of a child’s parents of guardians. In order to prevent a child 
entering the care system of a foreign country the regulations could allow for them 
to be brought into the UK provided that the required assessment processes are 
completed by a specified later date. 

Section 72 – Power to Charge 

13. This provision is in line with the approach taken in England and Wales. The 
intention is to take a unified approach to fees charged in the UK for the processing 
of intercountry adoption applications (a function that has arisen due to necessity 
as foreign governments require government approval before they are willing to 
consider intercountry adoption applications). This is not a core central government 
function and Scottish Ministers currently have the power to charge for it on a non-
profit, cost-recovery basis under the Scottish Public Finance manual. As stated at 
sub-section (4), fees will be on a cost-recovery basis only, and mirror the fees 
currently charged by local authorities for the intercountry adoption assessment 
process. We would expect to publish fees levels on our web-site and to publicise 
these to adoption agencies. In practice intercountry adoption is a long process, 
with the Scottish Executive being involved towards the end of this and the 
adoption agency with which the prospective adopter(s) deals will make available 
information about fees. 

Section 75 – Section 74: supplementary provision 

14. As an annulment will be due to a foreign authority’s contravention of the 
principles and detailed procedures contained in the Intercountry Adoption (Hague 
Convention) (Scotland) Regulations 2003 and our planned Adoptions with a 
Foreign Element Regulations, the detail of the annulment application is entwined 
with specific provisions within these regulations. Due to this fact it makes sense to 
amalgamate annulment procedure into the relevant regulations. This is consistent 
with the approach taken in England and Wales. 

Section 78 – Disclosure of medical information about parents of a child 

15. We provided for negative procedure in the Bill as introduced on the grounds 
that the power simply allowed Scottish Ministers to flesh out further how the 
section would work in practice, rather than being a provision modifying primary 
legislation. That said we recognise the force of the Committee’s comments to the 
effect that this a sensitive area and in addition in these regulations, unlike the 
general regulations on provision of information, we will be breaking new ground. 
Against that background we will consider the matter further. 
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Registrar General 

16. The intention is that regulations made by the Registrar General will be 
exercisable by statutory instrument.  We are grateful to the Committee for raising 
this matter, which we would anticipate addressing through an amendment at 
Stage 2. 
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FINANCE COMMITTEE 

REPORT ON ADOPTION AND CHILDREN (SCOTLAND) BILL 

The Committee reports to the Education Committee as follows— 

Introduction

1.  Under Standing Orders, Rule 9.6, the lead Committee in relation to a Bill 
must consider and report on the Bill's Financial Memorandum at Stage 1. In doing 
so, it is obliged to take account of any views submitted to it by the Finance 
Committee.

2.  This report sets out the views of the Finance Committee on the Financial 
Memorandum of the Adoption and Children (Scotland) Bill, for which the Education 
Committee has been designated by the Parliamentary Bureau as the lead 
committee at Stage 1. 

3.  The Committee agreed to adopt level 2 scrutiny in considering the Bill, 
which involved seeking written evidence from organisations financially affected by 
the Bill, then taking oral evidence from the Executive Bill Team.  

4.  The Committee took evidence from the Executive on 9 May 2006, and this 
can be viewed by clicking here. 

5.  The Committee received submissions from the Scottish Legal Aid Board the 
Fostering Network, the British Association for Adoption and Fostering (BAAF), 
Association of Directors of Social Work (ADSW) and COSLA. This evidence is set 
out in the Annex to this report. 

Objectives and the Financial Memorandum 

6. The Bill seeks to modernise and improve the legal framework of adoption in 
Scotland. The Executive anticipates that the implementation of the Bill’s provisions 
will bring about improved arrangements for adoption and, in turn, that this will lead 
to an increase in the number of adoption applications. The Bill also seeks to 
improve stability for children who cannot live with their original families but for 
whom adoption is not an option. Many of the Bill’s provisions extend existing 
services, particularly those provided by local authorities. 

7. The key provisions of the Bill include: 

 unmarried couples will be able to adopt jointly; 
 local authorities will be able to provide additional adoption support services 

(to be detailed in subordinate legislation); 
 the Executive will be able to set minimum levels of fostering allowances

(also to be detailed within subordinate legislation); 
 people directly affected by adoption will have the right to pre-adoption 

services and, if they have an assessed need, post-adoption services; 
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 clarification as to who is able to receive what type of pre-adoption and post-
adoption support service; and 

 permanence orders will be introduced (replacing existing adoption orders) to 
allow parental responsibilities and rights to be granted to appropriate people 
whilst granting rights relating to residence and guidance to local authorities. 

Costs

8. The anticipated additional costs and savings as a result of the Bill, as 
detailed in the FM are detailed below:

Element Cost
£

Saving
£

Net Cost 
£

One-off costs 
(Executive)
Implementation and 
associated training

380,000

Recurrent costs – per 
annum (local 
authorities) 
Adoption support services 2,350,000
Fostering allowances 
(lowest rate) 

1,170,000

Fostering allowances 
(highest rate) 

8,140,000

Legal Aid 50,000
Intercountry Adoption 15,000
Residential 
accommodation (lowest 
rate)

580,000

Residential 
accommodation (highest 
rate)

5,700,000

Total recurrent (lowest 
rate)

3,570,000 595,000 2,085,000

Total recurrent (highest 
rate)

10,540,000 5,715,000 4,835,000

9. Following the evidence session on 16 May, the Executive Bill team provided 
revised figures and these are reflected in the body of this report and are 
reproduced in the Annex. The Committee appreciates the provision of this 
supplementary information. 

Scottish Administration 
10. The FM estimates minor costs for the Scottish Executive relating to the 
implementation of the policies and associated training totalling between £330k
and £380k.
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Local authorities 
11. The FM estimates that the Bill’s provisions will result in an increase in costs 
to local authorities and states that such costs will be met from current funding. 

12. In relation to the provision of adoption support services, the Executive has 
based its estimate on the fact that the UK Government set aside £70 million over 
2003 - 04 to 2005 – 06 for the provision of support services and has suggested 
approximate expenditure in Scotland of £2.35m.

13. The FM notes that the increase in the level of successful adoptions as a 
result of the Bill is difficult to estimate but notes that, should adoption levels 
increase, the cost of the Bill’s provisions will be offset in part by a reduction in 
costs for supporting children currently in foster care or in residential care. The FM 
sets out what the Executive considers to be the lowest and the highest levels of 
savings from a reduction in the need for residential care (between £580k and
£5.7m p.a). This range is based on between 10 and 100 children moving from 
foster care and residential care following successful adoption. It should be noted 
that, based on the updated figures provided by the Executive, savings based on 
the same range of children would be between £727k and £7.27m (approximately)

14. In relation to fostering allowances, at present there is no single agreed rate 
and the average weekly rate is below the rates suggested by COSLA, UK 
Department of Education and Skills and the Fostering Network. The Bill includes 
provision which would enable the Executive to set minimum levels of fostering 
allowances, either on an indicative or a mandatory basis. The Executive has not 
yet committed itself to setting rates at a particular level. The FM therefore provides 
a range of annual costs based on the COSLA rate (£1.17m p.a) and the Fostering 
Network rate (£8.14m p.a).

Legal aid 
15. The FM also estimates a small increase in legal aid costs ‘likely to be no 
greater than £50,000 per year’. 

Summary of evidence 

Local authority funding 
16. BAAF’s submission cites a report which concluded that existing foster care 
services are underfunded by £65.5m and suggests that ‘a major investment is 
required to meet existing statutory duties, before the increased duties can be 
addressed’.

17. When asked whether the Executive would provide the additional funding 
required to address existing underfunding, Executive officials stated: 

All that we can say is that we are trying to quantify things as accurately as 
possible so that ministers can discuss those matters during the spending 
round.73

                                           
73 Rachel Edgar, Official Report, 9 May 2006, Col 3562
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18. The FM states that the Executive will contribute to the increased costs 
incurred by local authorities as a result of the Bill’s provisions, either through 
general funding or through more direct funding (or both).  However, it goes on to 
say that local authorities will need to fund costs either from core funding or specific 
funding particularly from the Changing Children’s Services Fund. Concerns were 
raised that unless extra money is invested in the Changing Children’s Services 
Fund then other services might suffer to pay for the provisions of this Bill. 

19. When asked what form this contribution would take, Executive officials stated 
that:

We are conscious that debates will take place during the spending review 
process. Our objective is to quantify the additional costs that will arise as a 
result of the bill. My team is separately trying to quantify other underlying 
factors that might make a case for increasing budgets in the area74.

20. The Committee is deeply concerned that it is being asked to consider a 
proposal for which there is no specific funding provision, despite the FM detailing 
significant additional costs which will fall on local authorities. The Committee 
considers this to be bad practice.

21. The Committee appreciates that Executive officials were not in a position to 
confirm in oral evidence that adequate funding will be provided in the next 
Spending Review but would urge the Education Committee to seek 
assurances from the Minister as to the specific level of funding that will be 
provided to local authorities in implementing this Bill.

Potential savings 

22. The FM states that, in considering the cost of the Bill, the cost to local 
authorities of providing foster care and residential care should be noted suggesting 
that an increase in the number of children being adopted would result in a 
reduction in costs for children who would otherwise be fostered or in residential 
care.

23. The original figures provided within the Financial Memorandum suggested 
savings of between £580k and £5.7m from residential accommodation. It became 
apparent following a request for supplementary information and questioning in oral 
evidence that this range is based on between 10 and 100 children moving from 
residential care following successful adoption. The Committee considers that it 
would have been useful for figures reflecting the basis for such substantial 
suggested savings to have been provided within the Financial Memorandum. 

24. The supplementary revised figures provided by the Executive suggest 
savings between £727k and £7.27m (approximately). When asked what these 
figures were based upon, Executive officials stated: 

                                           
74 Rachel Edgar, Official Report, 9 May 2006, Col 3563

53

221



Education Committee, 8th Report, 2006 (Session 2) – ANNEXE D 

We do not have a mechanism for finding out exactly how many children 
move. We have anecdotal evidence of people telling us that children have 
been placed in residential care because they could not find foster placements 
or that children are waiting to leave residential care and go into foster 
placements…To be honest, we do not know what the number will be, but we 
hope that it will be higher.75

25. The Committee is concerned that the savings which the Executive 
suggests will off-set the cost of the Bill to a large extent are not based on 
anything beyond anecdotal evidence. 

26. BAAF’s submission states that: 

increasing the number of adoption applications will not in itself reduce the 
number of children in foster care, this number is in fact increasing. 

27. In addition, the Committee notes the comments contained within the 
submission to the Education Committee by the City of Edinburgh Council on this 
issue:

The assumption of a reduction of children in residential care is highly dubious 
– these children are not being prevented from placement for adoption by lack 
of adopters and/or cumbersome legal procedures but because adoption is 
very rarely in their best interests…we find the suggestion that any costs will 
be saved in provision of residential care very unlikely. 

28. When asked for their view on concerns that the assumed savings in the FM 
in relation to foster care or residential care will not be realised due to the demand 
for these services, Executive officials stated: 

That is why it is important to separate out the factors relating to the bill from 
those that relate to other policy developments and underlying trends. We 
accept that there is an underlying trend that an increasing number of children 
are going into foster care because an increasing number of children come 
from families where alcohol and drugs are misused. Those numbers are 
likely to increase.76

29. The Committee acknowledges the difficulty in estimating the extent to which 
spaces made available in residential care and foster care freed up by successful 
adoptions will be filled. In addition, the Committee acknowledges that the Bill team 
is not in a position to ensure that the FM takes into account developing trends, 
including policy developments which have occurred since the introduction of the 
Bill, such as the outcome of the Hidden Harm report. However, the Committee 
must consider the financial implications of proposed legislation in context. The
Committee is extremely doubtful that the substantial savings anticipated in 
relation to the movement of children from foster care and residential care 

                                           
75 Rachel Edgar, Official Report, 9 May 2006, Col 3549
76 Rachel Edgar, Official Report, 9 May 2006, Col 3556
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following adoption will be realised as it appears that demand for these 
services exceeds supply. 

Fostering allowances 

30. The Bill includes provision which would enable Scottish Ministers to set 
minimum levels of fostering allowances, either on an indicative or a mandatory 
basis.

31. The FM does not specify a proposed minimum level, it gives a range of 
potential costs for fostering allowances (between £1.17m and £8.14m) and states 
that the best figures available are those published by COSLA and the Fostering 
Network. Clearly there is a wide difference between these rates and the FM states 
that both rates are currently used by different local authorities.  In their submission, 
the Fostering Network states that seven local authorities are currently paying or 
are about to pay Fostering Network rates and two large city authorities are aspiring 
to pay that rate.  Additionally, all seventeen independent and voluntary providers 
already pay allowances at or above the Fostering Network rate. 

32. In relation to the difference in rates from COSLA and the Fostering Network, 
the Convener noted the value of a process of negotiation to establish broad 
agreement on a rate which the Executive could potentially set. Executive officials 
responded to this suggestion stating that: 

That might be helpful, although I think that discussions on those issues are 
already taking place between the Fostering Network and some local 
authorities. We might be able to take a role in trying to facilitate those. 
However, I think that the rates will get closer as we update the information 
because several local authorities have jumped over the COSLA rate and 
moved towards the Fostering Network rate.77

33. The Committee appreciates that the process for agreeing a standard rate 
may be easier than the range of figures in the FM suggest as local authorities may 
be moving towards a similar rate. However, the Committee is concerned to learn 
that a more systematic process for negotiation and agreement of a rate has not 
been initiated by the Executive thus far. Had the Executive collated information in 
this area earlier and ensured negotiations were entered into, the Committee could 
have been in a position to consider much more specific figures in relation to 
fostering allowances. 

34. The Committee has previously highlighted its dissatisfaction at having to 
scrutinise the financial implications of bills where consultation and negotiation has 
not been completed or indeed, undertaken and therefore there is still considerable 
uncertainty over the figures.  The Committee repeats its concerns in the context of 
this Bill and recommends that the lead Committee seeks information from the 
Minister on a timetable for discussions with the relevant parties.

                                           
77 Rachel Edgar, Official Report, 9 May 2006, Col. 3554
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Adoption allowances 

35. The FM states that the intention is that a national standard should be set for 
assessing a person’s need for adoption allowances. It also states that: 

legislative provision on this is anticipated to be cost neutral in relation to any 
particular child, although there may be a slight increase in overall costs if 
increased numbers of children are adopted.78

36. The ADSW’s submission states that: 

the children who are set to benefit from this Bill—children who would not 
otherwise be adopted—are exactly the children who do have 'special 
circumstances' and therefore are increasingly likely to require the payment of 
adoption allowances. 

37. When asked to comment on the likelihood that there will be an increased 
number of children requiring adoption allowances under the Bill, Executive officials 
stated that: 

The ADSW comment that the children that we are considering are more likely 
to require adoption allowances is probably correct. We have asked the 
ADSW if it can provide more detailed information about the present costs of 
adoption support, including adoption allowances, so that we can make a 
better projection79.

38. On the basis of ADSW’s submission and the comments from Executive 
officials, the Committee is of the view that this provision is unlikely to be ‘cost-
neutral’. The Committee would wish to suggest that, had the Executive engaged 
with ADSW earlier, more accurate costs in relation to this policy could have been 
factored into the FM. The Committee would urge the Executive to make every 
effort to ensure that revised figures in relation to this policy are provided to 
the Parliament as soon as is practicable. 

Adoption support services 

39. In addition to extending the range of available support services, the Bill 
allows adoption agencies to make cash payments to adopted people or families 
where a service to which they are entitled cannot be provided. The FM states that: 

this provision should have no added cost implications: such payments will be 
made in lieu of a service and so the cost should already be accounted for.80

40. However, given concerns in relation to limited funding for the provision of 
existing services, the Committee presumed that a potential reason for a lack of the 
provision of services is a lack of funding. The Committee questioned Executive 

                                           
78 Financial Memorandum, Paragraph 388
79 Rachel Edgar, Official Report, 9 May 2006, Col. 3557
80 Financial Memorandum, Paragraph 387.
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officials on the basis for the assumption that the provision of cash in lieu of 
services which local authorities are not in a position to provide will be cost neutral.

41. Executive officials responded to this issue in oral evidence stating that: 

Local authorities can either provide a service at their own hand, contract it 
out or make a payment to the individual to purchase that service themselves. 
The point is that there is a range of ways in which one can provide and pay 
for a service, but that does not necessarily mean that the cost is any 
different. That said, it could be argued that where a local authority feels 
unable to provide a service that it is possible for the individual to purchase 
elsewhere, a cash payment made for that might result in a modest increase 
in costs.81

42. Members of the Committee then asked to what extent the extension of 
services, which local authorities could potentially be asked to make cash 
payments for, would suggest that this provision would be more expensive than 
envisaged. Officials responded stating that: 

That extension of services would be included within the £2.35 million. 
Whether local authorities provide the services themselves or provide cash in 
lieu is the element that we are suggesting is cost neutral, but to the extent 
that those are additional services, we would include that within the £2.35 
million.82

43. The Committee does not consider this provision to be ‘cost neutral’ as local 
authorities are being asked to provide additional support services under the Bill, or 
cash payments in lieu of these services. The Committee therefore considers the 
wording of the FM to be somewhat misleading. Set in the context of BAAF’s 
submission, which suggests local authorities are considerably underfunded for the 
provision of existing services, the Committee is concerned that local authorities will 
find it extremely challenging to meet this additional statutory requirement. The
Committee would urge the Executive to consider this ‘cost-neutral’ claim in 
context and to provide revised figures in relation to the financial impact of 
this provision as soon as is practicable. 

44. The Committee also raised an issue during oral evidence in relation to the 
provision of adoption support services by the independent sector. Specifically, 
members questioned officials on the potential for local authorities to increase their 
use of the independent sector for the provision of adoption support services on the 
basis of the increased requirements to provide such services at a specific standard 
under the provisions of the Bill. Executive officials responded stating that:

The ADSW flagged that up as an issue at a recent meeting with us, and it 
has flagged that up to the committee in terms of counselling services. We are 
looking into that in more detail…At the moment, however, we do not see any 
private sector players coming into the game. We do not have profit-making 

                                           
81 Peter Willman, Official Report, 9 May 2006, Col 3558
82 Rachel Edgar, Official Report, 9 May 2006, Col 3558
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providers in the foster care sector in Scotland—as there are in England—
because of a legal restriction on that.83

45. Given the additional responsibilities placed on local authorities by the 
provisions of the Bill, in conjunction with the potential cost of providing cash In lieu 
of these services, the Committee considers it likely that there will be an 
increase in the use of the independent sector by local authorities and would 
invite the Executive to monitor this situation should the Bill be passed by 
Parliament.

Legal Aid 

46. The FM assumes a small increase in legal aid – likely to be no greater than 
£50,000 per annum.  However, the submission from the Scottish Legal Aid Board 
states it is unclear as to how the figure of £50,000 has been arrived at and 
believes that the costs have been “significantly understated”. SLAB’s submission 
identifies a number of provisions which they say were not directly proposed within 
the original consultation document and the costs of which they say do not appear 
to have been taken account of in the Financial Memorandum. 

47. When asked about the concerns raised by SLAB that the legal aid costs have 
been ‘significantly understated’, Executive officials stated: 

The Scottish Legal Aid Board raised a number of points, as you say, and we 
are setting up a meeting with it to discuss them further.84

48. The supplementary written evidence provided by Executive officials following 
the meeting elaborated further on this stating that: 

We accept that there were costs which we did not consider, but which will, as 
SLAB have indicated, have an impact on costs. 

49. The Committee is concerned that SLAB does not consider that it was 
consulted on all of the aspects of the Bill which will impact upon them and, as a 
result, the Executive appears to have only become aware of SLAB’s concerns at 
this late stage as a result of parliamentary scrutiny. The Committee considers that 
more proactive consultation with SLAB at an earlier stage could have reassured 
the Committee that the figures provided within the FM are accurate, as opposed to 
an underestimate, as SLAB’s evidence appears to suggest. The Committee 
would urge the Executive to make every effort to ensure that revised figures 
in relation to this policy are provided to the Parliament as soon as is 
practicable.

Conclusion

50. The Committee appreciates that the overarching policy objective of the Bill, to 
increase the number of successful adoptions, is undoubtedly worthwhile. The 
Committee is deeply concerned, however, that it is not in a position to effectively 
                                           
83 Rachel Edgar, Official Report, 9 May 2006, Col 3565
84 Peter Willman, Official Report, 9 May 2006, Col 3566
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scrutinise the potential financial impact of the Bill on the basis of the standard of 
the information provided in the FM. A recurring concern is the apparent lack of 
consultation with the relevant parties over the costs of the Bill and the fact that the 
costs of many of its provisions (notably fostering allowances) are uncertain due to 
the relevant discussion and/or negotiation not having taken place. 

51. It is clear that there is considerable disagreement between the Executive and 
the relevant bodies over the level of current funding and on the costs associated 
with the Bill and the Committee believes those disagreements should have been 
more fully discussed before the FM was published. 

52. The Committee also has deep concerns as to whether there will be sufficient 
funding to realise the intentions of the Bill.  Whilst it appreciates that the next 
Spending Review will not take place until next year and therefore, it cannot be 
stated with any certainty the level of funding that will be available from this, it is 
extremely concerned that there is no estimate at all of the specific funding 
provision in the FM. The FM states that the Executive will contribute to the cost of 
the Bill but nowhere in the FM or indeed in evidence was an indication given of the 
level of that contribution. 

53. The Committee is also concerned that the projected savings which the 
Executive suggest are based on a finite number of children moving from foster 
care or residential care following a successful adoption are unrealistic. The 
Committee is of the view that these savings, which the Executive suggest will 
offset a large proportion of the costs of the Bill, are unlikely to be realised due to 
what appear to be developing demands for foster care and residential care. If this 
is the case, the lack of apparent savings realised by the Bill will increase the need 
for additional funding for local authorities. 

54. The Committee recommends to the lead Committee that the issues 
highlighted in this report, particularly in relation to the adequacy of existing 
local authority funding, securing additional funding for implementation of 
the Bill, and the credence of the assumed savings detailed in the FM be 
raised with the Minister. 
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 Supplementary submission from the Scottish Executive 

We were grateful for the opportunity to give evidence to the Finance Committee on 
the Adoption and Children (Scotland) Bill at its meeting on Tuesday 9 May 2006.  
At that meeting the Convener indicated that it would be helpful if we wrote with any 
supplementary evidence and this letter meets that request. 

Before addressing some of the detailed points that were raised, it may be worth 
reiterating two of the general points that we made at the meeting. 

First, in drawing up the Financial Memorandum we focused on the financial 
consequences of the Bill itself.  This not to say that overall financial requirements 
for residential care, fostering and adoption will not be affected by other social, 
economic and policy developments such as the Hidden Harm report to which the 
Convener referred.  Obviously this will be an issue of considerable interest to us in 
working towards the next Spending Review and we will be looking to refine our 
understanding of the financial factors further, in partnership with local authorities 
and other stake-holders, to inform our thinking in that context and in relation to the 
Bill.

Second, where in the Financial Memorandum we have used phrases such as 
‘cost-neutral’ this is not meant to imply ‘cost-free’ as some submissions to the 
Committee might be read as implying.  In essence what we had in mind was that 
there is a certain number of children for whom it is necessary for the state to 
intervene so that they are looked after away from their birth parents, whether in 
residential care, foster care or through adoption.  The Bill will not affect the number 
of such children.  Insofar as it encourages any move of children from residential 
care into foster care, or from foster care into adoption, or increases the stability of 
foster care placements through Permanence Orders, the results in any particular 
case should at worst be cost-neutral.  This is not to say, for example, that children 
with disabilities for whom a Permanence or Adoption Order is made will cease to 
need support but that need for support will not increase.  In some cases the 
stability marked by a Permanence Order may justify a less frequent approach to 
reviewing the child’s position (at present regulations require that the position of 
looked after children is reviewed three months after placement, and every six 
months thereafter, which can be disruptive where a stable) placement is 
achieved).  Similarly for some adopted children there will be a prospect of a 
diminished requirement for financial support: on average this is the case at present 
although we would accept that the average differential between foster care and 
adoption may diminish if more challenging children are adopted. 

Turning to more specific points raised in Committee, it seems appropriate to say 
more about court proceedings (raised particularly in the submission from the 
Scottish Legal Aid Board (SLAB)), costs associated with support for adoption, and 
the implications for costs if children from residential care into foster care, or from 
foster care into adoption. 

COURT PROCEEDINGS 

We have considered the written evidence submitted by the Scottish Legal Aid 
Board (SLAB), and have found this to be helpful.  In particular, SLAB’s comments 
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about the different elements of the court process which may attract Legal Aid 
funding were useful in identifying costs as a result of the Bill than identified in the 
Financial Memorandum. 

It may be helpful to differentiate between civil and criminal proceedings. 

CIVIL PROCEEDINGS 

As regards civil proceedings, our estimate of an additional cost of £50,000 per 
year was based on the assumption that the Bill’s main impact would be in the 
number of applications for permanence orders and s.11 orders.  The Bill allows 
joint adoption by unmarried couples, which we argue will reduce the number of 
applications overall (one application from the couple rather than one application 
from one partner for the adoption order and a second application from the other 
partner for a s.11 order).  Against that the greater simplicity of going for a single 
order rather than two may make adoption a more attractive option for some 
unmarried couples than at present. 

While the permanence order may be a more attractive option for some children, 
we do not believe that there will be a significant overall increase in the number of 
applications being made for orders relating to child protection.  It is important to 
note that the Permanence Order replaces existing orders, rather than 
complementing them.  The reduction in costs associated with the abolition of the 
Freeing Order and Parental Responsibilities Order will be balanced against the 
costs of the Permanence Order.  The Permanence Order may also see a 
reduction in the number of applications for section 11 orders, since parental 
responsibilities and rights and contact arrangements for all interested parties can 
be encapsulated in the Permanence Order and it will not be possible to seek a 
section 11 order for matters that can be covered in the Permanence Order. 

We stated in the Financial Memorandum that only a small number of adoption 
cases are contested; this statement was questioned by several organisations who 
provided evidence.  In our suggestion that contested cases are comparatively rare, 
we drew on the response to our consultation85 from retired Sheriff Peter G. B. 
McNeill QC, the leading expert on legal aspects of adoption in Scotland.  Sheriff 
McNeill suggests that around 5 – 10% of adoption cases in Scotland are 
contested, which equates to between 10 and 20 cases each year.  Sheriff McNeill 
makes the point that, while small in number, contested cases can take 
considerably longer to dispose of than uncontested cases.  We agree with this, 
and accept that contested cases have increased financial costs for local 
authorities and SLAB.  Nonetheless, the small proportion of contested cases 
means that the financial burden of this should not be overstated. 

We concluded that although the introduction of the Permanence Order may lead to 
an increase in applications, there would be a downturn in other applications.  In 
that we expect that the Permanence Order will prove a more useful, flexible legal 
instrument than the orders that it replaces, we would expect that overall there 
would be some increase.  Therefore, our estimated increased costs was based on 
                                           
85 http://www.scotland.gov.uk/Publications/2005/11/22131250/17091.  See also P. G. B. McNeill, 
QC, Adoption of Children in Scotland 3rd ed. (Edinburgh: Sweet & Maxwell, 1998). 
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there being a small net increase in the number of applications.  Our suggested 
increase of £50,000 per year was based on the figures quoted in SLAB’s 
consultation response, but was an extrapolation based on the predicted impact of 
the permanence order and partial knowledge of the range of elements which could 
attract Legal Aid support.  We accept that there were other costs that we did not 
consider, but which will, as SLAB have indicated, have an impact on costs.  We 
are arranging to meet SLAB to further discuss costs.

CRIMINAL PROCEEDINGS 

Turning to criminal proceedings, SLAB suggests that the Bill contains some 
provisions which will introduce new legal costs which were not discussed in the 
Financial Memorandum.  In fact, most of the offences contained in the Bill are 
restatements of existing offences contained in the Adoption (Scotland) Act 1978, 
as outlined in Appendix A.  This, of course, is not evident from reading the Bill 
itself and we can readily see why SLAB interpreted the Bill as implying greater 
changes in relation to criminal law than is, we believe, the case.  The explanatory 
notes which accompanied the bill detailed the effect of these offences, but did not 
make clear that these were restatements of existing provisions rather than new 
offences.

There will be potential new costs associated only with two sections: 29 and 71.  
Section 29 relates to offences relating to sections 30 to 36 of the Adoption and 
Children Act 2002, which concern the removal of children and are similar to 
sections 20 to 25 of the bill.  Section 71 relates to regulations which may be made 
by Scottish Ministers in relation to preventing overseas adoptions from particular 
countries (should adoptions from that country be halted).  It is unlikely that either of 
these sections will have significant financial implications for SLAB. 

Other provisions cited by SLAB as being new are actually existing provisions in the 
1978 Act.  Section 26 replicates s.29 of the 1978 Act; s.65 replicates s.49(1) of the 
1978 Act; and s.74 replicates s.47.  There are two new sections.  Section 72 
relates to the power for Scottish Ministers to charge for handling overseas 
adoption casework and will have no impact on SLAB.  Section 79 relates to the 
provision of adoption services and is intended to allow a local authority to provide 
a payment where it is unable to provide a service.  The policy intention is that this 
will enable a local authority to pay money to a family to obtain a service (for 
example, counselling or therapeutic care) that the local authority is unable to 
provide.  This is unlikely to affect SLAB. 

ADOPTION SUPPORT 

We have indicated that there may be only a small increase associated with 
improved support for adoption and fostering, and that, in some circumstances, it 
may lead to savings.  This was rejected by some organisations who provided 
evidence.  Our position was based on the argument that improved support at an 
early stage in a placement (whether adoption or fostering) may help to prevent the 
placement from breaking down and may reduce the need for continued support for 
the placement’s duration.  We accept that adopted and fostered children (and their 
families) require support and are likely to do so for some years after a placement 
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has been made.  The bill contains provisions which will ensure that such support is 
always available, and we are not seeking to place time constraints on the 
availability of support.  However, in seeking to provide greater security and stability 
for children, we hope that early intervention may reduce the need for long-term 
support.

It should be noted that under section 1(2)(bb) and (c) of the Adoption (Scotland) 
Act, local authorities currently have a duty to provide counselling and assistance to 
children who have been adopted and to persons who have adopted a child and 
counselling for other persons if they have problems relating to adoption.  The 
Children (Scotland) Act 1997 Regulations and Guidance (vol. 3, Adoption and 
Parental Responsibilities Orders) provide further information on post-adoption 
support.  Guidance advises that ‘long-term support may be required in some 
cases,’ and notes that ‘Agencies should be flexible in considering how to meet the 
needs of adoptive families and a range of options needs to be developed.’  The 
guidance also notes that ‘Birth parents may also require support at various times 
after the adoption order is granted.’86

We consider that the existing legislation provides sufficient scope for local 
authorities to provide any support that is considered necessary.  In this way, the 
bill does not introduce any new support services which cannot already be 
provided, although it does widen the field of people who can apply for support or 
an assessment of their need for support.  Research conducted by the Scottish 
Adoption Association indicates that many adoptive families are unaware of what 
support they are entitled to, how they can access support and are unsatisfied with 
local authority responses to requests for services and information.87  We intend to 
issue guidance to ensure that local authorities make prospective adopters aware 
of the services that are available to adoptive families. 

We acknowledge that the more explicitly stated eligibility of a wider range of 
people, coupled with increased awareness of support services, is likely to see an 
increased demand on local authorities, with a commensurate increase in costs.  
We have calculated that an additional £2.35 million per year should be sufficient to 
meet this increased demand for support. This figure is based on the £70 million 
DfES made available over three years to support the implementation of the 
Adoption and Children Act 2002.  This equates to around £23 million per year.  We 
have scaled this down by a factor of 10 to represent the approximate difference in 
population size between England and Scotland. 

Another approach is to look at numbers of looked after children and adoptions in 
England and Scotland.  In 2004-05, 3,800 looked after children were adopted in 
England, which represents 6.24% of the total number of looked after children 
(60,900 at 31 March 2005).88  In Scotland, 117 looked after children were adopted 

                                           
86 Children (Scotland) Act 1997 Regulations and Guidance (vol. 3, Adoption and Parental 
Responsibilities Orders), paras 219-223. 
http://www.scotland.gov.uk/Publications/2004/10/20068/44771
87 Scottish Adoption Association, “The ACES Project: Final Report,” pp. 4-25. 
88 DfES, “Statistics of Education: Children Looked After in England (including adoptions and care 
leavers): 2004-2005,” National Statistics Bulletin, SFR 51/2005, November 2005, p. 1. 
http://www.dfes.gov.uk/rsgateway/DB/SFR/s000615/SFR51-2005.pdf
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in 2004-05 which is 0.96% of all looked after children (12,185 at 31 March 2005).89

The fact that a child has been looked after prior to adoption particularly indicates a 
need for support, which is not to say that adopted children not previously looked 
after, or their birth or adoptive families, will not need support.  Based on these 
figures, we believe that an additional £2.35 million per year should meet the 
increased costs brought about by the bill. 

COMPARATIVE COSTS 

There was some discussion of levels of costs for fostering allowances and other 
costs associated with foster care, and the comparison with costs for residential 
care.  As discussed during the meeting, the presentation of ‘highest rate’ and 
‘lowest rate’ savings in relation to residential care in the table at the end of the 
Financial Memorandum was less clear than it might have been. They were simply 
meant to provide illustrative figures if 10 or 100 children respectively moved from 
residential care into foster care.  Although it is difficult accurately to predict the 
number of children who may move from residential accommodation to a foster 
placement, we wished to illustrate possible savings for different numbers of 
children.  In practice we would hope that improved fostering allowances, in the 
context of a wider fostering strategy, might provide opportunities for more than 100 
children to move from residential to foster care.  We have provided an updated 
table at Appendix B. This shows the different data available on levels of fostering 
allowances, on overall costs of fostering, and on costs of residential care, and 
where we have derived them.  These indicate a current average fostering 
allowance of £121 and an overall fostering cost of £249 per child per week, set 
against an average cost in non-secure residential accommodation of £1,647, a 
difference of £1,398 per child per week (or £72,696 per year).  Even if, for 
example, fostering more challenging children who had previously been in non-
secure residential care meant that fostering costs for them were above average, it 
seems unlikely that they would be anywhere close to the costs of residential care. 

CONCLUSION 

I hope that this supplementary evidence is of assistance to the Committee. 

                                           
89 Scottish Executive, “Children’s Social Work Statistics 2004 - 05”, tables 1.1 and 1.6. 
http://www.scotland.gov.uk/Resource/Doc/77843/0018789.pdf
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APPENDIX A: OFFENCES CONTAINED IN THE BILL 

Bill section 1978 Act section Commentary
20(3) 27 Same penalty 
21(7) 28 Same penalty 
27(8) 30 Same penalty 
29 New Contravention of ss.30-36 of 2002 Act: 

imprisonment for not more than 3 months, fine 
not exceeding level 5 or both 

66 50 Same penalty 
67 50A(1) Increases penalty from imprisonment not 

exceeding 3 months or a fine not exceeding 
level 5 or both to (for a summary conviction) 
imprisonment not exceeding 6 months or a fine 
not exceeding the statutory maximum or both, or 
(for a conviction on indictment) imprisonment 
not exceeding 12 months or a fine or both  

71 New Bringing a child into the UK in contravention of 
regulations which may be imposed by Scottish 
Ministers: (for a summary conviction) 
imprisonment not exceeding 6 months or a fine 
not exceeding the statutory maximum or both, or 
(for a conviction on indictment) imprisonment 
not exceeding 12 months or a fine or both  
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APPENDIX B: FOSTERING ALLOWANCES AND RESIDENTIAL CARE COSTS 
FOSTERING ALLOWANCES 

Age Range Average local 
authority rate 
(£)90

COSLA (£)91 The Fostering 
Network (£) 

DfES (£) 

0-4 years 86 67 112 106
5-10 years 101 83 128 106
11-15 years 128 103 159 106
16+ 162 134 193 118
Average Rate 121 97 148 109

In terms of the estimates of costs of fostering allowances set out in paragraph 390 
of the Financial Memorandum, and in the table after paragraph 399, the fact the 
latest data on fostering allowances indicate that average rates paid by local 
authorities are above those suggested by COSLA and consulted on by DfES 
indicates that there would be a saving rather than costs if these were used (the 
Financial Memorandum suggested that moving to the COSLA rate might cost an 
additional £1.17m, and to the DfES rate an additional £2.5m).  In practice it would 
be impractical to expect rates to diminish.  Multiplying the number of children in 
non-respite foster care (3,493) by the difference between the local authority 
average of £121 and the Fostering Network rate of £148 would suggest additional 
costs over a year of £4,904,172 (against £8.14m in the Financial Memorandum). 

In addition to these figures, local authorities spent £45.292 million on non-respite 
foster care in 2004-05.  This includes all foster carers fees, expenses and 
allowances and staff and other costs for foster carer recruitment, training and 
support.92  This amounts to approximately £871,000 per week or to £249 per 
week, per child (dividing by 3,493).  This is an approximate cost, which assumes 
that the number of children in foster care stays the same throughout the year.  The 
figure of 3,493 children in non-respite foster care is a snapshot as at 31 March 
2005.  These figures do not take into account the total number of children in foster 
care throughout the year, nor their changing situation.  These figures are gathered 
from local authority returns to the Scottish Executive. 

RESIDENTIAL CARE COSTS 

Secure residential accommodation cost £3,408 per week per child in 2004-05.  
Non-secure residential accommodation costs £1,647 per week per child in 2003-
04.93  (These are the most recent figures available.)  Thus, the potential saving 
                                           
90 These are updated figures provided by TFN, based on rates paid in all 32 local authorities. 
91 These figures are based on recommended COSLA rates for 2005-06.  We have calculated these 
to include an increase of 2% for 2006-07.  These are lower than the figures quoted in the Financial 
Memorandum.  COSLA advised us that the figures in the financial memorandum were incorrect. 
92 Scottish Executive, Local Government Finance statistics, 2004-05.  
http://www.scotland.gov.uk/stats/lgfstats.
93 Scottish Executive, Social Work statistics, 2003-04. 
http://www.scotland.gov.uk/stats/bulletins/00369-00.asp; The Deputy Minister quoted these 
statistics in a written answer to a question in Parliament.  
http://www.scottish.parliament.uk/business/pqa/wa-05/wa1101.htm#13.
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that would result by moving one child from non-secure residential care to fostering 
would be £1,398 per week (£72,696 per year).  In terms of the ‘lowest rate 
(£0.58m)’ and ‘highest rate (£5.7m)’ in the table after paragraph 399, the 
corresponding figures would be £726,960 and £7,269,600 although with hindsight 
using the terms ‘lowest rate’ and highest rate’ may give a misleading impression 
that we expect an absolute minimum of 10 children to move from residential to 
foster care and an absolute maximum of 100.  The intention was more to give 
illustrative figures for savings if certain numbers of children did move in this way, 
rather than to claim a greater precision about the extent of such a trend than we 
possess.
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LETTER FROM MINISTER FOR EDUCATION AND YOUNG PEOPLE TO 
CONVENER 

=
Minister for Education & Young People 
Peter Peacock MSP 

Iain Smith MSP 
Convener
Education Committee 
Scottish Parliament 
EDINBURGH
EH99 1SP 

When Robert Brown and I gave evidence before the Education Committee on 7 
June 2006 there were a few points relating to the Bill on which we indicated that I 
would write further.  In addition, I undertook to provide a further note on points 
raised by the Finance Committee, and a separate note summarising key current or 
prospective policy developments in relation to looked after children and fostering.  
Notes on these two subjects are annexed to this letter.  In the main text here I will 
deal with the points raised that specifically relate to the Bill. 

First, the issue of unmarried fathers without parental rights or responsibilities was 
raised.  The Adoption Policy Review Group (APRG) recommended that unmarried 
fathers without parental responsibilities and rights should be informed about 
applications for Permanence Orders and adoption orders.  However, their 
agreement should not be required to place children for adoption, or for an adoption 
order.  Under the current legislation, the consent of unmarried fathers without 
parental responsibilities and rights is not required for a court to make an adoption 
or freeing order.  The current situation is considered confusing: some provisions 
refer only to freeings while other refer both to freeings and adoption orders.  Some 
provisions give a discretion to courts or adoption agencies.  Provisions also apply 
after a decision has been taken to apply for a freeing order or adoption order, 
which could potentially delay a case. 

In the case of both adoption orders and Permanence Order, under the Bill’s 
provisions such fathers will be notified of the date on which and the place where 
the application will be heard (s.97 (Permanence orders: rules of procedure) and 
s.106 (Rules of procedure)).  Unmarried fathers without parental responsibilities 
and rights will not have a right to be heard on the application.  There are other 
ways in which such fathers can acquire parental responsibilities and rights and 
make it necessary for their consent to be given (these methods include a s.11 
order under the Children (Scotland) Act 1995 or a parental responsibilities 
agreement under section 4 of the same legislation).  There is therefore no need for 
the Bill to contain such a provision.  (The Second Division of the Court of Session 
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has held that an unmarried father without parental responsibilities and rights is 
‘someone who is entitled to be heard, and … to make representations or lead 
evidence relevant to the welfare of the child’ (A v G, unreported, 12 April 1994).) 

Second, the grounds for dispensing with parental consent were raised.  Section 33 
sets out the grounds on which parental consent can be dispensed with.  In 
accordance with the recommendations of the APRG, the Bill uses the same test as 
the Adoption and Children Act 2002.  The APRG made reference to amending the 
precise 2002 wording to reflect the requirements of Article 8 of the European 
Convention on Human Rights (right to family life etc).  After considering this 
carefully, we came to the conclusion that the 2002 Act wording did meet ECHR 
requirements.  In applying the test and reaching any decision as to whether 
agreement should be dispensed with, it would be for the court to take into account 
case law on Article 8 and to ensure that the parties’ Article 8 rights had been 
afforded adequate consideration.  Courts are “public authorities” for the purposes 
of the Human Rights Act 1998 and it is unlawful for them to act in any way which is 
incompatible with a Convention right.  It is also worth noting that the UK 
Government had found the wording in the 2002 Act to be ECHR compatible. 

Lastly, the issue of leave to apply for variation of Permanence Orders came up.
Section 91(4) requires that anyone other than the local authority which first applied 
for the Permanence Order must obtain the leave of the court before they can apply 
for a variation.  The purpose of this is to protect the child and his or her foster 
family from repeated or vexatious applications for variation.  Section 86(2)(c) and 
(d) allow any person who has parental responsibilities or rights in relation to the 
child or any other person who can, in the opinion of the court, demonstrate an 
interest to make representations in any proceedings relating to the application for 
a Permanence Order.  Through this section, people will be able to oppose the 
making of the order.  [Some of those giving evidence have made the drafting point 
that it would be better if s.86 simply gave people a right to be a party to the court 
proceeding, rather than a right to make representations to the court, and we will 
look at this suggestion carefully, alongside a range of other drafting points raised.] 

The Bill allows people who have lost parental responsibilities and rights to apply 
for a variation of the terms and conditions of the order after it has been made, to 
seek, for example, a contact order.  This allows, for example, a parent with a 
substance dependency who was refused contact at the time of making the order to 
request contact at such point as they are no longer dependent.  The use of leave 
to apply ensures that only applications that have merit will be heard: this will 
protect the child and his or her family from unwarranted or malicious applications. 

We accept that there should be a similar leave to apply at s.100 and will address 
this through a Stage 2 amendment. 

I hope that this is helpful to the Committee. 

PETER J PEACOCK 
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ADOPTION AND CHILDREN (SCOTLAND) BILL 

SUPPLEMENTARY NOTE TO EDUCATION COMMITTEE: POLICY 
DEVELOPMENTS 

At the Education Committee’s meeting on 7 June 2006, the Minister for Education 
and Young People undertook to provide a supplementary note on the main current 
and prospective policy developments around adoption and fostering.  This note is 
in fulfilment of that undertaking. 

In addition to the very substantial policy developments contained within the Bill 
itself, Ministers have indicated an intention to bring forward a National Fostering 
Strategy.  An additional £12 million has already been given to local authorities to 
enable improvement in recruitment and retention of foster carers.  Although 
thinking on the Strategy is at an early stage, it would be expected to cover key 
issues such as 

 Recruitment planning 
 Placement of children 
 Consideration of changes required to existing Regulations to remove 

unnecessary restrictions while ensuring that children are safe 
 Fostering allowances and fees 
 Training and support for foster carers 
 Kinship care  
 Support for foster children to become successful learners. 

The last point above is already being considered as part of our wider review on 
Educational Outcomes for Looked After Children, which we expect to publish 
following the Parliamentary recess.  In addition, the Social Work Inspection 
Agency is soon due to publish its review on looked after children and we will of 
course consider the implications of that review’s findings, including the research 
on kinship care by Professor Jane Aldgate. 

Alongside these, the Getting it right for every child proposals envisage changes to 
children’s services and the Children’s Hearings system over the next few years 
with an increased focus on addressing children’s needs and improving their 
outcomes.  There will be significant reductions in bureaucracy, a freeing up of front 
line staff to get on and help children, and greater authority to take action.  New 
ways of working will help agencies identify what programmes or resources need to 
be available and should ensure more effective planning and funding processes at 
a local level.  Agencies will need to ensure resources and activities are not 
duplicated.

The Cabinet Delivery Group on Children and Young People is coordinating 
implementation of the actions in Hidden Harm-Next Steps around children in 
substance-misusing households as well as additional actions agreed by the 
Group.  This work will promote clear messages to parents and professionals that 
chaotic substance-misusing lifestyles are incompatible with good parenting and 
that the needs of children take priority over the needs of parents. 
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Key actions within the workplan include improved drugs education in schools, 
better links between addiction and sexual health services and potential contracts 
with parents in which in return for intensive support plans, parents commit to 
changing chaotic lifestyles and improving care for their children.  Part of this 
scenario includes looking at drug testing of parents and powers of access and 
inspection of homes.  These actions represent the merits or otherwise of a robust 
approach to the needs of children in substance-misusing households, and in 
consequence there is likely to be some rise in the number of cases where children 
are removed from the home.  Decisions will be required on a case by case basis 
and it is not therefore possible to put a cost on this potential rise.  The implications 
of the Hidden Harm-Next Steps will be taken into account in developing the 
National Fostering Strategy referred to above. 

As the Committee have noted, these policy developments will have financial 
implications.  While some, such as the Getting it right for every child proposals or 
any proposals to improve the educational outcomes of looked after children that 
emerge from the review, will have longer term savings attached to them, others 
will entail an initial increase in spending.  These factors will be taken into account 
in the Spending Review as part of the wider exercise to prioritise the Department’s 
spending needs. 

ADOPTION AND CHILDREN (SCOTLAND) BILL 

SUPPLEMENTARY NOTE TO EDUCATION COMMITTEE: FINANCIAL ISSUES 

At the Education Committee’s meeting on 7 June 2006, the Minister for Education 
and Young People undertook to provide supplementary evidence in response to 
points made to the Committee by the Finance Committee.  This note is in fulfilment 
of that undertaking. 

By way of introduction we would reiterate that in the Financial Memorandum and 
this note, emphasis has been given to the direct financial consequences of the 
Bill’s provisions as required by Standing Orders.  The Financial Memorandum did 
not intend to convey any sense that an objective of the Bill was to achieve savings, 
but rather that some effects of the Bill in encouraging more fostering (and on a 
more stable basis) and adoption, which are sought because of the better 
outcomes for children associated with them, will not only cause cost increases but 
in some respects may also bring savings.  The Executive accepts that there will be 
increases in costs in areas such as support after adoption and legal aid and has 
provided for such increases. 

Summary of points made by the Finance Committee 

Points made by the Finance Committee included: 

 Education Committee should seek assurances from the Minister as to the 
specific level of funding that will be provided to local authorities in 
implementing this Bill; 
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 Finance Committee concerned that the savings which the Executive 
suggests will off-set the cost of the Bill to a large extent are not based on 
anything beyond anecdotal evidence; 

 Finance Committee is extremely doubtful that the substantial savings 
anticipated in relation to the movement of children from foster care and 
residential care following adoption will be realised as it appears that 
demand for these services exceeds supply; 

 Education Committee should seek information from the Minister on a 
timetable for discussions with relevant parties; 

 Executive should make every effort to ensure that revised figures in relation 
to the provision of adoption allowances are provided to the Parliament as 
soon as is practicable; 

 Executive should proved revised figures in relation to post-adoption support 
as soon as is practicable; 

 Executive should monitor the use of the independent sector by local 
authorities for the provision of post-adoption support once the Bill has been 
implemented; 

 Executive should provide revised figures in relation to costs on the Scottish 
Legal Aid Board; 

 Education Committee should scrutinise the adequacy of existing local 
authority funding, seek assurances that sufficient additional funding will be 
made available for the implementation of the Bill and examine the credence 
of assumed savings suggested in the Financial Memorandum. 

Savings in residential accommodation costs 

The Finance Committee has expressed misgivings over claims that the provisions 
of the Bill will help to move children from residential care into adoption.  We do not 
claim this, but do suggest that some children may be able to move from non-
secure residential care into foster care because of increased fostering allowances.  
If improved allowances attract more foster carers, that may permit more such 
moves.  [Similarly, if children move from foster care into adoption, this may free up 
foster care places, although in some instances adopters may previously have 
been foster carers.]  The table at paragraph 399 of the Financial Memorandum 
suggested a range of potential savings associated with this.  We are now able to 
offer updated information, based on new average fostering allowances which have 
become available since the submission of the Financial Memorandum.  The most 
recent figures (for the 2003-04 financial year) show that local authorities pay an 
average of £119 per week for fostering allowances, while the average weekly cost 
of non-secure residential care is £1,647.  The potential saving of moving one child 
from non-secure residential care to foster care is £1,528 per week (£79,456 per 
annum).  Potential savings would be based on this saving for every child who 
moves from non-secure residential care to foster care.  Table 1 indicates the range 
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of potential savings based on moving children from non-secure residential care to 
foster care. 

Table 1: Potential savings in non-secure residential care costs 

Number of children Potential saving 
1 £79,456
10 £794,560
15 £1,191,840
20 £1,589,120
25 £1,986,400
30 £2,383,680
40 £3,178,240
50 £3,972,800
100 £7,945,600

It is difficult to predict the exact number of children who will move from non-secure 
residential care to foster care.  This information is currently not collected by local 
authorities.  (Local authorities collect information about looked after children on a 
yearly basis, but provide an overall picture, rather than tracking an individual 
child’s movement through the system.  For example, statistics provide a snapshot 
of how many children are subject to a particular type of statutory order on 31 
March of each year, but not what the previous status of a particular child was.)  
Anecdotal evidence suggests, however, that there are children who currently are 
placed in non-secure residential care, at least temporarily, because no foster 
placements are available.  We are working to establish if it is possible to collect 
this information.  We believe that the Bill will help to bring about conditions which 
will allow such children to move into foster care. 

There will, then, be savings directly associated with the Bill insofar as it leads to 
children moving from residential to foster care.  This is not to say that there may 
not be other pressures, extraneous to the Bill, that lead to any residential care 
vacancies being filled by other children. 

Fostering and fostering allowances 

In 2005-06 £1.9 billion was provided for social work within GAE.  Spending 
priorities are decided by each local authority.  In 2004-05, local authority net 
revenue expenditure on fostering across Scotland for 2004-05 was £55.67 million.  
The Scottish Executive has allocated an additional £12 million between October 
2005 and September 2007 to enable them to improve recruitment and retention of 
foster carers and to increase placement choice.  Additionally, we provide core 
funding to The Fostering Network (TFN) and the British Association for Adoption 
and Fostering (BAAF) and are funding TFN’s Improving Fostering Services e-
magazine, which is for sharing best practice and information about how local 
authorities are developing their services in light of the additional £12 million 
funding.

As the Finance Committee correctly notes, the Financial Memorandum does not 
specify a proposed minimum rate for fostering allowances.  We have not yet 
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undertaken consultation on the level at which such rates would be set.  We intend 
to do this as part of the development of the National Fostering Strategy.  In 
addition, we are awaiting publication of research into current average costs across 
all thirty-two local authority areas being carried out by TFN, COSLA and BAAF.

Using information about existing rates we are able to present figures which 
indicate the potential increase in fostering allowances which would be required to 
fund particular increases.  There are an estimated 3,500 children currently in foster 
care.  Only TFN’s suggested rates are above those currently paid by local 
authorities.  Moving to these rates would cost an additional £4,914,000 per year.  
This equates to an additional £27 per child per week. Notionally, moving from the 
average allowances paid by local authorities to suggested COSLA rates would 
result in a saving of £4,368,000 per year, while moving to suggested DfES rates 
would result in a saving of £2,184,000 per year.  In practice, however, it is unlikely 
that those authorities paying above any new rate would be able to lower their 
existing rate. 

The Financial Memorandum indicates that the Bill may help to increase the 
number of children who are adopted, with a consequent reduction on the number 
of children in foster care.  In their evidence, BAAF noted that the number of 
children entering foster care is increasing.  Nonetheless, through the Bill’s 
provisions, the increase in the number of children likely to be adopted will see an 
overall reduction in the number of children in foster care.  While the Bill will not 
affect the number of children requiring care outside the parental home, it should 
make a positive contribution to increasing the number of children who leave 
fostering for adoption. 

Adoption support services 

The Financial Memorandum indicated that the Bill’s provisions for adoption 
support services would cost an additional £2.35 million per year.  We believe that 
the Bill does not extend the range of post-adoption support measures which can 
be provided by a local authority.  Currently, under s.1(2)(bb) of the Adoption 
(Scotland) Act 1978, local authorities have a duty to provide ‘counselling and 
assistance … to children who have been adopted and to persons who have 
adopted a child’ and, under s.1(2)(c), ‘counselling for other persons if they have 
problems relating to adoption’.  In addition, the guidance advises that ‘Agencies 
should be flexible in considering how to meet the needs of adoptive families and a 
range of options needs to be developed’ and notes that support may be required 
on a long-term basis or at particular times and that birth parents may need support 
beyond the making of the adoption order.  Thus, we consider that the Bill restates 
the existing range of support services, albeit more explicitly.  The Bill does not 
contain any provision which extends the range of pre-adoption support services.  
We would expect the cost of providing this to rise in line with an increased number 
of adoption applications. 

The Bill does widen the range of people who can potentially access adoption 
support.  By doing so, and by placing a duty on local authorities to alert people 
involved in adoption to the availability of support, we expect there to be an 
increase in the take-up of support.  Combined with a prospective increase in the 
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number of children who are adopted, we would expect there to be an overall rise in 
the level of adoption support that is provided.  Additionally, the Bill contains a 
provision which places a duty on a local authority to pay cash to a person in lieu of 
a service which it has a duty to provide or has decided should be provided but is 
unable to provide directly.  We do not consider that this particular provision will 
result in additional costs over and above those associated with the provision of 
post-adoption support since the provision applies to services that a local authority 
has a duty to provide in any case.  While the ability to provide funding direct to 
families is new, the local authority has always been able to ‘sub-contract’ an 
alternative provider in these circumstances. 

We have proposed an additional £2.35m per year to meet this, but are continuing 
to research the current cost of post-adoption support.  In 2004 – 05, Scottish local 
authorities spent £7.1 million on adoption services.  This figure is not 
disaggregated and presumably includes all costs associated with providing an 
adoption service, including pre- and post-adoption support and the recruitment, 
assessment and training of prospective adopters.  Local authorities do not collect 
information on the costs of individual elements of providing an adoption service 
and initial discussions indicate that it may be difficult to gather such disaggregated 
information.  Although we have asked for further information on these costs, local 
authorities have not been able to provide it.  Based on existing information, we 
believe that an extra £2.35 million to take account of any increase in the proportion 
of the work that relates to support after adoption or placement for adoption, 
because of an increase in numbers of adopters and greater uptake of post-
adoption support especially, looks realistic.  Between 1999 and 2003 there was an 
average of 226 adoptions by non-relatives each year.  Adoptions by relatives tend 
to be by step-parents who already have the child living with them.  While such 
adoptions still require to be assessed, there is often less need for post-adoption 
support since these children tend not to have the same needs as those who have 
been removed from their birth families.  Adoptions by non-relatives account for the 
majority of support costs.  Based on the average of the last five years, an 
additional £2.35 million would equate to £10,398.23 per case. 

The Financial Memorandum suggests that the Bill may bring about savings in the 
costs of providing adoption support.  Nothing in the Bill is intended to reduce the 
level of support available for those affected by an adoption.  We recognise the 
importance of adoption support, both in the long-term and at particular points 
during an adoption (research suggests that support is particularly required when 
adopted children reach their mid-teens, when many express a desire to know 
about their birth family).  We believe that it may be possible to reduce the need for 
long-term adoption support in some cases through better assessment and 
matching and greater support at the beginning of a placement.  All children subject 
to a permanence order will remain looked after children and will thus be entitled to 
support from a local authority.  Other people affected by an adoption will also be 
eligible to request an assessment of their need for support.  Insofar as the 
Financial Memorandum indicated that there may some long-term savings as a 
result of the Bill, this was not intended to suggest a cost-cutting exercise, but 
rather to note the prospect in the longer term that improved support at an early 
stage will diminish the need for intervention later on. 
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Adoption allowances 

The Financial Memorandum suggested that the cost of providing adoption 
allowances as per the Bill will be cost-neutral in relation to any particular child.  
What was intended here is that where a child is adopted, and an adoption 
allowance is paid, such a child will almost always already be fostered and thus 
already have be the subject of an allowance.  While we intend to set a national 
standard for assessing a person’s need for adoption allowances, the power that is 
taken in the Bill is similar to the existing power in the Adoption (Scotland) Act 
1978.  It is not our intention to make the payment of adoption allowances 
mandatory, but to clarify the process by which decisions are made on whether 
allowances are to be paid, and, if so, how much should be paid.  Since local 
authorities already have the power to pay adoption allowances, there will not be an 
increase in the cost of adoption allowances for a particular child as a result of the 
Bill.  The cost of providing adoption allowances will increase overall if the number 
of children who are adopted increases.  We believe that the level of adoption 
allowances paid should be determined by a child’s need, which will differ from 
child to child: the now rare, but not non-existent, cases where a single healthy 
baby is adopted shortly after birth are very different from the adoption of a sibling 
group, or a child who has mental or physical disabilities.  Given the diversity of 
circumstances in which children are adopted, we believe that the best approach is 
not simply to replicate the fostering allowances regime. 

Legal Aid 

Since the submission of the Financial Memorandum, we have met representatives 
of the Scottish Legal Aid Board to discuss more fully costs associated with the Bill.  
This has helped to indicate a wider range of costs than originally thought and to 
create a better estimate of the cost of the Bill for legal aid.  Since the Board’s 
expenditure is funded on a non-cash limited basis by the Executive, any 
expenditure associated with the Bill will automatically be met in full.  We recognise, 
however, the need to produce as robust projections as possible for forecasting 
purposes.

It remains difficult to predict the number of applications for Permanence Orders 
and adoption orders that will be made under the new regime.  In 2003 (the last 
year for which figures are available), there were 98 applications for freeing orders 
and 373 applications for adoption orders.  We would expect the Bill to lead to an 
increase in the number of applications for non-relative adoption orders with a 
consequent increase in Legal Aid costs. We have estimated a modest increase to 
400 applications for adoption orders per year. 

The main increase to Legal Aid costs is likely to come from Permanence Orders.  
The Bill will see the abolition of freeing orders; in many cases where a freeing 
order might have been sought a Permanence Order will be a likely alternative 
(although the Permanence Order should not be thought of as a direct replacement 
for the freeing order).  We would estimate that there will be approximately the 
same number of applications for permanence orders as there are currently are for 
freeing orders.  The Bill will also abolish the existing Parental Responsibilities 
Order (PRO).  At 31 March 2004 (the last year for which figures are available), 
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there were 341 PROs in place: the number of PROs made per year is not 
collected.  We would anticipate a greater number of applications for Permanence 
Orders than for PROs, which are rarely used because of their comparative 
inflexibility (all parental rights and responsibilities transfer to a local authority under 
a PRO). 

Where a child for whom a Permanence Order is sought would previously have 
been the subject of an application for a Freeing Order or PRO, there will be no 
increase in numbers of court cases.  Other children for whom a Permanence order 
might be sought will be subject to a supervision requirement from a Children’s 
Hearing.  Such supervision requirements would usually be reviewed and renewed 
annually.  In addition, under existing regulations such a child would be a looked 
after child, whose position would be reviewed internally by the local authority every 
six months.  Once a Permanence Order is made, there should not usually be a 
need for the child’s position to be reviewed on such a regular basis by the 
Children’s Hearing, if at all, or (subject to amending regulations) the local authority.  
Overall, then, there will be reduction in review costs, but as this will be through the 
court based scrutiny of the Permanence Order obviating scrutiny by the Children’s 
Hearing, this will be a situation where expenditure in one system leads to savings 
in another.  We will continue to engage with the Board to produce more accurate 
estimates of additional costs. 

Consultation

The Finance Committee expressed its concern that sufficient consultation was not 
carried out, particularly in the context of adoption allowances.  The policy 
underlying the Bill was developed in a consultative way: local authorities, COSLA, 
ADSW and TFN were involved in the Adoption Policy Review Group (APRG) from 
an early stage and all participated in the consultation that followed the publication 
of the APRG Phase II report.  During the consultation, to which thirty local 
authorities responded, there was significant support for the proposals, particularly 
those on post-adoption support.  Many local authorities indicated that this would 
require additional funding although no estimates of cost were suggested (although 
the consultation paper did not expressly ask this).  That said, it is true that the 
timetable for drafting the Bill and its accompanying documents meant that we were 
unable to consult formally and methodically on these. 

We have met with representatives of major stakeholders such as COSLA, ADSW 
and voluntary organisations in the adoption field to discuss the Bill and related 
documents.  We now intend over the summer to engage more closely with them, 
both on the Bill, and on its financial implications.  This is likely to be a continuing 
dialogue over the course of some months as we move towards the next Spending 
Review and towards detailed implementation of the Bill through eg regulations on 
fostering allowances. 
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EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

5th Meeting, 2006 (Session 2) 

Wednesday 1 March 2006 

Present:
Ms Rosemary Byrne Lord James Douglas-Hamilton (Deputy Convener) 
Fiona Hyslop  Adam Ingram 
Mr Kenneth Macintosh Mr Frank McAveety 
Dr Elaine Murray Iain Smith (Convener) 

Apologies: Ms Wendy Alexander
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preliminary work to inform its possible future consideration of the proposed Adoption 
Bill and agreed to seek to appoint an adviser for its possible scrutiny of the proposed 
Bill.

The meeting closed at 10.32 am. 
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79

247



Education Committee, 8th Report, 2006 (Session 2) – ANNEXE F 

EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

8th Meeting, Session 2 (2006) 

Wednesday 29 March 2006 

Present:
Richard Baker (Committee Substitute) Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Adam Ingram Mr Frank McAveety 
Dr Elaine Murray Iain Smith (Convener) 

Apologies: Ms Wendy Alexander, Mr Kenneth Macintosh 

Also present: Robert Brown, Deputy Minister for Children and Young People 

The meeting opened at 10.34 am. 
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Adoption and Children (Scotland) 
Bill: Stage 1 

10:06
The Convener: We now move to our first formal 

oral evidence-taking session on the Adoption and 
Children (Scotland) Bill. Last week, members took 
part in three focus groups. The one that I was in 
was extremely interesting. Reports on those 
discussions will come to the committee in due 
course. 

We have with us the British Association for 
Adoption and Fostering Scotland. I welcome 
Barbara Hudson, the director, and Lexy Plumtree, 
the legal consultant. Do you have any opening 
remarks before we go to questions? 

Barbara Hudson (British Association for 
Adoption and Fostering Scotland): Thank you 
for giving us the opportunity to submit written 
evidence and to meet the committee today. I do 
not want to take up a lot of time with our issues 
because I am sure the committee has many 
questions. We look forward to answering those 
and discussing the bill with the committee. 

I will make a few introductory remarks. When 
dealing with the bill, it is important to recognise 
that adoption has been around for a long time and 
that in the course of its history a number of 
valuable lessons have been learned. We welcome 
the opportunity that the bill gives to put right things 
that we have been doing because, with the benefit 
of hindsight, we realise that they need to be 
changed. We also need to incorporate in new 
legislation what we have learned. 

Adoption is a legal process by which a child 
joins a new family and enjoys the emotional 
benefits of that. We hope that adoption will 
improve a child’s life chances and give them a 
family resource, so ensuring that someone is there 
for them for life. Anyone who is a parent knows 
that that role does not stop when a child is 16 or 
18; it goes on until they are a lot older. It is 
important to create an opportunity for children to 
have such a family experience. 

People who have been involved in adoption 
recognise that it changes their lives irrevocably. 
The change is mainly for the good, but there are 
sometimes difficulties along the way. In such 
cases, people have benefited from having access 
to support and help, but in the past such 
opportunities were limited. Moreover, people have 
occasionally felt stigmatised when they have 
asked for help and support because they felt that, 
by doing so, they were deemed to have failed in 
some way. We must consider such issues. 

We have learned from the history of adoption 
that there must be a strong link for an adopted 
child between their past and the present and that 
adoption is not about closing the door, drawing a 
veil over the past and pretending that it never was. 
It is important for people’s sense of identity to 
know about their background and to have links 
and contact with important people from their past; 
it helps them in the present and provides a good 
basis for their future development. We think that it 
is important to include that consideration in the bill. 

Finally, we realise that the only way of 
measuring a legal process is by whether it does 
what it is supposed to do and how it makes people 
feel and behave. Adoption is an important legal 
process for some children and families. Although 
children need to feel secure and settled in a family 
that is not their birth family, they might not want to 
sever links with their birth family—and the people 
who bring them up need to feel that they can 
legally act on the child’s behalf. The new 
permanence order, which is a radical measure, 
enables people who bring up children who are 
looked after and accommodated by the local 
authority to act on the child’s behalf. 

I hope that it has been helpful to identify past 
difficulties with adoption, to point out how they 
have informed the present process, and to set out 
our hopes for the future. 

The Convener: Thank you. I will open up the 
session to members’ questions. 

Lord James Douglas-Hamilton (Lothians) 
(Con): In practice, will placing a statutory duty on 
local authorities to make plans for the provision of 
adoption and support services make much 
difference? 

Barbara Hudson: Yes. The current regulations 
make such provision, but adherence to them has 
sometimes been absent. Introducing a statutory 
duty will send a very clear message to the relevant 
organisations that they must make such plans. 
Adoption is a lifelong process, and any such plans 
must support it. 

Adoption and support services have implications 
not only for social work departments but for health, 
education and housing departments. We must 
remember that the majority of children are adopted 
from the looked-after and accommodated system. 
Having, as a result of grave concerns about their 
health, well-being and welfare, intervened in those 
children’s lives and decided that they should grow 
away from their birth families, the state, in the form 
of the local authority, must maintain its 
responsibility and ensure that every possible step 
is taken to give them a good deal. 

Lord James Douglas-Hamilton: Are you happy 
for ministers to set out in regulations the 
information that should be kept about adoptions 
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and the circumstances in which such information 
should or should not be released? 

Barbara Hudson: I will ask my legal colleague 
to answer that question. We felt that with this kind 
of Morecambe-and-Wise presentation we could, 
between us, cover the various practical and 
professional issues and legal details. 

Lexy Plumtree (British Association for 
Adoption and Fostering Scotland): We are 
happy with the provisions in sections 39 and 40, 
which are similar to provisions in the existing 
legislation. There are also regulations that govern 
adoption agencies. We do not know the contents 
of the regulations that will be made under the bill, 
but we expect a relatively similar scheme to be 
developed. That is important because the current 
scheme preserves the confidentiality of adoption 
agency records and restricts access to them. I 
should also point out that adoption agency records 
are exempt from data protection subject access 
provisions, which is important in maintaining the 
necessary confidentiality. 

On the assumption that the new legislation will 
introduce a similar model, we welcome it. 
However, we would be unhappy if people who 
have been adopted become subject to extreme 
restrictions on access to adoption agency records. 
The tradition in Scotland is that those who have 
been adopted have reasonable and appropriate 
access to court and adoption agency records. We 
hope that that tradition will continue. 

10:15
Fiona Hyslop (Lothians) (SNP): I would like to 

ask about dispensing with parental consent for 
adoption. The bill is quite stark, because only one 
of five conditions needs to be met. One is that  
“the welfare of the child requires the consent to be 
dispensed with.” 

That could be subjective. What practical difference 
do you think the proposed changes for simplifying 
dispensing with parental consent will make? 

Barbara Hudson: You are right to highlight the 
fact that the bill presents a stark situation, but it is 
important to understand that we will have to 
unpack what we mean by welfare in that context. It 
might be helpful to develop the idea of a welfare 
checklist, to agree a set of common areas for 
discussion, which would enable the agenda to be 
set when people are having a discussion about 
what is meant by a child’s welfare and why, in a 
specific set of circumstances, it should mean that 
we want to dispense with parental consent. A 
checklist would provide a general set of 
circumstances, but it would enable us to have a 
clear remit that focuses on the needs of the child, 
not just in the here and now but throughout their 
life, and it would allow us to use the paramount 

principle as a way of ensuring that. Does that 
answer your question? 

Fiona Hyslop: It does, but we are currently 
engaged in a debate about what should happen to 
children of drug-misusing families, which is a 
specific, practical and real example of such a 
situation. How do you envisage the new legislation 
working, bearing in mind that drug dependency—if 
we get rehabilitation right, which is a big if—may 
be only a temporary issue, whereas adoption is 
fairly permanent? As is obvious, every child is 
different, but do you feel that permanence orders, 
rather than adoption, might be applicable in such 
instances? The interpretation of that section could 
lead people to think that the bill would make it 
easier for children of drug-misusing parents to be 
put up for adoption.  

Barbara Hudson: It is important to understand 
the process by which plans are made for children, 
whether for adoption or for the new permanence 
order. The local authority that has intervened in 
the welfare of the child will have a fairly detailed 
planning process, and decisions will be taken at 
child care reviews and at something called an 
adoption and permanence panel, which consists of 
people who have experience of adoption and 
fostering, independent people, educational 
psychologists and teachers. The plan for any child 
will therefore be scrutinised and considered on the 
basis of what will be right for that individual child.  

I do not think that anyone starts from the general 
premise that all children from drug-misusing 
households should be placed for adoption or 
should not be placed for adoption. For each and 
every child, you examine the circumstances and 
consider what their experiences were while they 
were being cared for, or not cared for, by that 
parent, what the likelihood is of that parent sticking 
with their rehabilitation and, if they do stick with it, 
what the likelihood is of their being able to offer 
something consistent to the child for the duration 
of their childhood. Those are the issues that are 
weighed in any consideration.  

Fiona Hyslop: That reinforces your initial point 
that there needs to be a checklist to assess what 
welfare actually means.  

Do you believe that there has been a shift in the 
balance between the rights of birth parents and 
the rights of children in the provision about 
dispensing with parental consent, or do you think 
that the balance that was struck by previous 
legislation has been continued? 

Barbara Hudson: The bill is probably restating 
something that we believe is important, but it also 
comes at a time when we know more and 
understand more about the impact on children of 
their parents’ behaviour. We know much more 
now about the impact on children of living with 
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domestic violence and the effects that trauma can 
have, about the impact on children of maternal 
misuse of drugs or alcohol while the child is in 
utero, and about the impact of early adverse 
experiences on the physiological and emotional 
development of children.  

There has been a sense that if no harm was 
seen to be coming to the child or if no harm was 
intended to the child, no harm was being done to 
the child. We now recognise that people do not 
have to intend to do harm to a child to cause them 
harm, and that parental neglect or parents’ 
preoccupation with their own issues can mean that 
children might not receive the optimum amount of 
parenting. The aim is to focus on the child.  

As members will be aware, the message that 
emerges time and again from investigations and 
inquiries about children is that people have not 
focused on the child and that the child is invisible. 
There has been too much focus on the deeds, 
wishes and actions of the parents, but not enough 
on their actions in relation to the child. 

Fiona Hyslop: You do not think that legislation 
has shifted the balance towards the rights of the 
child; you think that the status quo has been kept. 

Barbara Hudson: It is holding things in 
balance—and there always has to be a balance.  

The Convener: I will ask about the issues the 
courts and adoption agencies have to take into 
account under section 9 when considering 
adoption decisions. What impact will the proposed 
changes have on the adoption process? Are there 
other issues that you think the courts and adoption 
agencies should have to take into account when 
considering whether it is appropriate to place a 
child for adoption? 

Lexy Plumtree: We are reasonably satisfied 
with section 9, which restates some of the existing 
provisions in section 6 of the Adoption (Scotland) 
Act 1978, which relate to the welfare of the child 
being paramount throughout life, the views of the 
child and the fact that an order should not be 
made unless that is the appropriate thing to do.  

We are very happy to see the provision in 
section 9(4)(b), on consideration of 
“the child’s religious persuasion, racial origin and cultural 
and linguistic background”, 

which was originally put into legislation by the 
Children (Scotland) Act 1995. We are happy to 
see that provision being continued.  

We were happy to see the introduction of a new 
provision in section 9(4)(c) on consideration of 
“the likely effect on the child, throughout the child’s life, of 
being an adopted person.” 

That was recommended in the adoption policy 
review group report. The group felt—and we 

agreed—that that was another factor that ought to 
be taken into account.  

Section 9 lists some important things that should 
be considered. One would not necessarily wish to 
have a huge list in that section, but it is important 
that the overarching welfare of the child is seen as 
the paramount matter and that the child’s welfare 
throughout life is also mentioned.  

Mr Ingram: I want to ask about adoptions by 
unmarried couples. You are in favour of the 
provisions that enable unmarried couples to adopt 
a child jointly. There is nothing in existing law to 
prevent one person in an unmarried couple 
adopting a child, while the other shares in the 
child’s upbringing. To what extent does the current 
restriction on joint adoption deter unmarried 
couples from adopting? Will the proposal have a 
real impact on extending the pool of available 
adopters? 

Barbara Hudson: It is more likely than not to 
extend the pool of people who come forward to 
adopt. You are absolutely right. People in a 
partnership have been able to apply to adopt: one 
person has been able to become the adoptive 
parent and the other person in the partnership has 
been able, through other legal orders, to play a 
role in the child’s life.  

Looking at that from the perspective of the child, 
which is our prime concern, it would make sense 
to the child to tell them that they are being brought 
up by the two partners, who have made a joint 
commitment to them under an adoption order. It is 
always important to think about how intelligible 
things are to a child or young person. I think, and 
other practitioners believe, that it would be helpful 
for children to have an understanding that both the 
people who are looking after them are their joint 
adoptive parents.  

Mr Ingram: You do not have any quantification 
of the growth in the pool of adopters that the new 
provisions might cause. 

Barbara Hudson: No. It would be irresponsible 
to say that the proposal will mean that hundreds 
more prospective adoptive parents will come 
forward—would that any provision could make that 
happen. We would all be delighted if the bill 
brought about a resurgence of interest in adoption, 
especially if that helped the children who most 
need adopting, who are older children and children 
who have experienced considerable adversity. 

Mr Ingram: There is obviously a certain 
sensitivity around the proposal. Have you 
encountered any particular problems in dealing 
with children’s carers who are in unmarried or 
same-sex relationships? 

Barbara Hudson: I will unpack the question, if I 
may. With people who are unmarried and who are 
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in a partnership, whether they be of the same sex 
or of opposite sexes, it is inevitable that one 
person—the person who is the adopter—will be 
seen as the senior partner in the relationship and 
the other will be seen as the junior partner, if I can 
use such business imagery.  

It is hard to underestimate the corrosive effect of 
an arrangement whereby only one partner has the 
entire legal responsibility, and it poses risks for the 
child because if anything should happen to the 
senior partner—the person who has adopted—it 
can sometimes be quite complex to ensure that 
the other partner has an equal say in the child’s 
upbringing following their partner’s illness or 
death. That brings me back to my original point. 
The provision is about providing security for the 
child rather than about making things neat and tidy 
for the adults. 

Your question might also have been intended to 
explore what it is like for children to grow up in the 
care of people who are in unmarried relationships. 
Children will tell you that what is important is the 
quality of the care they receive, not the legal 
status of the two people who look after them. 
However, that status has a meaning and an effect. 
Children who are brought up away from their birth 
families experience difficulties because people do 
not understand their situation. School fellows and 
even school teachers can ask questions that make 
such children feel stigmatised and different. I am 
not sure that legislation will put that right, but 
greater awareness of the issues and a better 
informed public should help. 

I will give an example of what I am talking about. 
Let us say that a school asks the children to bring 
in a photograph of what they looked like when they 
were babies. A looked-after child will not 
necessarily have a photograph of themselves as a 
baby or a picture of themselves with their mum 
when they were wee. Children might be asked to 
do their life charts as part of their work in one of 
the primary grades. Doing a life chart that says, 
“Aged two—become looked after; aged three—join 
a foster home; aged four—move to another foster 
home; aged five—move to an adoptive family” 
stigmatises a child. As much difficulty and distress 
is caused by that process as by any name calling 
in the playground. That is an observation about 
the limitations of what we can achieve through 
legislation. Better education on the issue is 
necessary. 

Mr Ingram: You mentioned stigma, which might 
be associated with joint adoptions that are carried 
out by same-sex partners. Do you have any 
reflections that you wish to share with us on that 
issue?

Barbara Hudson: I would be very sad if we did 
not proceed with legislation that would be 
beneficial for children simply because we believed 

that its implementation would be affected by the 
bad behaviour of other people. If we chose not to 
proceed with the bill on the ground that children 
would be subject to bullying or name calling in the 
playground or to having other people make 
judgments about them because of the sexual 
orientation of their parents, we would be doing 
children a disservice.  

10:30
The bill is not about adult rights but about 

widening the pool of people who can be 
considered as prospective parents. Because of the 
practice that I see in my role throughout Scotland, 
I believe and have confidence in the assessment 
process of prospective adopters. I do not believe 
that anyone who has anything other than the best 
intentions to bring up children will pass the 
scrutiny process of an in-depth assessment by a 
social worker and an adoption and permanence 
panel. I do not share the anxiety that frivolous 
applications or those that are driven by political 
correctness will proceed. 

Children who grow up with gay fathers and 
lesbian mothers experience care that is no better 
or worse than any other parenting. There is no 
evidence that such a situation has a deleterious 
effect on children’s health, welfare or 
development. 

Dr Elaine Murray (Dumfries) (Lab): You say in 
your submission that you are generally in favour of 
permanence orders but that you have concerns 
about how they might work. Some of the adoptive 
parents whom we met last week expressed 
concerns about the division of responsibilities. If a 
court has allocated some responsibilities to birth 
parents, some to the local authority and some to 
the prospective adoptive parents, it is difficult for 
the prospective adoptive parents to know from 
whom they should obtain permission for a child to 
go on holiday or sleep on the top bunk of a bed. 
Why are permanence orders good in principle? 
What is wrong with the way in which the Executive 
has presented them? 

Barbara Hudson: The permanence order is a 
new measure, so it is hard for all of us to get our 
heads round it. Unlike some orders, it is intended 
to be both a process order and a state order. For 
some children, a local authority will seek a 
permanence order to progress planning in relation 
to a child and to signal a clear intention that a 
child’s future no longer lies with the family into 
which they were born, that they will not return to 
that family and that their future may lie with 
prospective adoptive parents and the application 
of an adoption order. 

In that situation, I hope that a local authority that 
had obtained a permanence order would use it as 
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part of planning for a child and would use the 
allocation of differing amounts of responsibility 
between itself, the birth parents and the adoptive 
parents as a way of involving the adoptive parents 
in the planning and decision making for that child. 
As the child went through that process, that would 
give the adoptive parents a sense of being able to 
claim the child and a feeling that they would 
become the irrational advocate for that child—the 
people who fight for the child and who the child 
needs to represent their views and wishes. The 
order would be used as part of a process. 

The other strand of the permanence order is that 
it will be used as a state order. The planning for 
and progression to adoption will not be right for 
some children. The complete transfer of legal 
responsibility away from their family of origin and 
into a new family will not be helpful for them. 
However, they will need a sense that no more 
changes will take place. We cannot overestimate 
the impact on children of repeated changes and 
rehabilitation attempts and of living a provisional 
existence, not knowing where they will go next. 
None of us copes well with uncertainty and doubt. 
A key principle is that we should attempt to give 
children certainty and security. A permanence 
order signals an end to going back into care. To 
some children, it will mean that they are to go on 
to adoption, but to others, it will say that they are 
no longer moving and that they can be sure of 
where they will have their next birthday and where 
they will be at Christmas. Children have a sense 
that they will stay where they are only if the people 
who parent them day by day can exercise 
authority on day-to-day activities: taking them to 
get their hair cut; taking them to hospital; saying, 
“Yes, you can go and stay with your pals”; taking 
them on holiday; and consenting to school trips. 
We want local authorities to share parental 
responsibility flexibly with the people who are 
bringing the child up, so that there is a real sense 
that the people who are looking after the child are 
the people who are in charge. 

I hope that that helps you to understand the 
different ways in which we expect the permanence 
order to be used. It is two things. Now that I have 
explained the rationale behind it, my colleague will 
explain a little bit about where we think that we 
need some changes. 

Lexy Plumtree: You asked specifically about 
the situation of a child on a permanence order who 
is living with prospective adopters; however, some 
children may be living long term with a foster 
carer. It is important to make it clear—and, as far 
as I can see, there is nothing in the bill that does 
so—that when a local authority makes a 
permanence order it has the final say in any 
dispute on a day-to-day basis; otherwise, there will 
be endless applications going back to court about 
who can do what. That needs to be made clear. 

The idea of the permanence order is also that 
both sets of parents may continue to have quite a 
number of responsibilities, where that is 
appropriate. Obviously, if a court that is granting a 
permanence order thinks that the birth parents 
should have very little involvement in the child’s 
life because the child’s welfare requires that, the 
court can take away quite a lot of their 
responsibilities and rights. However, if—as we 
hope will be the case in a number of situations—
there is not that need to take a lot away from the 
birth parent, someone must still have the final say 
in any debate about whether, for example, a 
passport application gets signed or in a matter of 
medical consent concerning a younger child who 
is not able to consent for himself or herself. We 
would welcome greater clarity about that. 

Dr Murray: Your written submission makes the 
point that it is not clear that local authorities will 
have the controlling responsibility.

Lexy Plumtree: No. We would like some sort of 
provision equivalent to those in the Children Act 
1989 and the Adoption and Children Act 2002. 
They deal with different types of orders, but where 
the same issue arises in the English and Welsh 
legislation, a ranking system is provided for. I am 
sorry that I do not have the section numbers at my 
fingertips; I can find them out. 

Dr Murray: You express concern also about the 
possibility of a permanence order revoking 
adoption. That strikes me as a little strange. I 
cannot envisage a real-life situation in which that 
would happen. 

Lexy Plumtree: I hope that that might be the 
subject of an amendment at stage 2. Under 
section 87, certain existing orders are revoked 
when a new permanence order is made. Although 
I would wish some variation of the section 11 
orders and believe that most section 11 orders 
should fall on a permanence order, I think that an 
adoption order should not fall. A permanence 
order should not and will not revoke a birth 
parent’s responsibilities and rights, and an 
adoptive parent is, by virtue of the earlier adoption, 
in the same legal position. Their parental 
responsibilities and rights will be interfered with, to 
a greater or lesser extent, by the permanence 
order just as a birth parent’s responsibilities and 
rights will be—that is as it should be. However, at 
this stage, birth parents and past adoptive parents 
should be on a level playing field. 

It is contrary to United Kingdom public policy to 
have a general provision that revokes adoption. 
Legal provision for the revocation of adoption is 
very restricted both in Scots and in English and 
Welsh legislation. The provision in section 87 
seems out of place, and I hope that it will be 
removed. 
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Dr Murray: It is possibly a drafting error. 

Lexy Plumtree: I would not necessarily say 
that. In drafting a complex piece of legislation, it is 
very difficult to get everything right the first time. 
We have the opportunity to give evidence and 
submit amendments, so I am not expressing 
shock or horror; I am just asking for that provision 
to come out. 

Dr Murray: You are also a bit concerned about 
section 84(5)(a) 
“because it continues with a provision from freeing”. 

The statement in the policy memorandum 
suggests that permanence orders will replace 
freeing orders. Would you like to say a little more 
about your concern in this regard? 

Lexy Plumtree: Yes. We do not see the 
permanence order as a replacement for the 
freeing order. Freeing is a very different thing: it is 
a non-mandatory process en route to adoption, 
albeit that—for a variety of reasons—local 
authorities often use it. As I said, freeing orders 
are non-mandatory; they apply only in the case of 
adoption. 

The idea behind the permanence order, as can 
be seen in the adoption policy review group report, 
is to introduce a much more flexible order that can 
be used in cases where adoption is the plan—
although there should be no obligation on local 
authorities to use it on the route to adoption—and 
also made available in cases where the child 
cannot live at home for one reason or another, but 
for whom some form of legal permanence is 
required. My colleague explained that. 

We hope that the permanence order will be a 
much wider and more flexible piece of legislation. 
Perhaps I am being optimistic, but I have always 
thought of it as a public law reflection of section 11 
of the 1995 act. Section 11 allows the court to 
make any appropriate order relating to parental 
responsibilities and rights, as may be appropriate 
for the child. Although most of those orders 
concern contact or residence, there is 
nevertheless great flexibility in the provision. We 
would like to see the same possibility of flexibility 
in the permanence order, which is not a 
replacement for freeing or freeing by another 
name.

Dr Murray: Right. I was a little confused on that. 
The policy memorandum says: 

“The permanence order will replace freeing orders and 
parental responsibilities orders”. 

I assume that those orders will cease to exist, but 
that the permanence order is not an exact 
replacement. 

Lexy Plumtree: Yes. It is a replacement in the 
sense that it may be used in the sort of hotly-

disputed case in which the local authority feels 
strongly that a child needs to be safely removed, 
permanently and legally, from a family and put up 
for adoption. In such a case, the authority may 
well go down the route of making an early 
permanence order application to move things 
along. In that sense, the order may be seen as a 
replacement for freeing, but it is not a like-for-like 
replacement. That is why I would not have used 
the word “replace”. 

If I may, I will comment on section 84(5)(a). We 
are concerned about the continued condition in a 
permanence order—where the plan is for 
adoption—that the court has to be satisfied that 
the child 
“has been, or is likely to be, placed for adoption”. 

That does not apply in permanence order 
applications where no authority is sought for 
adoption. In freeing cases, this matter has proved 
to be awkward and difficult. My policy colleagues 
tell me that it can suggest that the question that is 
being asked is whether the child is good enough to 
be placed. That is not comfortable. Permanence 
orders are not a replacement for freeing. If 
someone is seeking authority for a child to be 
adopted, they must, very properly, deal with the 
consent of the birth parent, either by agreement or 
dispensation; that is crucial. However, also to have 
to establish the likelihood of adoption will serve 
only to get in the way of securing the permanence 
order for the child. Basically, because of all the 
safeguards—the consent of birth parents must be 
gained or dispensed with, the child’s welfare must 
be considered and so on—the provision is not 
necessary. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): I see that you welcome the provision for 
regulations about fostering allowances. What 
impact will that make? How important is this 
move?

10:45
Barbara Hudson: It is very important. You will 

be aware that there is a considerable shortfall in 
the number of foster carers who are available 
throughout Scotland to meet the needs of children 
who need placement. Also, work that we and our 
colleague organisation the Fostering Network 
have done has estimated that, to provide a 
properly funded fostering service that fulfils all our 
aspirations, we would need increased investment 
of about £65 million, which is not exactly a small 
amount. That will give you a sense of where we 
are coming from. 

We are aware that, in Scotland, there is 
considerable variation in the amount of money that 
each local authority pays its foster carers as an 
allowance for looking after children and the 
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amount of money, if any, that is paid for the 
business of bringing up children. We hope that 
having and exercising the provision to set a 
minimum rate for allowances will avoid the 
postcode lottery that results from local authorities 
doing what they want in their areas. That lottery 
creates a mixed economy, which is not helpful for 
children. We hope that, regardless of where a 
child lives, they will have the choice of a foster 
home if they become looked after and 
accommodated. Therefore, the ability to regulate 
would be of benefit. 

Ms Byrne: Should the same kind of regulation 
also apply to kinship carers? It might not be a 
fostering allowance as such, but perhaps there 
should be some kind of support. We are talking 
about adoption being an option when the parents 
are unable to take care of their children’s welfare 
needs, but there is a gap on kinship care and the 
extended family as one of the routes that could be 
taken. If such carers are not to be given the same 
kind of support as foster parents or prospective 
adoptive parents, it would seem to place them on 
a lower level of importance. That is my view; what 
is yours? 

Barbara Hudson: I know that you will hear 
evidence from one of my colleagues about family 
group conferences. That is an approach whereby, 
when children first become looked after or there is 
a risk of them becoming looked after, we bring kith 
and kin together to consider who might be able to 
offer something to the child. That is an important 
approach, but how it is supported financially is an 
extremely wide and complex question. The 
availability of financial support for such care is not 
only within the remit of the local authorities, 
particularly the social work departments; it takes 
us into state benefits. Local authorities were not 
set up to provide benefits; they exist to promote 
people’s well-being and welfare, not necessarily to 
address their financial issues. 

Some research on kinship care has been 
undertaken in Scotland. I am given to understand 
that that is likely to be published in the not too 
distant future and I hope that it will contain 
recommendations that will give us some ideas 
about what should be in place. Depending on the 
timing of that, I guess that it could be possible to 
determine whether there was an opportunity to 
address the issue in regulations, if not in the bill. 

Ms Byrne: The bill’s provisions on fostering are 
about allowances and nothing much more. Are 
you disappointed by that and would you have 
preferred there to have been more on fostering in 
the bill? 

Barbara Hudson: We have high hopes of the 
regulations and guidance on that because there is 
probably not a lot wrong with the current 
legislation on fostering. In the light of more than 10 

years of the Children (Scotland) Act 1995, we 
need to address some of the issues that have 
come up through practice. One important measure 
is to use regulations to address fostering 
allowances.

The regulations relating to the composition of 
households that are involved in fostering must be 
reconsidered—in particular, the regulation that 
prevents unmarried adults of the same sex from 
being considered as foster carers. That has 
caused difficulties. For example, if a single woman 
fosters a young woman, once the young woman 
reaches adulthood they are unrelated adults of the 
same sex sharing a household. The regulations 
could be seen to militate against that. We expect 
the regulations and guidance to build on what we 
have learned over the past few years, and we look 
forward to consultation on those. 

Lexy Plumtree: We see the permanence order 
provisions as providing a big support for long-term 
fostering. Although they are not called fostering 
orders, we see them as supporting the fostering 
system. 

Mr Kenneth Macintosh (Eastwood) (Lab): My
question relates to the questions that were asked 
earlier about the provision of information. Can you 
expand on the importance of the disclosure of 
medical records? The ability of ministers to 
prescribe when the medical records of birth 
parents should be disclosed would be 
controversial; however, it is important that 
adoptees have access to their family’s medical 
history. Why is that important? 

Barbara Hudson: You have already highlighted 
the issues. We hope that, when a child or young 
person becomes looked after and accommodated, 
the maximum amount of information will be 
obtained at that time about the health and welfare 
of their parents. If the parents’ situation changes, 
we hope that that information will be shared. 
However, parents sometimes find themselves at 
loggerheads with the local authority that is making 
plans for the child and refuse consent for 
everything—that is a way of expressing their 
distress and anger. Although I recognise the 
legitimacy of those feelings, as children get 
older—and increasingly as we understand the 
nature of inheritance regarding predisposition to 
certain illnesses—it is sometimes worrying for 
them not to know the health background of their 
parents. 

Sometimes, the parents will have died and the 
children will want to find out the cause of death. 
People might say that it was because they took an 
overdose or something like that, but the cause of 
death might mask a complex set of health 
circumstances that led up to that. It is therefore 
likely to be of benefit to the adopted person to find 
out that information. We recognise that this is a 
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fairly controversial measure; however, as I said at 
the outset, it is very much driven by the 
experience of adults who were adopted as 
children and the issues that have arisen for them 
in later life. If someone develops a particular 
health condition as an adult and people say that it 
might be hereditary, the way in which the condition 
is treated and the person’s view of what the future 
might hold for them will depend on whether the 
condition was in their family or whether it was just 
something that happened to them. In those 
circumstances, it would be important for people to 
have the opportunity to get some further 
information.

Mr Macintosh: I have one other question, on an 
issue that was touched on earlier by Fiona Hyslop. 
The nature of adoption is changing from families 
giving up their children for adoption to more 
children being removed from families without 
consent. Is it fair to say that, in some of those 
cases, the process takes too long—it can extend 
over several years—and can be damaging? Will 
the bill help to address that situation? 

Barbara Hudson: I agree that the profile of 
children who are being placed for adoption now is 
hugely different from that of children who were 
placed for adoption 25 or 30 years ago. That is 
one of the challenges. We are talking not about 
relinquished infants, but about children who have 
been subject to physical, emotional and sexual 
abuse and to neglect and who have made at least 
two moves—from their birth family into care and 
from care to possible adoptive parents—although 
it is likely that they have made many more moves 
than that and have had many care givers. We are 
dealing with a different cohort of children, which is 
why the adoption support that I mentioned is 
important.

As I said in response to another member, the 
focus in the process is on what adults want to 
happen and say that they will do, rather than on 
what they are capable of delivering. Sometimes, in 
the spirit of optimism, people make rehabilitation 
attempts in the face of considerable evidence that 
they are unlikely to be able to do them. Being able 
to signal a clear direction of travel on permanence, 
perhaps through applying to the court for a 
permanence order, will help. 

The bill provides for considering whether court 
processes could be shortened. If the processes 
were timetabled, people would not have to keep 
breaking off. If matters that are in dispute are 
agreed on, the parties can focus on them rather 
than throwing everything into the discussion, such 
as what the weather was like on a particular day or 
what the name was of the worker or other person 
who visited. The key concerns are the capacity of 
parents to bring up and protect their child, whether 
they have demonstrated that and whether, if they 

have not demonstrated that, it is reasonable to risk 
a child’s future by having another go. We hope 
that the bill will shorten the timescale. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): Yesterday, the Finance Committee 
considered the financial memorandum to the bill. 
We are concerned more with policy, but the 
Finance Committee discussed the resource 
allocation to post-adoption services. Your bigger-
picture paper says that about £60-plus million is 
required in broader terms. Even a reasonable 
estimate that 20 per cent of that is required would 
still mean that £12 million needs to be found to 
address your concerns. Does the financial 
memorandum significantly understate the 
resources that are required to meet even the bill’s 
aspirations? Should it avoid the assumption that 
savings could be made, because that could have 
an impact on other children’s care budgets? 

Barbara Hudson: Yes—that is exactly what we 
tried to say in the information that we provided to 
the committee. In answering Mr Macintosh’s 
questions, I tried to describe a profile of the 
children whom we know about—those who are 
looked after and accommodated. The fact that 
they will be subject to a permanence order or 
placed in adoption does not change the nature of 
those children, who have had some of the most 
adverse starts in life. 

The folk who will bring up those children—
whether they are subject to a permanence order or 
an adoption order—will need access to support, 
which does not mean just a social work visit or 
access to respite care because the child is 
demanding. There are long-term opportunities for 
therapeutic support for children who have 
difficulties with making relationships and whose 
emotional behaviour is of concern. I am not saying 
that every child who is placed in a permanent 
arrangement or who is placed in adoption will have 
problems or that every person who applies to 
adopt or who parents a child who is subject to a 
permanence order will find themselves in 
difficulties, but we owe it to those children and 
families to say that if they feel that they need 
support in some situations, it will be available to 
them.

The support that is available to people varies 
throughout Scotland. If people live in the central 
belt, a number of voluntary organisations are able 
to support them, but if they move further north or 
to the south-west, there is not the same range. 
Those organisations provide many services for 
which they make no charge. The services are 
good, but their costs are not known and not borne. 

11:00
It would be unrealistic and, in some ways, 

irresponsible to think that we are looking at the bill 

90

258



3205 10 MAY 2006 3206

as a cost-neutral or cost-saving exercise. We are 
talking about provisions for very vulnerable 
children. Members do not need me to rehearse the 
consequences of children not having a good-
quality experience in childhood. I refer to the 
subsequent costs that are associated with mental 
ill health, unemployment and people becoming 
members of the prison population. We know that 
the outcomes for children who are subject to the 
variability of care are considerably worse than the 
outcomes for others. The point of adoption and 
permanence is that, if we secure children in a 
family in which they can experience stability and 
consistency, that cannot but help their ultimate 
long-term welfare and development and enable 
them to contribute. I do not want to portray 
children as victims. They have suffered adversity, 
but they will not grow up as victims if we provide 
the right services. They will be able to make a 
contribution to us in Scotland. Frankly, it is in the 
interests of all of us to ensure that we invest 
resources at an early stage, so that later there are 
folk to take care of us. 

Fiona Hyslop: My question is about step-parent 
agreements. In 2004, there were only about 400 
adoptions, but tens of thousands of children—if 
not more—are living in stepfamilies. Why do you 
think that step-parent agreements were left out of 
the bill? What problems will be caused by leaving 
stepmums, stepdads and their stepchildren in 
limbo?

Barbara Hudson: The situation at the moment 
is that if a child is living with one of their birth 
parents who has remarried, so that there is now a 
step-parent, the new parent may take on a 
particular responsibility for that child through 
adoption. In our view, that potentially cuts out the 
other birth parent and members of their extended 
family—grandparents, uncles, aunties and 
cousins. To maximise children’s sense of 
belonging to a family, it is helpful not to cut people 
out. The adults should make an agreement—with 
support or mediation, if necessary—so that there 
is no question of a child having to choose whom 
they see as their family. Everyone should work 
together. I know that that is a counsel of 
perfection, because we are saying that people 
who may feel upset, angry and anguished about 
the end of the adult relationship should work 
together. However, it is important for the sake of 
the child’s welfare that they should do that. We 
should look to create the opportunity for step-
parent agreements. 

Fiona Hyslop: What legal powers would step-
parents have under such agreements? Would 
such agreements be more about them and less 
about the children? 

Barbara Hudson: I refer you to some of my 
earlier observations about children needing to 
know that the people who are looking after them 

on a daily basis can act on their behalf. I hope that 
the agreement would specify that the person who 
was living with the birth parent would exercise joint 
responsibility for day-to-day matters, but that the 
other birth parent should be involved in critical 
issues, such as a serious health problem. Such 
issues would need to be examined in the context 
of the step-parent agreement. The measure was 
suggested during the passage of the Family Law 
(Scotland) Bill, but the suggestion was not 
accepted. The policy review group suggested that 
the measure be considered as part of the present 
bill. The problem is that, until we have a basic 
principle that we will consider step-parent 
agreements, it is hard to say how they would work 
in practice. 

Fiona Hyslop: They need to exist in family law 
first. 

Barbara Hudson: Indeed. 

Fiona Hyslop: My understanding was that the 
measure was rejected because an appropriate 
place could not be found for children’s views. Is 
that an insurmountable problem? Is the issue that 
children would be put in the vulnerable position of 
choosing and might resent the step-parent? 

Barbara Hudson: I do not know. However, my 
general take on such issues is that we consistently 
underestimate children’s ability to understand 
situations and express a view on them. The adults, 
whether professionals, parents or step-parents, 
have a responsibility to create a situation in which 
children can express their views and do not have 
to second-guess what their mum, dad or stepdad 
wants them to say. They need to be able to say 
how they feel. 

The Convener: Your submission suggests that 
a positive obligation should be placed on the 
courts to consider contact in adoption cases. At 
the focus group that I was at last week, one issue 
that was raised was that the contact provisions 
that might be appropriate for a child at one point in 
their life might not be appropriate at another point. 
Is there a danger that, if we require courts to 
consider contact, the system might end up being 
too rigid and might operate against the welfare of 
the child? 

Barbara Hudson: You have expressed the 
dilemma clearly. In my opening remarks, I said 
that adoption has changed hugely. On contact, 
practice and philosophy have changed a good 
deal in the past 25 to 30 years. One difficulty is 
that the bill comes at a time when practice is 
changing and research is on-going. The bill must 
be fit for purpose for the present, but we cannot 
have measures that will hamstring us in future. To 
be realistic, the legislation is likely to be on the 
statute books for the next 20 to 25 years. 

It is important to realise that contact, openness, 
information sharing and knowledge of a possibility 
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of physical contact with members of the birth 
family are now clearly part of the canon when we 
talk about adoption. We are no longer talking 
about information in a brown envelope that is 
stashed away at the back of a wardrobe and that 
we hope will never be asked about. Having 
opened the box, we must think about the 
measures that we need. Basically, we need a 
system in which we can make decisions for 
individual children, not one in which we take the 
same decisions about all children who are aged 
two or six or whose parents misuse drugs. We 
need to be able to make individual assessments, 
based on the lifelong impact on the child of being 
an adopted person. At different ages and stages of 
a person’s life, knowing about, hearing from and 
having access to members of their original family 
will be more or less important. The situation will 
change—depending on a person’s age, gender 
and experiences, they may want to hear nothing or 
a lot about their original family and they may or 
may not want to meet their parents or brothers and 
sisters. The number of variations is the same as 
the number of children who are likely to be 
affected by the bill. 

It is important that the court, when making an 
adoption order, thinks about contact issues. 
However, our general take is that it is always 
better to arrange such matters by agreement 
rather than through an order, because orders are 
made at a particular moment and are fixed. 
Managing the system and considering what to do 
if there is a breach puts people into a different ball 
game. We think that that issue should be 
considered and that what we think needs to 
happen on contact should be made part of the 
adoption support plan.  

A lot of interesting information is emerging, such 
as the fact that even quite young children need to 
see or hear from their birth family—children need 
to see or hear from their birth family at an earlier 
stage than one might imagine. There has been a 
belief that the younger a child is when they are 
adopted, the less they remember of their original 
family; that the original family is perhaps less 
significant for the child; and that we do not have to 
consider direct or indirect contact for them in the 
way that we would for an older child. In fact, 
normalising a child having contact with and 
exchanging information about their family is 
probably the most important thing that we can do. 
If we can make such things part and parcel of a 
child’s life, it will be easier for the child and their 
family to deal with those things as they grow up.  

We all have to deal with weird and wonderful 
members of our extended family, such as uncles, 
aunties and second cousins twice removed, whom 
we think are a bit strange and challenging to deal 
with. However, if we know about them and deal 
with them routinely, either directly at weddings and 

funerals, or by way of cards, it is easier to 
understand them than it would be if they were 
suddenly to appear in our lives at a later stage. I 
am not trying to be disrespectful to anybody else’s 
family; I have second cousins twice removed who 
are part of the family. 

The Convener: Given our careers, we are 
probably the weird cousins, aunties or uncles. 

Do you have any comments on chapter 6, on 
intercountry adoptions? What issues in that area 
need to be addressed? 

Lexy Plumtree: As we understand the chapter, 
the intention is more or less to duplicate the 
existing system for intercountry adoption. 
However, as we said in our submission, there is 
no provision for applications for Hague convention 
adoption orders for people who have gone abroad 
to adopt a child but who come back to Scotland to 
adopt; we need such a provision. The current 
provision is section 17 of the Adoption (Scotland) 
Act 1978, which relates to a slightly different type 
of adoption order. 

We noted with interest that in section 72 the 
Executive has given itself the power to charge for 
the service that it, as the central authority, 
operates. In intercountry adoption there is often 
quite a lot of expense for the prospective adopters, 
because some local authorities and agencies will 
charge for the home study. Some Scottish 
authorities charge and some do not. By and large, 
charges in Scotland are much less than those in 
England, where some authorities charge £5,000 or 
£6,000, which is a lot of money. We are slightly 
concerned that there will be another charge for the 
prospective adopter for the processing of 
paperwork, which the Executive has to do for 
adoptions from Hague convention countries and 
other countries. I do not have huge expertise in 
this area, but I understand that the Hague 
convention is not desperately happy with the idea 
of central authorities charging for processing of 
papers, important though that is. 

The Convener: I thank Barbara Hudson and 
Lexy Plumtree for their useful evidence and written 
submission. I will suspend the meeting for five 
minutes while we change witnesses. 

11:14
Meeting suspended. 

11:17
On resuming— 

The Convener: On our second panel this 
morning are Eddie Follan, head of policy at 
Children in Scotland; Maggie Mellon, director of 
children and family services at Children 1st; Tam 
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Baillie, assistant director of policy and 
influencing—that is an interesting title—at 
Barnardo’s Scotland; and Joan Atherton, service 
manager at the Scottish Adoption Advice Service.  

We have received your written contributions, but 
please feel free to make any brief opening 
comments before we move to questions. 

Maggie Mellon (Children 1st): Our submission 
was brief. I will concentrate today on the role of 
the wider birth family in making decisions about 
adoption and permanency for children. 

Eddie Follan (Children in Scotland): I follow 
Maggie Mellon’s line in that we have a specific 
interest in advocacy for children. Our colleagues 
on the previous panel covered many of the 
technical aspects of that.  

Tam Baillie (Barnado’s Scotland): We have a 
general interest in the policy of the bill, about 
which I am happy to answer any questions. I am 
particularly interested in fostering. We manage 
three fostering services that have placed about 
150 children. We also have an interest in the 
adoption side of the bill. 

Joan Atherton (Scottish Adoption Advice 
Service): We provide services to 15 local 
authorities in Scotland and we work with about 
500 people each year who are affected by 
adoption and permanency. I will speak about the 
need for adoption support services and how they 
are resourced. 

The Convener: Thank you for those opening 
remarks. I am sure that those issues will be picked 
up during questions. Questions might be directed 
to individual members of the panel, so do not feel 
that you have to answer every question that is 
asked. Obviously, if you feel that you have a 
contribution to make, feel free to do so. 

Ms Byrne: My first question is really directed at 
Children in Scotland and its concerns about the 
recognition of the rights and views of children 
under the age of 12. Could you expand on those 
concerns? 

Eddie Follan: It is always a difficult point. We 
are saying that the bar—if you like—in legislation 
is set at age 12 and it is presumed that children 
who are over the age of 12 have capacity and can 
consent to an adoption order, for example, which 
is fair. We also have the Age of Legal Capacity 
(Scotland) Act 1991. We need to take into account 
the views of younger children. Although there has 
to be an emphasis on age, there should also be an 
emphasis on maturity. 

We have spoken to children of 10 and 11 and 
although their views should be taken into account, 
they really cannot consent or otherwise to any 
order. The issue should be covered by guidance, 
and the emphasis should be put on maturity. 

The Convener: Do you have a follow-up 
question Rosemary? 

Ms Byrne: Do you want me to go on to the 
fostering issue? 

The Convener: We will come on to that later. 

Ms Byrne: There are great pressures on the 
foster care system at the moment; Barnardo’s 
mentioned that. We know that there is a shortage 
of foster care and that because of current 
problems with drug misuse and so on, the services 
will be pushed further. Can you give us a bit more 
information about your concerns and say how we 
can improve the situation? 

Tam Baillie: I should say at the outset that we 
are positive about the legislation and endorse 
much of the evidence that you have heard this 
morning. I am sure that you will hear our views 
later.

Some of the omissions from the bill are about 
fostering. The Scottish Executive rightly endorsed 
many of the review group’s recommendations and 
agreed to legislate further. Most of the 
recommendations will be acted on through 
regulation. However, you have also heard about 
the permanence orders being relevant to foster 
care. Much of our looked-after system relies on a 
good and robust fostering service. 

We have already had estimates that not enough 
resources are being put into fostering. That leads 
to multiple placements for children and does not 
give the permanence that the permanence orders 
seek to achieve. We need to consider the fostering 
service and perhaps go a bit beyond regulating it 
through secondary legislation. 

I have some examples. The first is placement 
limits—the number of children who would 
ordinarily live in a fostering household. There is no 
mention of placement limits in the bill. Just last 
week, the minister confirmed that there are no 
plans to bring in statutory limits. That will leave 
Scotland in a different position from the rest of the 
United Kingdom. We are mindful that that should 
be looked at, certainly at stage 2. 

My second example concerns the retention and 
training of foster carers. If we do not get that right, 
we will not reach the required target, which is 
estimated at approximately 4,000 foster carers in 
Scotland, and do little to improve the lot of children 
who are looked after and accommodated through 
fostering. 

Although the bill was always intended primarily 
to change the legal framework for adoption, if we 
leave the provisions on fostering to regulation, we 
might miss an opportunity that does not come 
around that often.  

I have one other example, which I forgot to 
mention—leaving care. Many children who are in 
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foster placements leave care prematurely, before 
their peers. We have tried on numerous occasions 
to regulate the age at which youngsters leave 
care, but they still leave care at far too young an 
age. The bill might provide an opportunity to 
address the situation for youngsters who are 
fostered. 

Lord James Douglas-Hamilton: Should 
ministers be able to lay down in regulations what 
information must be kept about adoptions and the 
circumstances in which that information should or 
should not be released? 

Joan Atherton: Can you expand on the second 
part of your question, about the circumstances in 
which the information will be released? 

Lord James Douglas-Hamilton: The proposal 
is that the matter should be covered by regulations 
made under the bill later, rather than by the bill. 

Joan Atherton: I agree with what Lexy 
Plumtree said. Adopted people should have 
access to information. We do a lot of work on the 
matter. It is important that adopted people feel that 
they have the right to access information. 

Lord James Douglas-Hamilton: Are there 
problems under the current legislation that need to 
be addressed? 

Joan Atherton: In relation to information? 

Lord James Douglas-Hamilton: Generally. 
Does the bill address the current problems? 

Joan Atherton: Like Barbara Hudson, I would 
welcome medical information from the birth family 
being released to adopted people. Adopted people 
would very much welcome that development. 

There are two issues about access to the 
adopted children register. At present, only adopted 
people have access to the register, to find out their 
birth name, but the bill states that agencies that 
act on behalf of adopted people will have access 
to it. I am not sure why that provision is in the bill. 
It is important that adopted people feel in control of 
the information about themselves. 

We act on behalf of birth parents who would like 
to find out how the children from whom they have 
been separated are. When we do that, we protect 
the identity of the adopted person. It is possible to 
find the information through adoption agency 
records, but records are sometimes lost. We 
cannot act for birth mothers when there are no 
adoption agency records, and there is no other 
way for them to find out how their child is. That 
affects only a small group of birth mothers, 
because adoption records usually exist, but I 
wondered whether the bill could enable agencies
that act on behalf of birth mothers to apply for the 
information to be released from the adopted 
children register. 

Fiona Hyslop: I attended a focus group with 
birth mothers last week. A fundamental need for 
them is to know whether their child is still alive. 
Can anything be done in the bill or in guidance to 
address that issue? 

Joan Atherton: The bill should provide a way 
for agencies that are acting on behalf of birth 
mothers to access that information. However, I 
accept the fact that the rights rest with the adopted 
person, and the adoptive parents when a child is 
involved. They should have the final say. The 
current legislation enables agencies such as us to 
act on behalf of birth mothers. That is sufficient. 
We do not need to give birth parents extra rights, 
apart from the one small matter that I mentioned. 

Fiona Hyslop: The written submission from 
Children 1st says that the proportion of children in 
kinship care as opposed to stranger care is 75 per 
in New Zealand but only 12 per cent in the United 
Kingdom. In other countries, the proportion is over 
30 per cent. What do you want the bill to do? Do 
you want kinship carers to be given specific 
adoption rights, or do you regard kinship caring as 
an alternative to adoption? 

11:30
Maggie Mellon: This relates to sections 6 and 9 

of the bill. Before a decision is made to place a 
child for adoption, the bill suggests that an 
adoption agency should be satisfied that no other 
arrangement is better or more practical. However, 
the bill does not say explicitly that efforts should 
be made to try to keep the child within the wider 
family.

Fiona Hyslop: Does that mean adoption or— 

Maggie Mellon: It could indeed mean adoption. 

Fiona Hyslop: Or could it mean, to use the 
older term, private fostering? 

Maggie Mellon: Well, it could be achieved by 
means of an order or by means of a voluntary 
agreement of the parents and others concerned. 

We want the bill to include an understanding of 
the wider family; the child’s best interests should 
be seen as lying within their wider birth family. 
What often happens is that just one part of a 
family has a problem—the birth parents, or 
perhaps only one of them—and only that part of 
the family, not the wider family, is assessed for its 
capacity to care for a child. Children can be placed 
for adoption without the birth father’s family being 
explored—or even the birth father himself. Before 
the new legislation on paternal rights came in, the 
consent of birth fathers who were not on the birth 
certificate was not needed. 

In many situations, the wider family has not 
been involved, but in the best interests of the 
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child’s welfare the first port of call should be the 
extended birth family—the wider kinship network 
that Barbara Hudson talked about. That does not 
happen often enough and the bill should do more 
than simply say that adoption agencies should be 
satisfied. There should be a clear statement in the 
bill about the wider family. It will be important to 
demonstrate that the wider family has been 
explored. 

In our submission, we describe a couple of real 
cases. Sometimes, the kinship group will be 
brought together and it turns out that they cannot 
offer the child care. However, the child will benefit 
from the huge amount of information that emerges 
from the conference—the photographs, the stories 
and the contacts that can be arranged will serve 
the child well if they have to be adopted outside 
their family. It is not the family’s right to decide 
what is best, but it is the child’s right to have the 
family explored before they are removed from it. 

More than 90 per cent of the young people Tam 
Baillie referred to—the ones who leave care 
prematurely after being held in care, sometimes 
against their parents’ wishes—renew contact with 
their families of origin at the age of 16. They may 
have terrible difficulties with relationships that 
have been severed, but they are back in touch. 
Families are there for them, weak and bad and 
fractured as they might be. That is what happens 
to most young people who leave care—the ones 
who have not been adopted—and it shows the 
importance of family relationships. 

Fiona Hyslop: Does “kinship carer” have to be 
defined in the bill, to give such carers legal status 
similar to that given to foster parents? 

Maggie Mellon: No, I do not think that that 
would be necessary. There could be legislation on 
adoption, on fostering and on securing a child. 
Sometimes it might be necessary to secure a child 
legally so that they are not living with their birth 
parents but with other relatives. 

We are not proposing that a range of family 
members should be given new rights to go to 
court; we are saying that no adoption order should 
be made without the court’s giving consideration to 
family relationships. A good assessment would 
provide ample evidence that solutions in the wider 
family had been explored. 

Fiona Hyslop: I suspect that historically more 
young people were looked after by family 
members and that in previous decades the figures 
for kinship care were similar to the current figures 
in New Zealand and America. Why has practice in 
the United Kingdom diverged over the piece, with 
the result that we have so few kinship carers? 

Maggie Mellon: Some kinship carers might not 
be counted. The Scottish Executive is about to 
publish the results of the audit of kinship care in 

Scotland—Jane Aldgate is involved in that work. 
We might find that kinship care is not included in 
our figures because it is not formally recognised 
as it is in New Zealand. 

In the 1960s in Scotland—and I think throughout 
the UK—there was a huge move towards adoption 
outside the family. Adoptions in the 1960s and 
1970s account for the bulk of people who are 
affected by adoption in Scotland. 

Fiona Hyslop: I understand that guidance 
indicates that agencies should consider family 
members, but even now— 

Maggie Mellon: They do not. 

Fiona Hyslop: Is that the understanding of other 
witnesses? What do you think of the proposals 
from Children 1st?

Tam Baillie: Barnardo’s Scotland contributed to 
the research on kinship care arrangements, which 
are topical in the context of substance misuse. We 
might increasingly have to consider alternative 
care arrangements. Kinship care is happening by 
default and an increasing number of youngsters, 
particularly youngsters from substance misusing 
families, are being cared for by members of the 
extended family. It is worth considering how we 
routinise such arrangements without killing off the 
key element: family members want to take care of 
their problems. The last thing we want to do is 
discourage such an approach by overregulating, 
but we want to promote kinship care within safe 
boundaries. 

Fiona Hyslop: There is an issue about funding 
and support. If we want to recognise families as 
being special, we should not necessarily treat 
them in the same way as we treat foster carers. 
However, if kinship carers are not treated in the 
same way, will they be regarded as second class? 

Tam Baillie: Research indicates that outcomes 
are very positive for children who are 
accommodated in kinship arrangements, which 
might be an argument for having a different 
threshold for kinship care assessments. However, 
we are in the early days of trying to routinise how 
we access that untapped resource. 

Maggie Mellon: Children 1st manages family 
group conference services in nearly half the 
councils in Scotland, so we have experience of 
relatives coming forward to offer care. We find that 
people do not ask for the moon and we would not 
argue that fostering rates should apply to kinship 
care. However, we would apply the rule of thumb 
that no family—particularly a grandparent—should 
be disadvantaged as a result of taking on 
grandchildren or family members. Whether people 
are working or are pensioners, they should not 
have to sacrifice the standard of living that they 
expect to enjoy. For example, carers should not 
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have to do without their yearly holiday or weekly 
night out. 

Social work services are often surprised that 
families do not ask for the moon. Family members 
regard the children as their responsibility. 

Joan Atherton: I add a note of caution. The 
approach that is proposed should not involve a 
long timescale in which things drift and decisions 
are not made. People forget that childhood is 
short. The investigation into members of the birth 
family who might care for a child should be carried 
out quickly and should not hold up the process of 
finding a permanent home for the child. 

Maggie Mellon: It takes six weeks to organise a 
family conference—from the initiation to the 
meeting itself. Sometimes the conference is just 
the end of the process and is not needed, because 
the exploration of the issue with different family 
members has provided a solution. 

Six weeks is our average turnaround. That is 
tiny compared with the time decision-making 
processes in care take. The point at which a child 
enters care and their first review can sometimes 
be six weeks apart, and the review might only set 
arrangements in place. The process should not be 
lengthy.

Ms Byrne: Maggie Mellon mentioned the fact 
that 90 per cent of children return to their 
parents—usually their mother—after being in care.  

Some children of parents who are misusing 
drugs or alcohol are given up for adoption without 
their parents’ consent. If such parents go through 
rehabilitation and turn themselves around in two 
years, they have still lost the child and the child 
has still lost them. That is quite scary. What is your 
view of that issue? 

Maggie Mellon: One can see this issue from 
both points of view. That is why we emphasise the 
importance of the wider family. If a drug-using 
parent is clearly not giving their child adequate 
care, there should not be a simple choice between 
staying with that birth family and coming into 
public care. The outcomes for public care are not 
good either: you sometimes find that you have 
replicated the very situations that you were 
supposedly rescuing a child from. 

It is important to find out whether other carers 
are available in the wider family group. That can 
be quite successful and is much better than 
removal. For example, if a grandmother looks after 
the child and the mother or father get themselves 
together over a couple of years, there will have 
been contact and the child will not have lost that 
relationship, so rehabilitation of that relationship 
might be possible. If the wider family cannot be 
offered that contact, it is important that the child is 
not left in limbo while a mother or father motivate 

themselves to get treatment. It can be tragic if 
treatment is not available, but the child cannot be 
left hanging around going back and forth between 
the family and care—although all too often that is 
what happens. 

Tam Baillie: I am sorry to have to bring the 
discussion back to what happens when people 
leave care, but we have to remember that a 
significant number of youngsters—I do not want to 
get into the argument about percentages—leave 
care to live independently, not to return home. 
They might eventually return home, become 
homeless or something else, but, initially, a 
significant number will live independently. That is 
why my opening comments were about the age at 
which youngsters leave care. We have to examine 
our practice with regard to fostering and other 
forms of care in relation to those youngsters. 

The Convener: I think that we have explored 
those issues quite widely. We should return to 
issues relating to adoption.  

Mr Ingram: In what way will the proposals to 
allow joint adoption by unmarried couples benefit 
children who are waiting to be adopted? Barbara 
Hudson told us that she thinks that, from the point 
of view of the child, the issue is not so much to do 
with extending the pool of adopters as to do with 
normalising family relationships to ensure that 
both parents have equal rights and 
responsibilities. Do you agree with that point of 
view? Is there any evidence to back it up? 

Joan Atherton: I agree with Barbara Hudson 
that ensuring that both parents have the same 
legal responsibilities in relation to a child will 
promote stability.  

11:45
Tam Baillie: The one thing that I would add is 

that the Scottish Executive has agreed to revoke 
regulation 12(4) of the Fostering of Children 
(Scotland) Regulations 1996, which debars same-
sex couples from fostering. That is all well and 
good—we agree with doing that—but that 
approach will leave a difference between the 
revocation of the bar on adoption, which is in the 
bill, and the revocation of the bar on fostering, 
which will be in regulations. It will not make any 
material difference, but that demonstrates the 
different ways in which we are dealing with 
adoption and fostering. 

Mr Ingram: So the bill will not affect the position 
in relation to fostering. Are you saying that the 
regulations will follow on?  

Tam Baillie: The Scottish Executive has already 
made a commitment that the regulations will follow 
on. We hope that they will follow on fairly swiftly, 
because it would be inappropriate to have different 
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legislation on adoption and fostering. That might 
be an issue this year, but we hope that the 
Scottish Executive will follow through on its 
commitment. 

Mr Ingram: You will be aware that the general 
issue is contentious to some extent. Are there any 
downsides to adoption and fostering by unmarried 
couples or those in same-sex relationships? Have 
you come across any downsides to such 
relationships for the care of the children? 

Joan Atherton: That is not something that I 
could comment on. To pick up Barbara Hudson’s 
points, there could be stigma, but that can be an 
issue for adopted children in general. I do not have 
any specific evidence or examples. 

Mr McAveety: MSPs will be lobbied by 
elements within and individuals committed to faith 
organisations. How do you, as people involved at 
the sharp end, challenge the assertion that it is of 
substantial disadvantage to children to place them 
with unmarried or gay couples? That is the nub of 
some of the difficult public debate. 

Eddie Follan: That debate is really about the 
child’s welfare. It is also about the child’s views 
and what the child feels is best for them. In 
challenging such views, we have to consider 
whether the relationship is stable, regardless of 
the couple’s sex. There is a process that must be 
gone through; we are not talking about arbitrary 
adoption and saying that just because a couple is 
a same-sex couple, they can have a child. 
Regardless of anybody’s sexual orientation or 
whether they are married, we would argue firmly 
that the child is at the centre of the process and 
they are the one whom it must benefit. We refute 
the arguments that there is something wrong with 
such relationships or that they are unstable or 
would harm the child in some way. As you can see 
from our submission, 40 per cent of looked-after 
and accommodated children have mental health 
and emotional problems. What could be worse 
than that? Will the situation improve for them if 
they move into loving, stable, family homes, or will 
they just have to live with those problems? 

Mr McAveety: When we spoke to adoptive 
parents last week, they talked about the rigour of 
the assessment process and the assumptions that 
social workers were already working on. The idea 
that some people would leapfrog the system, 
suddenly seize children and drag them into a 
circumstance that would forever condemn them to 
damnation in hell strikes me as absurd, but that 
argument is being used and we need to challenge 
it.

Tam Baillie: If it is of any assistance, not all 
faith groups have the same position on the matter. 
It comes down to the needs of the child. 

Maggie Mellon: We would agree that the issue 
is what is in the best interests of the child. The 

same tests would have to be met, whatever the 
situation in which a child would be living. The 
process is lengthy and anyone who had just a 
short-term interest in adoption would be quickly 
dissuaded from pursuing it. Sometimes wrong 
decisions are made in assessing heterosexual 
married couples; some of them are not right for 
adoption and sometimes those adoptions fail. 
Over the years, social work and other professions 
have learned from their mistakes. As Barbara 
Hudson said, practice has developed and people 
are now more aware of what is likely to make an 
adoption fail or to make a couple or a family not 
work. Those are the key issues, rather than any 
particular characteristic of a family home.  

Mr McAveety: I have relatively little experience 
of the research base. If I was looking for research 
to justify a position that said that a decision to 
place a child with, for example, an unmarried 
couple, was inappropriate, would I find much to 
back up the claim?  

Maggie Mellon: That question might have been 
better addressed to the BAAF when its witnesses 
were before you. I am aware that such placements 
are practised in other jurisdictions; even in this 
jurisdiction, they have been successful. Currently, 
one partner applies to adopt and the adoption 
goes forward on that basis. I do not know what the 
statistics are and whether the failure, breakdown 
or outcome rates are worse for such families than 
for other families. I suspect not. I suspect that you 
would find a similar failure rate across the piece. I 
do not know whether there is a significant enough 
number to judge.  

As Eddie Follan said, we would first of all look to 
the wider family, if there is one. If there is not, 
children should not be brought up in public care. 
There are frequent changes of foster carers 
because there are too few of them and because 
those with whom children are matched might not 
be suitable for them. There are unqualified staff in 
residential care—it is also hard to recruit staff. 
That is not to say that anybody who comes 
forward should be given a child, but given the 
rigour with which assessment is approached, we 
would say that the outcomes for a child who is 
placed with a properly approved couple are bound 
to be better.

The Convener: There may be unmarried or 
same-sex relationships in the wider family.  

Maggie Mellon: Absolutely. We would say that 
each case should be taken on its merits.  

The Convener: Other than the issue of kinship, 
are there any specific elements that you think 
should be taken into account by the courts or the 
adoption agencies before considering whether to 
place a child for adoption, particularly in relation to 
section 9 of the bill? What impact do you think the 
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proposed changes in the bill will have on the 
process? 

Maggie Mellon: Does section 9 refer to the 
views of any relative? 

The Convener: That is in section 10. 
Maggie Mellon: Our concern is that the 

adoption agency must satisfy itself that adoption is 
the best course. We would say that in order to do 
that, the wider family should be considered. Family 
group conferencing is a tool for doing that. We are 
not saying that you must make that a requirement 
under the bill, but we would like the bill to say that 
there has to be evidence that the wider family has 
been considered. There has to be evidence that 
grandparents and siblings have been approached 
and that their circumstances have been 
established. Internationally, family group 
conferencing has been developed as the best way 
of collecting that evidence. There have been 
proven results from research, not just from New 
Zealand but, more recently, from Scotland, 
Scandinavian countries and Ireland. The guidance 
should say that that is the best way to 
demonstrate that the family has been involved. 
That would reassure families, in terms of their trust 
in services. Especially in the case of drug-using 
parents, the wider family would want the 
opportunity to say what they can offer before the 
child is taken for adoption. That is why we would 
like a much stronger reference in the bill to the 
wider family; we would also like the guidance to 
set out clear recommendations on family group 
conferencing.  

The Convener: Does any other organisation 
wish to comment on the provisions in the bill on 
the considerations that the courts must, in 
satisfying themselves, take into account?  

Eddie Follan: I spoke to some of the civil 
servants about this, and they realise the difficulty 
of having a limit, if you like, on the age at which a 
child’s views can be taken into account. They said 
that, often, it will be down to the sheriff to decide 
what is in the best interests of the child. We are 
not calling for the age limit of 12 to be lowered, but 
we need to explore whether what the sheriffs take 
into consideration can be regulated. I would need 
to check that out, but it is an idea that we have 
mooted with the civil servants. 

The Convener: What practical differences do 
you think that the proposed changes to the 
grounds for dispensing with parental consent will 
make? Do the new provisions strike the right 
balance between the rights of the birth parents 
and the rights of the children? 

Joan Atherton: Yes. I do not have any 
concerns about that. 

Maggie Mellon: Our concerns have already 
been stated, and I will not overstate the case. If 

the consent of a parent is dispensed with, there 
should not be an automatic assumption that 
adoption is the best option. The welfare of the 
child may be best served within their extended 
family, and that should be clearly stated 
somewhere. 

Fiona Hyslop: The written submission from 
Barnardo’s supports the simplification of the 
legislation, although the bill is quite brutal. All the 
agencies are approaching the issue from the point 
of view of the children; however, we also have a 
responsibility to consider the rights of other 
people. Whether or not you agree that that is a 
good thing, do you agree that the balance has 
shifted more towards the agencies that seek 
fostering and adoption and away from birth 
parents’ rights? 

Joan Atherton: I think the opposite. The 
evidence shows that too many children have been 
affected by decisions not being made early 
enough on their behalf and have drifted in the 
system. They have been placed with adopters 
years too late and there have been difficulties with 
attachment—such children do not know where 
they are. 

The child has to come first. Generally, we listen 
to adults’ voices too much. Even in considering 
adoption support needs and contact agreements, 
our experience is that adults often have the 
stronger voice. The child’s voice might not be a 
verbal voice. Through their behaviour, it might be 
clear to people who have the right skills where the 
child is coming from and what their needs are. Too 
often, their voice is not heard and listened to. 

Maggie Mellon: The proposal could result in a 
huge swing away not from the rights of parents, 
but from the interests of the child within their 
broader family. It is important for our culture to 
respect and look at the extended family when we 
are considering the interests of the child. We 
consider the birth parents’ right to put a child up 
for adoption without being encouraged to consider 
what their wider family can offer and the right of 
the child to be seen as an individual. We are all 
very much connected to and identify with kinship 
groups, networks and communities; yet, we have a 
narrow definition of the welfare of the child. The 
interesting issues are what the best interests of a 
child are and what best serves their welfare. 

Dr Murray: Your written submissions do not 
make much mention of permanence orders, 
although Barnardo’s says that it is generally in 
favour of the idea of permanence orders. Do you 
have any further comment to make? Do you, like 
the BAAF, feel that although the orders are a good 
idea in principle, the way in which the bill is drafted 
is slightly counterproductive? 
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12:00
Joan Atherton: Because my organisation is not 

a placing agency, I cannot really comment on that 
question other than to say that I agree with the 
BAAF that permanence orders seem to be a good 
step forward. 

Eddie Follan: Children’s involvement in 
permanency planning has been notoriously 
patchy. Professionals have found it difficult to 
involve children in the process, and research has 
suggested that, when such involvement takes 
place, it is not done particularly well all the time. 

Given that legislation such as the Education 
(Additional Support for Learning) (Scotland) Act 
2004 and the Mental Health (Care and Treatment) 
(Scotland) Act 2003 has placed more emphasis on 
advocacy services for adults, parents and, indeed, 
children, we think that primary legislation should 
give a similar right to a particular group of children. 
I know that I keep going on about the fact that, in 
the bill, a 12-year-old child is presumed to be able 
to form a view on these matters; however, we feel 
that an advocate could be a very valuable contact 
for children who are 10 or 11 years old. 

A piece of research that we are just about to 
publish called “My turn to talk”, which examines 
looked-after children’s participation in review 
meetings, has drawn attention to the gap between 
child-centred agendas and professional-centred 
agendas. Advocates work with the children, but 
simply represent their views. Our research found 
that that approach was missing in permanency 
planning. As Joan Atherton pointed out, adults 
often have the power in such situations. 

Given that there are legal precedents with 
regard to the duty to provide advocacy services, 
we have asked the civil servants to consider 
whether there is a case for making similar 
provision in the bill for a particular group of 
children. For example, certain looked-after 
children who go straight to adoption could, if they 
chose, ask for an advocate who would work with 
them at the start of the process and represent their 
views to professionals and everyone else involved 
in the process. 

I realise that I might have strayed off the topic of 
permanency planning, but children’s involvement 
in such planning has emerged as an issue. 

Dr Murray: The courts will judge who will be 
responsible for making certain decisions under a 
permanence order. Would an advocate have a 
role in that respect? 

Eddie Follan: They should be involved at the 
earliest possible opportunity. Some might argue 
that we are adding another layer of professionals 
to the system. I am not saying that an advocate 
would not look after the child’s best interests; they 

would simply represent a child’s views, regardless 
of what they were. Every other professional 
involved in the process is, quite rightly, tied by 
professional interest. Many young people have 
told us that all they want is someone who will sit 
with them, listen to them, be on their side and, if 
they choose, represent their views to other parties. 
That is not to say that the professionals are not on 
their side, but young people often have the 
perception that the professionals are there to look 
after them. That is not the role of an advocate. 

Tam Baillie: Although we support the 
introduction of permanence orders, I should point 
out that, according to the financial memorandum, 
because the orders will make adoption easier, 
costs will be offset and, in fact, the provision will 
be cost neutral. However, given the priority that 
local authorities give to adoption support services 
and the need to expand such services, we 
question that assumption. After all, we already 
provide services to nearly 15 local authorities. It is 
difficult to say what impact the bill will have, but it 
might result in an even greater increase in 
demand for adoption support services, which are 
already the subject of increased demand.  

Dr Murray: A similar point was raised when the 
Finance Committee considered the bill’s financial 
memorandum yesterday. I am sure that those 
issues will be reflected in the report that this 
committee receives from the Finance Committee. 

When young people leave care, will they have 
more security if they have been the subject of a 
permanence order even if it did not lead to 
adoption? Will that address some of the problems 
facing young people who do not have adoptive 
parents who continue to look out for them as they 
enter young adulthood? Will the permanence 
order help to foster such relationships, which can 
give people more stability as they come on in life? 

Tam Baillie: It might. However, we need to look 
at the issue more closely. At the moment, all 
youngsters who leave care have been the subject 
of statutory supervision—there is a statutory duty 
on local authorities. That has still led to very 
patchy coverage of services for that group of 
youngsters. However, the issue is worth 
considering.

Dr Murray: Irrespective of statutory duties, 
might the relationship issues mean that such 
youngsters, having had a stable relationship with a 
family, find it easier to receive support later on? 

Tam Baillie: Yes. That is why it might be worth 
looking at the particular caring set-up that fostering 
or family care provides. We might be able to 
improve matters in that setting. We will certainly 
consider that in our discussions on what is 
possible under the framework of the bill. 

99

267



3223 10 MAY 2006 3224

Joan Atherton: I believe that the permanence 
order is a good step forward, but there is 
anecdotal evidence that authorities sometimes do 
not plan for children to be adopted because of the 
resource implications. Although resources can be 
targeted at fostering, adoption support is much 
harder for authorities to ring fence. As Barbara 
Hudson mentioned, there is a need for therapeutic 
resources to help families with contact issues and 
to help children to understand their adoption. In 
some situations, although adoption could be the 
best option for a child, I think that authorities have 
not gone down that route because of the resource 
implications.

We have evidence from people who have come 
back to us as adults that adoption gave them a 
sense of belonging, with their adoptive parents 
acting as advocates in a way that foster parents 
often cannot. In one recent situation, the 
permanent carers were very concerned about the 
child’s school placement but they felt that they had 
little or no voice in the matter, whereas adoptive 
parents could have really grasped the nettle and 
gone for it on behalf of the child. 

I am not sure about the resources that are 
planned. Provision for an adoption support 
assessment is a good step forward, but adoption 
support is often needed throughout the lifetime of 
the adoption and not just in the first three years. 
Our concern is that we already have to tell service 
users that we cannot provide a service because, 
although Barnardo’s contributes voluntary funds, 
local authorities are unable to subscribe enough to 
allow us to continue to provide the service. I do not 
see that the bill will make that much difference. 
We have a real concern that if resources are not 
dedicated they will get lost in local authority 
budgets, especially given the need for emergency 
and short-term care, which is currently taking such 
a lot out of local authority budgets. The provisions 
look good on paper but, given the needs of 
adopted children both now and in future, if the 
provisions are not properly resourced they will not 
lead to an increase in adoptions. 

Mr Macintosh: You have just answered some of 
my questions, but I want to explore the issues 
further. I thank Barnardo’s for facilitating last 
week’s meeting with adoptees, which Adam 
Ingram and I found beneficial and informative. 
There is anecdotal evidence that fostering is a 
more attractive option for local authorities because 
it attracts more financial support. Is that because 
of the current statutory bases of adoption and 
fostering or is it because of the specific allowances 
that they attract? Can you be more precise about 
why fostering is more financially attractive to local 
authorities? 

Joan Atherton: I guess the reason is that, if a 
child is looked after, the authority has a direct 

responsibility but, with adoption, the child ceases 
to be looked after and becomes the parents’ 
responsibility. Adoption allowances are not on the 
same level as fostering allowances, although we 
hope that that will be addressed through 
regulations. Local authorities cannot pull in the 
necessary resources for adoptive families, so the 
families are left to look for them. 

Mr Macintosh: I ask because behind the 
suggestion that we need to address the fact that 
fostering allowances are more generous than 
adoption allowances is the implication that we 
should increase adoption allowances. To follow 
the logic, if the increase in adoption allowances 
did not come directly from central Government 
social security payments, and local authorities had 
to find the resources, adoption would be even 
more unattractive to the authorities. Is that a fair 
comment, or do I misunderstand how local 
government finances work? 

Joan Atherton: I am not sure. 
Tam Baillie: You might want to ask that 

question of the minister who is responsible for the 
bill.

The Convener: We might also want to ask the 
local authorities when we speak to them.  

Mr Macintosh: I am just trying to understand 
the difference between how the money comes in 
for fostering and how it comes in for adoption. 
There is clearly a difference between the two—the 
fostering money has a firmer basis. 

You have already said that making a difference 
is not only about improving statutory rights, 
because there is a question of resources. In last 
week’s meeting with adoptees, I was struck by 
their concern about secrecy in their lives. Their 
need for support often revolves round their need 
for information. However, they also pointed out, as 
witnesses have done, that the background is 
changing. In the past, many children were adopted 
as babies, which involved a lot of stigma, so it was 
a secretive world and little information was passed 
on. These days, because of the circumstances in 
which most adoptions take place, contact is far 
more regular and information is far more 
regularised. Does the bill get the balance right on 
extending information to adoptees and on 
information on contact orders? I do not want to ask 
too many questions at once, but are we doing 
enough on information and contact for adoptees? I 
would like you to consider that question in relation 
to adoptees who are given up at birth and those 
who are taken from families. 

Joan Atherton: I do not want us to go down the 
road of contact orders. 

Mr Macintosh: Sorry. The BAAF suggested that 
there should be a positive obligation on the courts 
to consider contact in adoption cases. 
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Joan Atherton: We think of that as being done 
through contact agreements, which can be 
changed as the child’s needs change, rather than 
through court orders, which can become fixed in 
time.

There is now less secrecy and more openness, 
although that is not always the case. Adoptive 
parents are now given huge amounts of 
information, some of which is difficult and is about 
the child’s traumatic past. The evidence is that 
more resources are needed to support families 
and to help them share difficult information with 
children. As you say, adoptees do not want 
secrets. We advocate that children should grow up 
knowing about the trauma that they have lived 
through, because that is their history. That might 
be difficult, but they need that information to grow 
up with a sense of their history and a sense of self. 
Parents need support with that. Most of us would 
struggle to share some of the awful backgrounds 
that some children have experienced. Parents are 
now given far more information, but they can be 
left with a time bomb waiting to go off. They often 
wait until children are in their teens and demand 
information, which is the wrong time to land that 
sort of information on children. 

12:15
Mr Macintosh: None of the adoptees whom you 

are helping and to whom we spoke last week want 
their birth parents to have the right to contact 
them, but they would all welcome their birth 
parents trying to contact them and being made 
that offer of contact. They all said that they want 
the support that local authorities and organisations 
such as yours offer to be reviewed constantly, not 
just as a one-off, because people’s circumstances 
and needs change at different stages in their lives. 
That might not be the sort of thing that can be 
included in legislation; perhaps it needs to be in 
guidance. Is there enough in the bill about that sort 
of issue, and about the fact that birth parents could 
be encouraged to contact their birth children—or 
at least could be given the opportunity to contact 
them? Should they have the opportunity, not the 
right, to do that? Should adoptees, even as mature 
adults, still have the right to access support 
services and to have their needs reviewed 
regularly? 

Joan Atherton: Very much so. There is a sense 
that the bill is stuck in time. Although we are 
talking about adoption support, it seems to focus 
on the first three years or on what happens at the 
time of placement, when an adoption support 
assessment is done. There should be 
opportunities for that assessment to be reviewed. 
If resources were available, all parties affected by 
adoption would know that they can go back and 
get the support that they needed when they 
needed it; it is a question of when rather than if. 

Maggie Mellon: Another need-to-know issue 
arises when adoptions fail. There is a case for 
parents whose consent to adoption is dispensed 
with on the grounds of their inability to care for 
their children at a particular time in their lives to 
have access to information that an adoption has 
failed. That could be damaging in some cases, but 
it has always seemed to me to be a complete 
injustice that a child can be removed for adoption 
by a local authority, then have a couple of failed 
adoptions and spend most of their life in a 
succession of different care placements. It is 
unjust that the original family, having been 
deprived of the opportunity to care for the child, is 
not then revisited. The birth parent might have 
wanted to give up the care of the child, but often 
that is not the case. I know that there is a birth link 
register in Scotland, which allows people to 
register if they want to share information with one 
another. That could be extended and used for on-
going adoptions.  

Mr Macintosh: I want to ask about two other 
issues that arose last week; I know that Fiona 
Hyslop wants to ask about them too. First, there 
was a specific issue about birth certificates. At the 
moment, the full birth certificate of an adoptive 
child—not the abbreviated version—has a bold 
statement at the very top stating that it is the birth 
certificate of an adopted child. All the adoptees 
who gave evidence to us felt that that was 
stigmatising. The birth certificate is one of their 
first ways of accessing information and they all 
made that point about it. Could the bill do anything 
about that, directly or indirectly? 

Secondly, there is a question about resources. 
Would it be true to say that, because of the shift in 
the nature of the children who are being 
adopted—away from children who are given up for 
various reasons and towards children who are 
removed from families in difficult circumstances—
their needs are greater and that, with or without 
the bill, there will be a need for greater resources 
for adoption? The need for support is growing 
every year, so should an increase in the resources 
for such support be built into the bill? 

Joan Atherton: Yes, I very much back that. For 
adoptive parents, the issue is knowing where they 
can go for support and accessing people who will 
be aware of the issues that they are dealing with. 
Just now, if the links with the local authority 
fostering and adoption team have ended because 
the adoption has gone through, the parents can 
access local social work services for support, but 
they often do not meet people who understand the 
issues that they face. Adopters also sometimes 
find that health services and mental health 
services do not understand particular adoption 
issues, and they feel that they are failures or that 
they are blamed for the problems that their 
children experience. 
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Maggie Mellon: I agree completely that the 
adoption, fostering and care system needs more 
resources, but I add the note of caution that if 
resources are not given to the preventive side as 
well as to the side that supports families in caring 
for their children, you will find the demand for 
resources increasing on the preventive side. That 
is why it is important to support the wider family in 
their care of a child; not because other options are 
more expensive—although they are—but because 
that stops the demand going over to the higher 
end of the system, where outcomes are not so 
good.

Fiona Hyslop: I was struck by what Joan 
Atherton said about the bill being stuck in time, in 
the sense that it probably addresses what will 
happen in the future. The birth mothers whom we 
met last week, when Birthlink hosted a focus 
group for us, spoke in a similar vein. Everybody 
has made the point that, because adoption is not a 
one-off event but a lifelong process, the bill will 
have to address what has happened in the past as 
much as what will happen in the future. 

I do not know whether you can comment on this 
now—if not, you can get back to us afterwards. 
The birth mothers were struck by the situation that 
many of them saw when they visited Ireland, 
where there has been a comprehensive and 
radical change in approach. Every house in 
Ireland received a leaflet asking whether the 
householder was adopted or whether they had any 
connection with adoption. Many different people 
are touched by adoption, from adoptive parents to 
adoptees and others. What can Scotland learn 
from that experience? Is there anything that 
should be in the bill about the past and helping to 
support the past, as well as the technical issues 
about how we will support children in the future? 

Joan Atherton: There needs to be more 
awareness, although there is a lot about adoption 
in the media. We used to get more phone calls 
after soaps ran particular stories. There is more 
awareness, but birth mothers, adopted people and 
adopters have to feel that it is okay to ask for 
services, which should be available to meet their 
needs. 

We now have an extra challenge to provide 
services to birth parents who have failed in the 
parenting of their children. Often, those birth 
parents go on to parent other children. We are 
looking at offering services to that group. We are 
working with birth mothers who are currently in 
Cornton Vale prison. They are not going to parent 
other children because they are in there for long 
terms, but we have been helping them to contact 
their children. The children have a negative view 
of their birth mothers—it is difficult for them if their 
mother has committed a serious offence. We have 
been encouraging contact so that the children get 

a different sense of their parents, not just as 
parents who have committed crime but as whole 
people. That can help the young people with their 
sense of identity and self worth. 

Fiona Hyslop: That might be a matter more for 
policy than for legislation. 

Joan Atherton: Yes. 

The Convener: There are no more questions, 
so I thank Eddie Follan, Tam Baillie, Joan Atherton 
and Maggie Mellon very much for coming along 
this morning to give evidence. I thank them also 
for their written submissions, which will be taken 
on board by the committee. We will take further 
oral evidence on the bill at our next meeting. 
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Adoption and Children (Scotland) 
Bill: Stage 1 

10:06
The Convener: Agenda item 1 concerns the 

Adoption and Children (Scotland) Bill. 
Lord James Douglas-Hamilton (Lothians) 

(Con): I declare an interest, as a non-practising 
member of the Faculty of Advocates. 

The Convener: We will hear evidence from two 
panels of witnesses. The first panel is made up of 
Sue Grant, from the Family Law Association, and 
Morag Wise, from the Faculty of Advocates. We 
have received a written submission from the 
Faculty of Advocates. I ask the witnesses to make 
any opening comments on the bill before we ask 
questions. 

Sue Grant (Family Law Association): The 
Family Law Association has not had an 
opportunity to meet to discuss the bill, so I am 
afraid that any views that I express today are 
really mine. I am a solicitor in private practice and 
an active adoption practitioner. I am the legal 
adviser to the Scottish Adoption Association and 
have been on the panel of curators in Edinburgh 
for 20 years. I have read the submission of the 
family law sub-committee of the Law Society of 
Scotland and that of the Faculty of Advocates. I 
am happy to answer questions that arise from 
either of them.  

Morag Wise QC (Faculty of Advocates): I was 
called to the bar in 1993 and have been involved 
in aspects of adoption work throughout my time at 
the bar, during which I have practised almost 
exclusively in the area of family law. I have 
represented parents who oppose freeing for 
adoption and adoption applications as well as 
private petitioners in petitions for adoption and, 
occasionally, local authorities. I was involved in 
the written response of the Faculty of Advocates. 
We did not comment on many aspects of the bill 
because, in essence, they were outwith our area 
of expertise or remit. I am happy to answer any 
questions that the committee may have on the 
matters on which we saw fit to respond. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): I want to ask about permanence orders. 
Page 3 of the submission from the Faculty of 
Advocates states: 

“we note that the welfare of the child is always at the 
forefront of the mind of those concerned”. 

However, you say that section 33(3) 
“renders it sufficient that a permanence order is in place, 
and makes no provision for changes in the child’s 
circumstances since the making of the order.” 

Will you elaborate on that point? 
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Morag Wise: I am sorry—I have our response 
to the bill, but I cannot find the passage to which 
you referred. 

Ms Byrne: It is on page 3, in the part about 
section 33. The comment is in the final paragraph. 
Sorry about that. 

Morag Wise: Not at all—the fault is mine. Our 
concerns about section 33 are partly about 
drafting. The section is headed “Parental etc 
consent” but we think that it should be headed 
“Conditions for adoption orders” because, in 
essence, that is what it is about. Your question 
was about our comments on section 33(2)(b)(ii) 
and the concern in our submission that the 
“proposed s.33(3) renders it sufficient that a permanence 
order is in place, and makes no provision for changes in the 
child’s circumstances since the making of the order.” 

Ms Byrne: Yes. 

Morag Wise: The Faculty of Advocates 
welcomes the proposed abolition of the system of 
local authorities applying for freeing for adoption 
orders and the proposed new system of 
permanence orders. However, it seems to us that 
permanence orders might be granted at an early 
stage in a child’s life and might be restricted to the 
minimum provision of taking away permanently 
from the parent the right to determine the child’s 
residence and transferring it to the local authority.  

A lot of time might elapse between the granting 
of the permanence order and an application for 
adoption. Under the bill, it will be sufficient for a 
permanence order to be in place, but that might 
mean that there is insufficient scrutiny of what has 
happened in the child’s life since the permanence 
order was made but before the application for 
adoption. That is our concern about section 
33(2)(b)(ii). 

Ms Byrne: Will you elaborate on how the 
system will be improved by the granting of 
permanence orders? 

Morag Wise: There is a perception, which we 
share, that the current system, which requires 
local authorities to apply for parental rights and 
responsibilities orders or freeing for adoption 
orders, creates difficulties in cases in which the 
natural parents have something to offer the child 
but are unable to have the child living with them.  

Leaving parental rights and responsibilities 
orders aside for the moment, one of the acute 
issues with freeing for adoption orders is the 
question of on-going contact—direct or indirect, 
but usually direct—with the natural parent. As 
members of the committee may be aware, in 
granting a freeing for adoption order, the courts 
have no power to impose a condition of on-going 
contact with the natural parent, who usually 
opposes the application. In principle, the proposed 

permanence order gives much more flexibility. It 
will allow the local authority to apply to take 
responsibilities away from a parent who, for 
whatever reason, is unable to have a child living 
with them and to nurture the welfare of the child, 
but who may have other things to offer. 

There are drafting difficulties with section 84. 
You might not want me to go into those in detail 
today, but in the faculty’s view it is important to 
understand the difference between a permanence 
order and a freeing for adoption order. Under a 
permanence order, the natural parent will retain all 
parental rights and responsibilities other than 
those that are specifically taken from them. There 
are drafting issues related to that, which we might 
come to later. 

The main benefit of permanence orders is their 
flexibility. They allow—or they ought to allow, 
subject to proper drafting—the natural parent to 
retain everything other than the rights that are 
specifically taken away. At the more extreme level, 
of course, a permanence order is tantamount to a 
freeing for adoption order because, other than the 
mandatory condition that can be imposed, there 
are other aspects that can go much further than 
just taking away the right to reside. 

Parental rights and responsibilities orders take 
from the parent their parental rights and 
responsibilities and transfer them to the local 
authority. Our understanding of the proposed 
permanence orders is that they need not do that, 
although they might in many cases. It is possible 
for two people or organisations to hold and 
exercise parental rights and responsibilities at the 
same time, so there will be cases in which, quite 
properly, a natural parent will retain and even 
exercise some parental rights and responsibilities 
in situations in which the local authority also has 
parental rights and responsibilities—contact with 
the child always springs to mind, but there are 
other relevant parental rights and 
responsibilities—which is not possible under the 
current regime. The lack of flexibility in the current 
regime has led to difficulties in practice and to 
protracted litigation, which could be reduced, if not 
avoided.

10:15
Ms Byrne: That is helpful. Does Sue Grant want 

to add anything? 

Sue Grant: I agree with everything that Morag 
Wise has said. My experience of freeings in the 
past few years has been almost universally 
negative. The average freeing takes around 18 
months. I tend to deal with prospective adopters 
somewhere in the middle or at the end of the 
process. They are very much sidelined in freeing 
proceedings, have no control over how long they 
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take and have no input except as witnesses at the 
final hearing. The parties tend to become 
polarised and, if there is any possibility of post-
adoptive contact, the opportunity for meaningful 
discussion is often lost during the protracted 
litigation process. In the meantime, the child is left 
in a kind of limbo.  

Permanence orders are a positive development, 
particularly as they will enable children to know 
that various aspects that relate to their day-to-day 
lives—in particular, contact—will be resolved in 
one process. At the moment, contact is often left 
to the side in freeing proceedings and has to be 
revisited at the adoption process, by which time 
parties can be polarised and the child is 
somewhere in the middle. 

Ms Byrne: I ask Morag Wise to touch on her 
concerns about the drafting of the section on 
permanence orders. 

Morag Wise: Section 84, which is at the 
beginning of part 2 of the bill, sets out the 
provisions for the making of permanence orders. 
The bill does not seem to set out the grounds on 
which the local authority can apply for a 
permanence order; it simply says in section 84(1) 
that,
“on the application of an adoption agency,” 

the appropriate court 
“may … make a permanence order”. 

The ground on which the local authority makes 
the order is important, particularly because it will 
signal to the parent, who may or may not oppose 
the application, what ground it is founded on. The 
adoption policy review group recommended 
grounds for permanence orders. Those were that 
there was no one able or willing to exercise 
parental rights and responsibilities in respect of 
residence or that residence with any of the people 
who had parental rights and responsibilities was 
likely to be seriously detrimental to the child’s 
health or development. It seems to us that it would 
be appropriate for the provision that introduces 
permanence orders to set out that those—or any 
other grounds that are thought appropriate—are 
the grounds on which the local authority can make 
an application. 

A few moments ago, in answer to your 
questions, I indicated how important it was that 
parental rights and responsibilities could be 
exercised by more than one person or authority at 
the same time. The way in which sections 84(3) 
and 84(4) are drafted does not make that clear. 
The bill ought to spell out which orders will deprive 
a parent of parental rights and responsibilities and 
which could sit together with retained parental 
rights and responsibilities on the part of the 
parents. 

The Faculty of Advocates has not commented in 
any detail on the issue, but we can do so at a later 
stage on request. There are a number of very 
technical drafting points that, if called on, we can 
help with or at least comment on. 

It is important to set out whether the parent is 
being deprived of specific rights or whether other 
rights can sit side by side with the rights of the 
parent. The minimum mandatory provision takes 
away from the natural parent—as it will be in most 
cases—the right to have the child or children 
residing with them. Of course, the intention of that 
is to deprive the natural parent of that particular 
parental right and responsibility. That should be 
clarified in the legislation. 

Ms Byrne: Thank you—that has been helpful. I 
think that we would appreciate some further 
paperwork from you on these issues. 

Morag Wise: We can undertake to provide that 
as the bill progresses. 

Mr Adam Ingram (South of Scotland) (SNP): 
We will hear from the City of Edinburgh Council a 
little later this morning. It has indicated that it has a 
number of children who have been freed for 
adoption, under a freeing order, but who have little 
prospect of being adopted. The council is 
suggesting that it would be very much easier for all 
concerned if some sort of transitional 
arrangements were put in place whereby freeing 
orders would be converted into permanence 
orders for children caught in the current system. 
Would you care to comment? 

Sue Grant: On balance, that would probably be 
helpful if, as we hope they will, permanence orders 
give children the certainty that they require about 
who is responsible for what and where their future 
lies. It would be desirable for children who are 
currently freed to have the opportunity to have 
their cases considered under permanence orders. 

Mr Ingram: There appears to be nothing in the 
bill that would allow that. 

Sue Grant: No, there is not. 

Morag Wise: That would have to be carefully 
worked through. For children who are subject to a 
freeing for adoption order granted under the 
current legislation, decisions will have been made 
that applied the test in that legislation. As I have 
said, that test includes the inability to make any 
order for direct contact—which is one of the major 
issues. I am not sure how a current freeing order 
could be transposed into a permanence order, but 
one clearly has great sympathy with the children 
who are caught in the current system. I suppose 
that it might be possible to provide for an 
exception to the circumstances in which a local 
authority can apply for a permanence order, 
notwithstanding the fact that a freeing order is in 

106

274



3237 17 MAY 2006 3238

place. However, I agree that that would require a 
specific provision in the bill; otherwise, I do not see 
how the children could fall within the proposed 
new system. 

Fiona Hyslop: The City of Edinburgh Council 
also says that it is concerned by statements from 
the Government that it is rare for a birth parent to 
contest a freeing for adoption order. In the 
council’s experience, that is not true. What is your 
view on that, because it will have implications for 
legal aid bills in future and for the financial 
memorandum? Will the numbers who contest a 
permanence order be different from the numbers 
who contest a freeing order? 

Morag Wise: That is an interesting and difficult 
question. I do not have the statistics, so all I can 
do, as an independent practitioner who liaises 
regularly with other independent family law 
practitioners at the bar and with solicitors, is to 
give an impression of what happens at the 
moment.

I agree with the council’s statement that it is not 
rare for the birth parents to oppose a freeing for 
adoption order. Many of the contested cases that 
my colleagues and I have been involved in relate 
principally to the difficulty that arises from the fact 
that there can be no enforceable order for on-
going direct contact between the birth parent and 
the child or children once that order has been 
granted. Many of the cases that are litigated 
centre on that issue alone. 

That ought to be resolved under the system of 
permanence orders. Tensions can arise when a 
freeing for adoption application is made in a case 
involving a birth parent who, while recognising that 
they are not able to care for the child any longer, 
wishes to have direct contact with the child. In 
cases where that contact is seen as being in the 
best interests of the child, it is hoped that that 
tension can be dealt with under the permanence 
order system and that there will not be the same 
number of protracted litigations. A local authority 
will be able to say that, in appropriate cases and in 
the interests of the child, the birth parent will retain 
a right to contact the child and the local authority 
will not oppose their doing so. 

Fiona Hyslop: I want to explore the relationship 
between the court and the children’s hearings 
system. Obviously, we are expecting changes to 
the children’s hearings system and a new law, but 
we do not have that now. Do you have a view on 
whether there is sufficient integration between the 
adoption process and the children’s hearings 
process, as presented in this legislation, or will 
there be some contention? The City of Edinburgh 
Council has told us that the children’s hearings 
system should have no role in adoption. 

Sue Grant: It is difficult for me to answer that 
question as I do not have any input from the 

Family Law Association on that aspect. I know that 
there is a tension between the courts and the 
children’s hearings system and that different 
parties have different views.  

There have been problems with children being 
caught up in the hearings system, with decisions 
being made that prolong the period of uncertainty 
for children before they move through the legal 
process towards being freed for adoption. I am 
unable to say whether the bill addresses that 
tension.  

Fiona Hyslop: Are you saying that the 
children’s hearings part of the process in relation 
to contact must be resolved before the 
permanence or adoption part can be dealt with? 

Sue Grant: Yes.  

Fiona Hyslop: The two elements could be 
separated completely or they could run at the 
same time, as sort of a tandem process. 

Sue Grant: I would have thought that it would 
be possible to run them in tandem. I know that, 
once the child is subject to a permanence order, 
that can play a part in the children’s hearings 
system, but I do not know the answer to the 
problem.  

Fiona Hyslop: The children’s hearings system 
is based on the welfare of the child. Putting step-
parent adoptions aside, cases could involve some 
kind of criminal behaviour on the part of the 
youngster, which has nothing to do with the 
powers of adoption, although it is a related issue.  

Is it your view that, for a child who is under 16, 
the children’s hearings system still has a relevant 
role and cannot be removed from the process? 

Sue Grant: I think that the children’s hearings 
system should have a role in relation to criminal 
behaviour on the part of children, for example, 
regardless of whether the children are subject to 
permanence orders. It should probably play a 
lesser role in relation to planning for permanency, 
partly because of the difficulties that arise from 
having differently constituted panels making 
different decisions and giving different messages 
to children.  

Fiona Hyslop: If, as the result of a children’s 
hearing, a child who is in the adoption or 
permanency process is subject to a supervision 
requirement, which body should take precedence, 
from a legal perspective and from the child’s 
perspective? 

Sue Grant: It might be preferable to make the 
child subject to the permanence order procedure 
and to take them out of the children’s hearings 
system at that stage. 

Fiona Hyslop: Does the Faculty of Advocates 
see any procedural or legal difficulties with making 
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a child subject to both the children’s hearings 
system and the proposed new system? 

10:30
Morag Wise: The faculty has not responded on 

that matter, but I feel that a difficulty might arise if 
the children’s hearings system attempts to make a 
decision that conflicts with the terms of a 
permanence order. That cannot be right. In such a 
case, the permanence order ought to take 
precedence. However, the children’s hearings 
system might continue to have a role in certain 
examples that you have already highlighted, such 
as cases in which a child has been involved in 
criminal behaviour. 

There will not be many cases in which a 
supervision requirement ought not to come to an 
end automatically because a permanence order 
has been granted. After all, the minimum 
mandatory condition imposed in such an order is a 
permanent removal of the parent’s right to have 
the child residing with them. However, that child 
might have reached only a relatively early stage in 
a long-term planning process. Because the child 
might not yet have embarked on what will 
ultimately become an adoption, the natural parent 
might well retain several parental rights and 
responsibilities.

Although the children’s hearings system could 
retain a role in managing a child’s life, I agree with 
Sue Grant that the issue is difficult and will have to 
be worked through in much more detail in the 
legislation. 

Fiona Hyslop: It would be helpful if you could 
reflect further on that matter. After all, we are at 
the very start of this process. 

Mr Kenneth Macintosh (Eastwood) (Lab): I
wonder whether Morag Wise can explain why the 
concept of leave to apply for a variation has not 
been established in Scottish courts and why she is 
concerned about its use in the bill. 

Morag Wise: We have a number of concerns 
about leave to apply, which we see as an English 
legal concept that the Scottish Parliament might or 
might not decide to adopt in passing the bill. For 
example, after a permanence order has been 
granted, an applicant—usually a natural parent—
might decide that in the light of a material change 
of circumstances, they are justified in seeking 
something that they did not have before or that 
has been taken away from them, by varying 
contact and so on. If that application is wholly 
without merit, I think that the parent will have to 
face hurdles such as a refusal of legal aid in 
applying to the court. If the applicant does not 
require public funding to make an application that 
is wholly without merit, the court can follow 
recognised procedures—no doubt subordinate 

legislation will introduce others—to determine 
fairly early on whether such cases are without 
merit. Sheriffs and judges do so day in, day out. 
Indeed, there is much better case management in 
the courts not just in family law but in all legal 
areas. 

However, we are concerned about using the 
courts as a gatekeeper to refuse all applications, 
because that will increase unnecessarily the 
number of stages in litigation. To decide whether a 
party should be given leave to apply for a 
variation, the decision maker—the sheriff or lord 
ordinary—will have to consider an application’s 
merits. If he or she decides that the party should 
be granted such leave, they will have to re-
examine the merits of an application when the 
party submits it. That might raise questions of 
public funding such as whether legal aid will be 
available at that stage and whether, in that light, it 
would be better to have a one-stage process for 
potential applications. 

If a piece of legislation provides that, in 
particular circumstances and on a particular test, a 
party is entitled to come to court and seek to vary 
a previous order of court or to ask that a new order 
be made, each case will then be decided on its 
merits in the usual way. We have concerns that a 
system of leave adds an additional tier of litigation 
that, at the moment, is almost unprecedented in 
Scots law and is unnecessary.  

Mr Macintosh: That is helpful.  
Fiona Hyslop: We have got the message.  
Mr Macintosh: Yes, that was very clear. To 

extend that further, the British Association for 
Adoption and Fostering has suggested that birth 
parents should seek leave of the court before 
seeking an order under section 11 of the Children 
(Scotland) Act 1995. The BAAF suggests that, 
whether or not we agree with the process, we 
should at least be consistent. Currently, under 
section 100, that is not the process. Do you have 
any comments on that?  

Morag Wise: I agree with the BAAF. The 
Faculty of Advocates has concerns about any 
system of leave that might apply. I have indicated 
what they are, but I note that section 100—which 
relates to parties who want to seek post-adoption-
order contact—is not consistent with the 
provisions in sections 89 and 91, which require a 
party to seek leave to apply post-permanence 
order. Whatever the legislation ultimately says 
about whether there is a requirement for leave to 
apply, I agree whole-heartedly with the BAAF that 
it ought to be consistently applied.  

Mr Macintosh: Does Sue Grant have any 
comments on that matter? 

Sue Grant: I agree that the bill should be 
consistent. I welcome section 100 because the 
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situation at the moment is that many agreements 
on contact are made at the point of adoption but 
are not incorporated into an adoption order by way 
of condition simply because to do so is unwieldy 
and inflexible and opens up the possibility of 
variation by future litigation. What tends to happen 
is that statements of intent are entered into 
between doctors and birth parents. From a 
lawyer’s perspective, there is the uncomfortable 
knowledge that a statement of intent is 
unenforceable under the current legal set-up, 
which means that if adopters decide after a month 
that they are no longer interested in the 
agreement, they can rip it up and the birth parent 
is deprived of a remedy. Section 100 is very much 
welcomed. 

Unlike Morag Wise, I would prefer a provision 
that would require a birth parent to seek leave 
before seeking a section 11 order. I can envisage 
agreements that have been reached at the point of 
adoption not being incorporated into a condition, 
but instead being incorporated into a statement of 
intent that is then reneged on by adopters. 
Obviously, a birth parent will have a desire and a 
right to say, “This is what was agreed. This is best 
for the child. I would like an order that I can 
enforce.”

From my 20 years of practice, I cannot think of 
many situations in which a birth parent has come 
along post-adoption to assert a right of contact 
where contact had not already been in place. My 
instinct is that many such applications will be 
rooted in the desire to see the child rather than in 
the birth parent’s desire to do what is best for the 
child.

I suppose that I am saying that I envisage many 
such later applications being unmeritorious. If 
there was a requirement to seek leave, there 
would, in effect, be what exists in the criminal 
system, which is a sift. Applications could be 
knocked on the head at that stage, if that was 
what was required. On the other hand, such a 
requirement may bring parties together sooner 
and the sheriff may have the opportunity to head 
off protracted litigation and to say, “If this is what 
was agreed, this is what should happen”, or to 
say, “This is without merit. I’m not going to have 
this hanging over the adopter’s head for the next 
six months while we wait for legal aid and so 
forth,” and to deal with it then.  

Mr Macintosh: The leave to apply system is 
obviously a sift. If it were not written into the legal 
process, which could become a longer two-stage 
process, could any body other than the court—
perhaps the adoption agency or the local 
authority—apply that sift? 

Sue Grant: The sift would have to be applied by 
the court. I am aware of situations from the past 
year or two in which birth parents have attempted 
to obtain contact through an adopted child’s 

siblings to whom the guillotine effect of the 
adoption order does not apply, and who currently 
retain the right to seek contact under section 11 of 
the Children (Scotland) Act 1995. In those cases, 
the sibling applied for contact, the sheriffs refused 
to warrant the writ and effectively applied a sift at 
that stage. That situation would have to continue; I 
cannot imagine that anyone else could make what 
is ultimately a judicial decision. 

Mr Macintosh: Is it right that you are saying 
what Morag Wise said a minute ago, which was 
that we do not need to include in the bill the term 
“leave to apply” because courts already decide at 
an early stage whether an application has merit? 

Sue Grant: It would be helpful to give guidance 
to the court because, although different sheriffs 
take different views, there has to be consistency. 
One sheriff might warrant a writ while another 
might not; some feel that they are not entitled to 
not warrant a writ, and others feel that they are 
perfectly entitled to do so. It would be helpful to 
enshrine the process in legislation. 

Mr Ingram: The bill seems to shift the balance 
between the rights of the child and those of the 
natural parents. I have difficulties in tracking those 
changes. For example, section 100 will allow the 
natural parents to seek a section 11 order for 
contact with their children, whereas the current law 
prevents it once an adoption order has been 
granted. That seems to tip the balance in favour of 
the natural parent, as does the flexibility that is 
built into the permanence order, which allows 
natural parents to seek a variation of the 
permanence order. We received evidence from 
Glasgow City Council that the change that will 
allow section 11 orders to be made after an 
adoption 
“Seems a wrong move to make ... and will leave the way 
open for some of the most destructive birth families to 
continue with actions which will threaten the stability of the 
adoptive placement.” 

Will you comment on the generality of that shift, as 
well as on that specific point? 

Sue Grant: The right that is enshrined in section 
100 is necessary for the reason that I gave before, 
which is that agreements are sometimes 
breached. The adoption policy review group hoped 
that it would be made clear in guidance, and 
perhaps even in the bill, that post-adoptive contact 
would take place only in exceptional 
circumstances, which is the test that is applied by 
the courts at the moment. Obviously, it is 
paramount that such contact has to be for the 
benefit of the child. It is to be hoped that the court 
will continue to apply that test under section 100. 
There is no reason to think that the court will not 
do so unless guidance says otherwise. 

Mr Ingram: What about the apparent shift of the 
balance towards birth parents? 
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Sue Grant: I do not read section 100 as shifting 
the balance—it will still be up to birth parents to 
establish that contact would be in the best 
interests of the child. The section will not make 
things any easier for them than they are at 
present; it simply embodies a safeguard for them 
when on-going contact is stopped for whatever 
reason. 

10:45
Mr Ingram: How do you respond to Glasgow 

City Council’s contention that unnecessary actions 
and continued disruption will naturally follow if we 
allow birth parents to apply for contact under 
section 11 of the Children (Scotland) Act 1995? 

Sue Grant: That is obviously a concern. The 
last thing we want is for adopters to be plagued by 
applications to the court because of all the 
uncertainty that applications cause. That brings us 
back to the question whether to incorporate a 
provision for leave to appeal, which would at least 
give the court the opportunity to knock applications 
on the head at an early stage. 

Morag Wise: It might be perceived that there is 
a slight shift in the balance of the rights of the 
natural parent, the child and, in certain provisions, 
the local authority or the adopters—which is what 
section 100 concerns. Such a shift might have 
been thought to be necessary because of the rule 
under the 1995 act, whereby in cases in which a 
child has been the subject of a freeing for adoption 
order, or an adoption order without conditions, the 
parent is excluded absolutely from making any 
future application for contact. Given that one is 
dealing with the lives of children, that is thought to 
be such a hard and fast rule that flexibility and 
room for movement on contact are necessary. 

I agree with Sue Grant that it does not seem that 
section 100 will open the floodgates for a host of 
applications from parents whose parental rights 
were taken from them after due process, where a 
child is happy, content and settled with his or her 
adoptive parents. Rather, it will mitigate the harsh 
consequences of the existing absolute rule and 
provide a mechanism for a natural parent, who 
might have a perfectly meritorious claim based on 
the wishes of their child, to see that child. I am not 
concerned about the provision of such a 
mechanism. 

The procedural rules that are set out in the 
secondary legislation that will follow the bill will be 
important. One easy way to proceed would be to 
have an early procedural hearing to assess the 
merits of the post-adoption or post-permanence-
order application. Such a hearing would not 
require witnesses or a proof; it would just be a 
procedural hearing to consider the case. That 
might be thought to provide a satisfactory middle 

ground between a two-tier system whereby leave 
to apply is sought and then an application is made, 
and the situation—which would cause concern—
whereby all natural parents would be able to 
litigate on whether they should see their children 
post-adoption. The perceived slight shift in 
balance need not alter significantly the status quo 
for children. 

Mr Ingram: Thank you. That was very helpful. 

Mr Macintosh: The City of Edinburgh Council 
made the same point that Glasgow City Council 
made about its worry that many families would 
push for revocation. We have heard evidence that 
adoption has changed over the years. I believe 
that children who are adopted tend to be older 
now—they tend not to be babies—and they still 
tend to have some contact with or get information 
about their birth parents. 

Are we worried about contact orders? Is the 
situation becoming worse? Are more and more 
families pushing for more and more contact 
orders? Does the problem reflect the split between 
babies being adopted early on, as happened 
previously, and older children being adopted, 
which is the case now, or is it an entirely separate 
issue? You can answer only from your anecdotal 
experience of cases. I am trying to work out 
whether there is a difference between the types of 
adoption cases that come up or whether this is an 
issue across the board. 

Sue Grant: It is very difficult to generalise. In 
every adoption in which I am involved, there is a 
pattern of setting up indirect contact, which is an 
exchange of information between the adoptive 
family and the birth family. That is usually done 
through one of the agencies and a social work 
department and takes the form of a newsletter 
from the adopters to the birth family. Occasionally, 
there is communication the other way, which is 
carefully screened. Sometimes there is an 
exchange of photographs. In my experience, that 
is more or less the norm in every adoption—
certainly in adoptions where the birth family 
maintains an interest: many do so, even if they do 
not see the children. That is a positive step that 
has a great deal to do with letting the child know 
where he or she came from and that he or she has 
a birth family. 

The cases in which I am instructed tend to be 
contested cases in which contact is the biggest 
issue. It is difficult to say whether the situation has 
changed over the past 10 years. Birth families are 
more aware of the existence of open adoption and 
they know of other families who continue to see 
their children even after they have been adopted. 

Mr Macintosh: Is there no obvious trend? 

Sue Grant: To be perfectly honest, I do not think 
that there is such a trend. 
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Lord James Douglas-Hamilton: My first 
question is about the criminal offences that the bill 
introduces. Why do you feel that it was 
necessary—if it was—to introduce those offences, 
rather than to maintain the civil remedies that are 
currently available under the Children (Scotland) 
Act 1995? Perhaps we should pursue the matter 
with the minister. Are the terms of the bill too 
severe? Might it reduce flexibility that would be in 
the best interests of the child? 

Morag Wise: The Faculty of Advocates 
questioned the need for several statutory criminal 
offences to be introduced. It seems to us that 
adoption of children is essentially a matter to be 
dealt with under civil law. In some cases, remedies 
are necessary; for example, if a natural parent 
unlawfully removes a child from the carers, 
whether they are adoptive parents or foster carers. 
However, section 26 of the bill provides a remedy 
for return of the child, if the child is 
“removed in breach of certain provisions”. 

In a sense, that is a civil remedy to ensure that the 
child is delivered back. 

The common law and the 1995 act provide 
remedies of interdict to prevent parents who 
threaten to take a child from a place where they 
have been put for their safety or welfare from 
doing so. Even under the civil process, if a parent 
breaches or does not comply with the conditions of 
an interdict, they may be subjected to breach of 
interdict proceedings, which are quasi-criminal and 
can carry criminal sanctions. It seemed to us that 
that was sufficient in the context of legislation that 
is designed to promote and safeguard the 
interests of children and—to return to a previous 
question—that tries to strike a balance. There are 
competing interests to be balanced between 
parents, children and local authorities, regardless 
of whether the balance has shifted. The measure 
seems to be unnecessary and may have 
unintended consequences, such as the 
imprisonment of parents who act rashly or 
fecklessly during the very process that is designed 
to find out what is best for their natural child. We 
have considerable concerns about the measure. 

Lord James Douglas-Hamilton: If, for 
example, the minister had in mind kidnapping 
cases—I am not certain that he did—can those be 
dealt with otherwise than under the bill? 

Morag Wise: Existing criminal law provides 
various ways in which to deal with people who 
snatch or kidnap children with criminal intent. The 
creation of more statutory criminal offences in the 
context of adoption law will not add anything to the 
existing criminal law. 

Lord James Douglas-Hamilton: You have 
commented on the need to tidy up the bill and you 
have said that its drafting is “unnecessarily 

convoluted and repetitious.” Will you give us the 
benefit of your great experience and compile a 
short list of the matters on which improvements 
should be made? You need not go to 
disproportionate effort, but a short and effective list 
might be extremely helpful. 

Morag Wise: We would be glad to assist with 
that. Our written response is a general one, but if it 
would help to have a tabulated document that lists 
the section numbers with brief comments, the 
Faculty of Advocates would be happy to provide 
that.

The Convener: That would be extremely helpful 
when we come to stage 2, so there is no great 
rush. 

Morag Wise: We can do that. 
Mr Frank McAveety (Glasgow Shettleston) 

(Lab): Do you foresee legal difficulties with 
permitting unmarried couples to adopt? 

Sue Grant: No.

Mr McAveety: I thought that that might be the 
answer. Is the definition of an unmarried couple in 
section 31(3), as people who are 
“living together … in an enduring family relationship”, 

legally workable? You have expressed concerns 
about that phraseology. Will you amplify those 
concerns? 

Morag Wise: The Faculty of Advocates 
commented on the use of the expression 
“enduring family relationship”. As members will 
know, the expression “living together as if husband 
and wife” is used in social security legislation and 
has become a test that is familiar to all of us. The 
word “enduring” suggests that the key component 
is time rather than quality. We wonder whether the 
use of the word “stable” might be more 
appropriate, if we want to add to the general 
expression “living together as if husband and 
wife”.

Beyond that, one might query whether we 
should add at all to that phrase. If we did not, a 
couple who live in a cohabiting relationship but 
who have not been through a marriage ceremony 
could put themselves forward as prospective 
adopters. They would be assessed thoroughly and 
would have to go through a process, as happens 
with married couples at present, in which all 
aspects of their lives, including the stability and 
enduring nature of their relationship would be 
discussed and assessed. We are slightly unclear 
about why it is necessary to use the term 
“enduring family relationship” in the bill and, if it is 
to be used, whether an interpretation of that 
expression should be given. 

Mr McAveety: So the relationship is defined as 
an endurance test. 
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We have had a fair amount of correspondence, 
and further correspondence may emerge, from 
faith-based organisations and individuals who are 
concerned about adoption by same-sex couples. 
Within the present legal framework, gay or lesbian 
individuals can adopt singly, but the bill will widen 
that provision. Do you regard that as a legal 
difficulty? If so, how can we overcome it? 

11:00
Sue Grant: I do not regard it as a legal difficulty. 

At the moment, the situation is rather artificial 
because one party adopts and the other seeks a 
section 11 order. I have been involved in several 
cases where that has happened and there was no 
difference between the two parents’ commitment 
to the child. It is just that the legal framework is 
difficult at the moment and difficult decisions have 
to be made about who is going to adopt and who 
is going to seek a section 11 order. The fact that 
both parties will be able to adopt is a positive step. 
In my experience, people would have done that in 
the past if they could, so the bill simply sorts out a 
situation that already exists. 

Mr McAveety: Would you say that, by 
addressing that issue, we can also assist the 
transition for the children? 

Sue Grant: Yes. 
Fiona Hyslop: One third of adoptions are by 

step-parents. Do you regard the absence of step-
parent agreements as an omission from the bill or 
is there a legal problem with such agreements? 
They would be different from full adoption, which 
involves changing the birth certificate and so on. 

Morag Wise: The Faculty of Advocates 
commented on that in its submission on the Family 
Law (Scotland) Bill. We have some concerns 
about step-parent agreements because of the 
legal difficulties that arise in the tripartite 
relationship between the mother, father and 
stepfather or the father, mother and stepmother. 
That said, I am aware that many stepfamilies are 
concerned that they are inadequately provided for 
in legislation and there is a move towards seeking 
legal recognition of step-family agreements. We 
do not have anything to say about that at policy 
level, but there are legal issues about stepfamily 
agreements. 

Fiona Hyslop: If there were no tripartite 
relationship—for example, if the mother has been 
widowed—would not that remove the difficulties 
about step-parent agreements that you mentioned 
in your submission on the Family Law (Scotland) 
Bill?

Morag Wise: Yes, but one would have to think 
about whether to have separate provisions for 
cases in which one natural parent is not alive and 
cases in which there is a living natural parent who 
is not within the stepfamily arrangement. 

Fiona Hyslop: Sue, do you have any comments 
on step-parent agreements? 

Sue Grant: I am simply aware that the BAAF is 
very much in favour of them. I am not involved in 
many adoptions by step-parents and I am not 
aware of many situations in which the guillotine 
effect of an adoption cuts out a step-parent, 
although I am sure that that happens, so it would 
be helpful to have a way to avoid that. However, I 
take the Faculty of Advocates’ point about the 
legal difficulties. 

Mr Macintosh: I return to the Faculty of 
Advocates’ point about the advantages of civil 
deterrents over criminal deterrents. It believes that 
we should not make the process overly criminal. In 
its submission, the City of Edinburgh Council said: 

“We would like to see a greater deterrent for breaches of 
the Bill than are currently suggested—we understand that 
instances of trafficking are increasing and we are 
concerned that more children may be brought into the 
country illegally for the purposes of adoption”. 

Will you clarify what you said in response to 
Lord James’s question? Clearly, there are laws 
against trafficking and kidnapping. 

I imagine—the committee and the Executive will 
obviously need to take a decision on this—that 
those laws would apply against traffickers rather 
than against the parents. Is that right? In other 
words, the new penalty that will be introduced 
under the bill would penalise the parents—whether 
that is desirable is a different matter—but the 
criminal penalties against trafficking would not 
necessarily apply to parents. 

Morag Wise: The bill contains a number of 
provisions—starting at section 20—that are 
directed at parents who remove children from the 
care and possession of prospective adopters. In 
so far as such actions are done with criminal 
intent, the criminal law would apply and the 
accused party could be prosecuted. It seems to us 
that, as the criminal law might be inadequate or 
might not fit the purpose, those provisions perhaps 
need to be reconsidered. In a bill that is designed 
to promote the welfare of children and to provide 
for matters relating to their adoption and long-term 
care, it seems inappropriate to provide a number 
of new statutory criminal offences. 

The Convener: In terms of drafting, it would be 
helpful to the committee if the Faculty of 
Advocates could highlight where the bill creates 
unnecessary criminal offences. I do not mean to 
give the Faculty too much work to do—such 
changes are the job of Parliament and the 
Executive—but we are always happy to have the 
assistance of others. 

Last but not least, sections 9 and 10 provide for 
the matters that are to be taken into account by 
the courts and adoption agencies in considering 
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whether a child should be put forward for adoption. 
Are the right grounds specified? Does the bill 
include grounds that should not be included or 
does it omit grounds that should be included? In 
particular, are the grounds for dispensing with 
parental consent, which are taken largely from the 
English legislation, too wide? Do they provide 
sufficient protection in relation to article 8 of the 
European convention on human rights? 

Morag Wise: The tests that are set out in 
section 9, which details the factors to which the 
court or adoption agency must have regard, are to 
some extent an amalgam of provisions that exist in 
English and Scots law; for example, it is now well 
recognised that, following the United Nations 
Convention on the Rights of the Child, the 
requirement to ascertain the child’s wishes and 
views that is set out in the Children (Scotland) Act 
1995 must be included in legislation of this sort. 
We whole-heartedly agree with that provision. The 
need to safeguard and promote the welfare of the 
child throughout the child’s life is also recognised 
already. We are already familiar with most of the 
provisions in section 9 and we agree that they 
should be included in the considerations that apply 
to the exercise of powers. 

On the test in section 32— 

The Convener: It is in section 33. 

Morag Wise: Sorry, I meant section 33. We 
have suggested that section 33 might be headed 
“Conditions for Adoption Orders”. 

I believe that I am right in thinking that the 
question is directed at section 33(2)(b)(ii), which 
provides a very general ground for dispensing with 
a parent’s consent. Section 33(2)(b)(ii) provides 
that parental consent may be dispensed with if 
“the welfare of the child requires the consent to be 
dispensed with”, 

as opposed to if the parent withholds consent 
unreasonably. 

If the bill is enacted, the Scottish courts will need 
to look at that test because it is a change from the 
previous one. Although the Faculty of Advocates 
as a body has not commented on the matter, it 
seems to me that, in legislation in which we are 
directed to view the welfare of the child as the 
paramount consideration and in which all 
decisions are to be child-centred, the provision—
although it is wide—encompasses what appears 
to be the policy and spirit of the bill. Difficulties 
might arise if the provision is not applied and 
interpreted consistently by the courts. That is 
always a concern when a piece of legislation is 
widely drafted. However, the provision seems to 
me to be consistent with the general policy of the 
bill and with the requirement that the welfare of the 
child be at the centre. 

Sue Grant: I agree with Morag Wise. 

The Convener: Have the Faculty of Advocates 
and the Family Law Association considered 
whether the provision is compliant with ECHR in 
relation to the rights of the birth parents? 

Morag Wise: The rights that might be of 
concern that immediately spring to mind are the 
right under article 6 to a fair hearing before an 
independent and impartial tribunal and the right 
under article 8 to family life. We have not as a 
body commented on the issue, but it may be of 
assistance to state that the bill seems to me to 
contain nothing that will detract from or diminish 
the rights of parties in a way that is not already 
possible under existing legislation. The 
unsuccessful human rights challenge that was 
made to the freeing for adoption system could not 
be made under the bill because that challenge 
related particularly to the inability to have provision 
for contact. Therefore, the bill does not seem to 
me to throw up any immediate human rights 
difficulties. However, again, the human rights 
committee of the Faculty of Advocates might want 
to consider the matter in more detail. 

Sue Grant: I have nothing to add to that. 

The Convener: On that rather rare occasion of 
two lawyers agreeing with each other, we will 
conclude this evidence session. I thank Morag 
Wise and Sue Grant for their helpful evidence. 
Obviously, any additional points that they might 
want to make as the bill progresses will be 
gratefully received. 

We will have a short suspension while the 
witnesses change over. 

11:12
Meeting suspended. 

11:15
On resuming— 

The Convener: Our second panel this morning 
represents local authorities. Kirstie Maclean is 
from the children and families department of the 
City of Edinburgh Council; Margaret Anne McLean 
is principal officer of adopting and fostering at 
Glasgow City Council; and Pat Howell is the senior 
officer in baby adoption at Glasgow City Council. 
Thank you all for coming this morning. We have 
received your written submissions, but you may 
make some brief opening remarks before I open 
the meeting up to questions. 

Kirstie Maclean (City of Edinburgh Council): 
The City of Edinburgh Council welcomes the bill 
and largely supports the provisions within it. The 
Adoption (Scotland) Act 1978 has lasted for 
almost 30 years but it has become quite creaky in 
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its ability to relate to the present situation of 
children and families. A new approach is 
warranted. We hope that the bill, when enacted, 
will be able to last for 30 years and that it will 
reflect current and, as far as we can foresee them, 
future needs. 

We particularly welcome the fact that the bill 
reflects the changes in family life that have taken 
place during the past 30 years. We believe that 
the widening of the range of people who can apply 
for adoption is appropriate. It gives us the 
opportunity to recruit more widely, while 
recognising that everyone who applies will go 
through a thorough assessment process. The bill 
provides not a right to adopt but a right to apply to 
adopt, and that is important. 

However, we have a quibble with whether some 
of what is said in the memorandum to the bill 
sufficiently reflects the situation of children who 
require adoption. In our experience, it is now rare 
to place for adoption healthy babies who have 
been given up willingly by a parent. Most of the 
children whom we place are from families where 
there is drug or alcohol misuse or a combination of 
both. Considerable numbers of babies have been 
born addicted to drugs or with foetal alcohol 
syndrome, or have been subjected to abuse and 
neglect. Those children will need to be supported 
right through childhood and into adulthood; their 
adopters will also need to be supported. We think 
that the financial provisions in the bill seriously 
underestimate the costs of that process. 

We have another specific regret about the bill. 
Although it is an adoption bill, it incorporates some 
proposals for fostering and may have missed an 
opportunity to take on board some of the other 
aspects of fostering—we are particularly thinking 
of relatives who care for looked-after children. 
Recommendations were made about that in the 
Social Work Inspection Agency report on the 
Western Isles and the bill could have been an 
opportunity to take those on board. We also 
believe that the legislation on private fostering is 
out of date and, again, the bill could have been an 
opportunity to deal with that. 

Pat Howell (Glasgow City Council): We 
endorse everything that Kirstie Maclean has said. 
We welcome the bill because it is true that the 
1978 act needs to be modernised and the bill is 
going to do that.  

We welcome the fact that the bill reflects social 
change and different kinds of families and will 
therefore widen the pool of adopters. We welcome 
the provision to take freeing for adoption out of the 
equation, because our experience is that freeing 
has not been successful in general. In Glasgow, 
we have made little use of it. 

We also welcome the fact that the bill will give a 
higher profile to post-adoption support, which is 

important, given the complexities of the children 
whom we place for adoption. That reflects the City 
of Edinburgh Council’s experience of the children 
who are placed. Perhaps no legislation can adjust 
the dissonance between the children whom we 
place and many of the people who still want to 
adopt children, who want as few complexities as 
possible. That is a huge issue for us in placing 
children.

Overall, we welcome the bill. We are concerned 
that the financial provisions are perhaps not robust 
enough to reflect the needs of the children whom 
we place for adoption. We need more support to 
be put in place. 

Margaret Anne McLean (Glasgow City 
Council): We appreciate that the bill will move 
things forward and we have made many positive 
comments. We aim to place more children for 
adoption. In Glasgow, we feel that there is room to 
achieve that. We must address the points that 
have been made about support and the 
challenges that that involves. We welcome the 
opportunity to give evidence and to talk through 
how the bill will help us to achieve our aims.  

The Convener: I will expand on those helpful 
opening remarks by looking ahead. Last week, the 
Parliament debated hidden harm from drugs. 
Based on your experience, do you expect more 
children to need adoption or permanence orders in 
the future? If so, will the bill help you to deal with 
that, or will it make no significant difference? 

Margaret Anne McLean: We in Glasgow are 
examining closely the level of support that is given 
to parents in the community to care for their 
children as safely as possible. Our authority 
places a lot of focus on that. 

We want to facilitate security for children who 
require to be permanently away from parents who 
cannot parent them. In Glasgow, 800 children are 
in foster care. Many of those children tell us that 
their situation feels fairly insecure. In our recent 
best-value review, they told us that they want 
more security in their lives. If they cannot have 
that with parents, we need to create it through 
legislation and action. 

Given the number that I just cited, I hope that 
more children will not be put into foster care. We 
want to be more efficient in relation to throughput, 
so that if children can be adopted, they are moved 
on. If we can assist parents in looking after 
children at home, we need to address that as a 
council. 

Pat Howell: We have just produced statistics on 
referrals to my part of the service, which covers 
nought to two-year-olds. We run a consortium that 
involves 10 of the authorities that were part of 
Strathclyde Regional Council, but the bulk of the 
children who are referred come from Glasgow City 
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Council’s area. In the past year, 60 referrals have 
been made, whereas 50 referrals were made in 
the previous year. We cannot say whether that is a 
longer-term trend. We usually get about 50 
referrals per year, but the sense is that more very 
young children and babies are coming in through 
our duty system. That is probably reflected in the 
number of children who are being referred to me 
for permanence orders. 

The Convener: I presume that that increase is 
related to mothers who have drug or alcohol 
problems. 

Pat Howell: Absolutely. 
Margaret Anne McLean: I chair the baby 

adoption panel and almost invariably every baby—
that is, a child up to the age of two—has been the 
subject of neonatal abstinence syndrome as a 
consequence of parental drug misuse. They are 
more difficult to place, and take longer to place, 
than we would like. Those are the challenges that 
are in front of us. We need a system that places 
such children as easily as possible. 

Kirstie Maclean: I concur with my colleagues’ 
comments. I do not have figures for Edinburgh, but 
our experience is that more and more quite young 
babies seem to be coming into care, both because 
they have been born addicted to methadone, 
heroin or some other type of drug and because 
their parents live such chaotic lives that they are 
incapable of caring for a child. Those are very 
distressed babies as they have been subjected to 
the effect of huge amounts of drugs going into 
their mother’s body. We do not yet have sufficient 
medical evidence of the long-term effects, but our 
experience of such children is that they often have 
long-term problems, such as learning difficulties 
and attention deficit disorders. It is not something 
that they get over readily. It is hard to make an 
absolute prediction, but we cannot see the 
situation getting better and it seems likely that it 
will get worse. 

Ms Byrne: I want to follow up on how to provide 
care for children when their mother is, through 
drugs or alcohol, unable to care for them. There is 
nothing about relatives in the bill, but the extended 
family is another option. I think that Pat Howell or 
Kirstie Maclean mentioned the issue. It is 
important that members of the extended family—in 
most cases, the grandparents would be involved—
get the support that they require to ensure that 
they can be part of the child protection process 
within the family unit: both support from all the 
agencies and financial support. Should that be 
reflected in the bill, or is it a separate issue? 

Kirstie Maclean: I mentioned the relatives of 
looked-after children. Five years ago, 18 looked-
after children were placed with relatives; now, 
more than 200 children are placed with relatives. 
That is a massive change. We are aware that we 

do not give enough financial or emotional support 
to those relatives. They often need help with 
contact issues because they might be trying to 
protect the children from their own son or 
daughter. Those are difficult family situations. 

The bill provides a potential opportunity to 
strengthen the support that is provided for kinship 
placements, but we know that that will be costly. 

Margaret Anne McLean: Hundreds of children 
in Glasgow are placed with relatives. Attention 
must be given to the situation and it would be 
helpful if that could be done through the bill; if not, 
it should be dealt with elsewhere. 

It would be helpful if what should be done to 
support relatives was made clearer and 
standardised. With regard to the babies who come 
to the baby adoption panel, avenues such as care 
within the family have been considered very 
carefully prior to their being looked after and 
accommodated. I am confident that no babies who 
could be looked after by relatives come before the 
panel. Social workers make every effort to 
examine those options at every previous stage 
and it is never an issue at the panel. 

Pat Howell: Grandparents can care for only so 
many children. They might be able to care for one 
or two, but perhaps not for three or more. That 
crops up regularly in relation to the younger 
children whom we are placing.  

11:30
Fiona Hyslop: I would like to explore the ways 

in which the bill could be strengthened to help that 
group of children. Is the issue to do with financial 
support, such as the fostering allowance, or is it to 
do with using permanence orders to ensure that 
grandparents have stronger relationships with their 
grandchildren? Alternatively, is the issue to do with 
private fostering, which Kirstie Maclean talked 
about, because there might not be an appropriate 
carer? 

Kirstie Maclean: At the moment, most relatives 
who care for grandchildren, nieces or nephews 
and people who care for the children of friends or 
neighbours do not receive fostering allowances. 
They receive smaller allowances that are usually 
based on benefits. Whether they receive sufficient 
financial support is arguable. Many of them say 
that they do not and I have a lot of sympathy for 
that position. I also think that the support and 
advice that they receive in relation to caring for the 
child are often insufficient.  

Fiona Hyslop: We need to determine what 
needs a policy resolution and what needs a 
legislative resolution. If you think that the bill 
should promote the legal rights of kinship carers or 
contain any other provisions, we need to know.  
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Kirstie Maclean: At this point, I cannot go into 
that level of detail. However, we could come back 
to the committee with something in writing.  

Mr Ingram: The bill places new duties on local 
authorities to provide post-adoption services. 
Kirstie Maclean suggested that such services 
could be handicapped by the lack of financial 
provision. Would you confirm that that is the 
fundamental problem in relation to developing 
services along the lines that the bill envisages, 
rather than the capability of local authorities to 
deliver those services? 

Kirstie Maclean: In Edinburgh, we hope that the 
bill will mean that more children benefit from 
adoption or permanence orders. The numbers 
could well increase, but the complexity of the 
cases could also increase. It is envisaged not that 
the nature of support would change but that more 
people would receive it. However, I think that the 
nature of that support needs to change. In 
particular, many adopters are looking for more 
than financial support. They want therapeutic 
support for the children who have been placed 
with them. If that is not available through the 
national health service, they want to be able to buy 
it in from the private sector. That is quite 
understandable and I have some sympathy for 
that position. However, that is not likely to be 
cheap, as therapy can take a long time, 
particularly if the children have been sexually or 
physically abused. It is right that that support 
should be provided, but the amount of money that 
has been mentioned—£73,000 for each local 
authority—does not seem likely to be anywhere 
near enough to meet needs.  

Mr Ingram: I take it that Glasgow City Council 
concurs with that view. 

Pat Howell: Yes. My comments on adoption 
allowances will probably reflect experience 
elsewhere. We have struggled with adoption 
allowances because there seem to be 
contradictions in the system, in that allowances 
are awarded for the child but are means tested, 
which means that many of our families do not get 
any benefit from them. Also, if an allowance is to 
be granted retrospectively, it is necessary to have 
said when the case went to the panel that an 
allowance might be needed in future. It would help 
us if we did not have to consider that, because 
there are cases that we would take back to the 
panel and say, “This family definitely needs an 
adoption allowance.” 

With practically every child whom we place, we 
could say that there is a potential for an adoption 
allowance to be needed. As Kirstie Maclean said, 
we do not have the medical experience to say 
definitely where such children are heading but, 
when children come back later, we see their 
developing problems when they get to school age. 

We do not necessarily see the need immediately 
when we place them, but later on. 

Mr Ingram: Do you have any formal resource-
sharing relationship with the NHS boards? Do you 
have a partnership approach or has the matter 
been entirely in your domain in the past? 

Pat Howell: We can always go back to our 
medical advisers for help, which has always been 
made available to us. 

Margaret Anne McLean: On children’s health, 
Glasgow City Council has a strong partnership 
with the health service. However, we are in a 
consortium with nine other authorities, so children 
are very likely to be placed outwith Glasgow. The 
issue is also to do with post-adoption support, how 
long it goes on for, who provides it and the 
services that are available. We often get positive 
services from outwith Glasgow. I am not detracting 
from that, but the picture is quite complex because 
it does not concern one’s own authority alone. 

Mr Ingram: In its evidence, the City of 
Edinburgh Council seemed to suggest that there 
should be a national adoption overview. Glasgow 
City Council obviously works with the authorities 
that were part of the former Strathclyde Regional 
Council. Is that the kind of model that Kirstie 
Maclean would like to be established Scotland-
wide? 

Kirstie Maclean: There are variations in the 
amount of collaborative working; we are probably 
not as good at it in the east as the authorities in 
the west are. However, it is important that that way 
of working is recognised. We are not suggesting 
that there should be one national adoption service, 
but it would be helpful if there could be 
encouragement or a duty to collaborate, because 
some authorities—particularly small ones—place 
very small numbers of children for adoption each 
year and the adopters are not necessarily 
recruited from within the local authority area. 
Indeed, we wish to place some children quite a 
long way from where they came from because of 
safety issues.  

It is important that local authorities work closely 
together and that we share resources and 
knowledge. For instance, it is to be hoped that, if 
we are unable to recruit enough adopters in 
Edinburgh, other authorities that have been more 
successful in recruitment or which have fewer 
children who need adoption will be able to share 
their resources with us. Some of that collaboration 
is already in place, but any encouragement that 
could be given to it would be helpful. 

Mr Ingram: Would you like some sort of duty to 
co-operate with other local authorities to be 
included in the bill? 

Kirstie Maclean: That would be helpful. 
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Pat Howell: Working with other authorities has 
been a positive experience, especially for Glasgow 
City Council. The consortium continued a service 
that had been available in Strathclyde for a few 
years. It was very much about equalising supply 
and demand, because Glasgow has an almost 
insatiable demand for families, but by and large 
those families do not come from Glasgow. There 
were places where people waited for a long time 
to adopt children, and the service continues to be 
offered and to give opportunities to families. That 
is not the main point, but it has a place. The 
service has certainly enabled us to find a greater 
variety and number of placements for children 
than we would otherwise have had. 

Margaret Anne McLean: It also provides 
children with a better choice, which is important. If 
the child’s needs are paramount, we must have 
choice and be able to consider different areas. 
Collaborative working has really helped us to deal 
with some of the issues that are associated with 
supporting adoptive parents. We meet regularly 
and try to address some of those issues. Because 
the children have more complex needs, the 
challenge has become greater. That has required 
people to work together. The work would be much 
harder if specialists in adoption were doing it in 
isolation within their authorities. 

Mr Macintosh: I have a number of questions on 
finance. If you have a duty towards a child from 
Glasgow or Edinburgh, but the adoptive family is 
outside those cities, who pays the adoption 
allowance and for any support services? Are those 
costs borne by Glasgow or Edinburgh or by the 
host authority? 

Kirstie Maclean: The local authority that has 
placed the child pays the adoption allowance. Who 
pays for support depends on how distant the child 
is from the local authority that placed them. If they 
are a very long distance away, we try to reach an 
agreement on provision of support either with the 
local authority where they are placed or with a 
voluntary or private organisation within that 
authority. There has to be some flexibility. 

Mr Macintosh: So arrangements are made on 
an ad hoc basis but are paid for mostly by the 
cities. 

Pat Howell: I echo what Kirstie Maclean said. 
We are clear that if we place a child in North 
Lanarkshire, for example, we will pay any adoption 
allowance. That arrangement will continue. 
However, in the early days the issue of who pays 
for any subsequent support services was a bit 
more contentious. The advice to us was that if 
people wanted a counselling service or to attend a 
parenting course, that was the responsibility of the 
local authority in whose area the family lived. The 
issue was difficult, because we tended to feel that 
we had a moral responsibility. We were not 

unwilling to pay, but our advice was that it was the 
legal responsibility of the other authority to fund 
such services. It was difficult for other authorities 
to accept that, because they had not made the 
placement. The issue has not come up in many 
cases, but in the few cases in which it has 
emerged some kind of accommodation has been 
reached. The other authority has made a 
contribution and sometimes a contribution from the 
family has been sought. The issue has been 
resolved, but no one feels very happy about the 
situation.

Mr Macintosh: Would a potential duty to co-
operate remedy or help that? 

Kirstie Maclean: We probably need to be a bit 
more specific about whose duty it is. 

Pat Howell: When we were consulted at earlier 
stages, there was discussion about whether the 
responsibility would stay with the placing authority 
for a certain period—perhaps three years—and 
then shift. People were quite positive about that, 
because the position was at least clear. There 
would be a period during which responsibility for a 
case would continue to rest with the placing 
authority, and then it would be handed on. That 
has not been reflected in the bill. 

Mr Macintosh: Last week, Barnardo’s 
suggested that there is anecdotal evidence that, 
because the support that is available for fostering 
grants and allowances is greater than the support 
that is available for adoption allowances, local 
authorities are using fostering—permanent 
fostering, as it were—when adoption would be a 
better route to follow. Is that happening? Does the 
financial support that is available work against 
what may be in the best interests of children? 

11:45
Margaret Anne McLean: The situation is 

complex and finances certainly feature. In 
Glasgow, we have many children who it has been 
decided will remain in foster placements when the 
alternative would be an adoptive placement. The 
placements are with people who cannot afford to 
change into the adoption allowance scheme.  

Our fostering allowances are being reviewed 
and a new system will be in place on 3 
September. The allowances will take full account 
of the cost of foster care, with an additional fee 
element. The difference between the fostering 
allowances and the adoption allowances will 
therefore be greater. 

We have to consider why people want to adopt 
and why people want to foster. People want to 
adopt because they feel they have gaps in their 
family; they may want to enlarge their family or 
they may have no children at all. People want to 
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do fostering because they want to look after 
children; they will often have children of their own. 
We encourage many of them to regard fostering 
as a professional job—they care for children on 
either a temporary or a permanent basis. The leap 
into adopting is a leap that people may not wish to 
take. We have to consider that side of the issue as 
well, and not only the financial side. However, the 
financial side definitely affects some families who 
would adopt. 

Pat Howell: A case arose recently in which 
finance was an issue, but that sort of thing is quite 
rare. The statement from Barnardo’s implies that it 
is a regular occurrence, but I do not think that it is. 
I endorse what Margaret Anne McLean said. We 
have to consider people’s views of what they are 
doing for children. When people want to adopt, it 
has a lot to do with their own needs. Our adopters 
tend to be infertile couples, although that is not 
necessarily the case with foster carers who adopt. 
However, when people consider having a person 
as part of the family, the decision to make that 
jump is not about finance. 

Mr Macintosh: Exactly. To be fair to Barnardo’s, 
I do not think that it was saying that the situation 
was commonplace; all it was saying was that there 
might be financial disincentives. 

Kirstie Maclean: Our experience in Edinburgh 
is that quite a number of our foster carers adopt 
the children we have placed with them. That has 
sometimes been because the child has been there 
a long time. The adoption process is very 
elongated. Often a strong bond builds up between 
a foster carer and a foster child, so that the foster 
home is much the best place for the child to stay. 

There is a potential financial disincentive. All our 
foster carers are paid a fee as well as a 
maintenance allowance for the child and they 
would lose that at the point of adoption. 
Nevertheless, many of them make the application. 
I do not think that the disincentive is a huge issue. 
We are paying a fee to people for doing a job of 
work. Although adoption can be difficult and 
challenging, I would worry if it were considered a 
job of work. It is a different relationship. 

Mr Macintosh: If we went down the route of 
having a national allowance for adoptions, would 
that undermine adoptions? There seem to be 
different practices. In Edinburgh, you pay an 
adoption allowance in every case in which the 
child has been in permanent fostering. 

Kirstie Maclean: Not in every case, but in the 
majority of cases. 

Mr Macintosh: Are you undermining that 
principle? There is a clear difference between 
fostering and adoption. When finances are 
involved, it can alter the relationship. Would a 
national allowance not have an impact on adoption 

in that sense? Adoption is creating a new family 
bond. Historically, it has been valued because 
people are not paid for it. If there was a national 
allowance, would that not undermine it? 

Kirstie Maclean: I doubt it. Adoption allowances 
have been in place for a number of years, in 
recognition of the difficulties and demands of 
some of the children being placed and the fact that 
too few adopters were coming forward because 
people felt they could not afford to adopt. The 
motivation to adopt is not necessarily about 
starting a family; those who adopt may already 
have children of their own, or they may be foster 
carers who have children living with them. 
Adoption allowances are to ensure that there are 
no financial barriers to adoption.  

Mr Macintosh: The point that I was trying to 
make is that those allowances are discretionary. 
There is no automatic right.  

Kirstie Maclean: All local authorities have to 
have an adoption allowance scheme.  

Mr Macintosh: I am just trying to work out what 
the difference would be if there were a national 
rate and if adoption allowances were made 
comparable to fostering allowances.  

Margaret Anne McLean: By “national rate”, do 
you mean that it would apply to all adoptions? 

Mr Macintosh: It would be set nationally.  

Margaret Anne McLean: The amount?  

Mr Macintosh: Yes. This is what I am trying to 
clarify. I do not think that it would apply to all 
adoptions. Would you welcome a rate that was 
national but which did not apply to all adoptions? 

Margaret Anne McLean: It is not necessary for 
the rate to apply to all adoptions, but a number of 
cases that we get— 

Mr Macintosh: Would you create an 
expectation that it might do? 

Margaret Anne McLean: No. 

Kirstie Maclean: We would need to look at the 
circumstances of every child and of the adopter. 
However, I suppose that it would mean that there 
would be fairness and equity throughout Scotland, 
rather than there being a bit of a lottery.  

Mr Macintosh: The committee is conscious that 
there is a strong argument about creating 
disincentives. The argument about kinship carers 
is a clear example. People can be penalised for 
being in certain relationships.  

The City of Edinburgh Council compiled a 
helpful list of points on the financial memorandum, 
which you talked about earlier. Many of the costs 
that you identify exist; for example, you talk about 
the rising costs because of the changing nature of 
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adoption. However, how many costs are created 
by the bill? You said earlier that Edinburgh has a 
rising number of adoption cases and that the 
cases are more complicated and require more 
support, but that would be the case with or without 
the bill. What does the bill do to create additional 
costs? 

Kirstie Maclean: We hope that the bill will make 
adoption easier, which means that more children 
will be placed for adoption. Some of the savings 
that are identified, for example fewer children 
going to residential care, are highly unlikely. It is 
the savings side of the balance that is 
overoptimistic. The specific additional costs will 
arise from the right to financial support post-
adoption. Once there is awareness of that among 
adopters, it will create considerable demand.  

The bill does not change the nature of the 
children who are placed for adoption, but it needs 
to recognise the changing nature of those children 
and the fact that the service that is needed now 
and will be needed in future must be provided 
throughout childhood and in some cases into 
adulthood. It is about the context of the bill rather 
than necessarily the bill per se.  

Margaret Anne McLean: I agree that the cost of 
fostering is an issue. We have statements about 
how much it costs, but I believe that fostering 
costs more than is stated. Although it is possible 
for a child to move from residential 
accommodation into a foster home, the cost of 
such a foster placement would be higher than the 
cost of a normal fostering placement because of 
the additional needs of that child. We currently do 
post-adoption work and support families; we do 
the best job we can, but we do it on top of 
everything else that we do. The bill correctly 
focuses on providing proper post-adoption 
services, but it will cost more to achieve that. We 
have to consider who is going to provide that 
support, whether it is specialist teams or people 
from the area teams who have known the child in 
the past. The local authority will also have to 
address the requirement to make payments to 
people who are obtaining that service elsewhere. I 
recognise what you are saying, but I think that in 
practice it will be a challenge for local authorities.  

Mr Macintosh: We are generally sympathetic to 
the problem of financing local government to 
support fostering and adoption, but the bill will also 
create a new set of rights for post-adoption 
support, which is not financed effectively.  

Margaret Anne McLean: I acknowledge that 
that is not fully provided for at the moment.

Lord James Douglas-Hamilton: I thank the 
witnesses for the excellent papers that they have 
submitted. If there are any specific improvements 
that they want made to the bill, would they feel 

able to send in recommendations to the clerk so 
that we can act on them? 

The Convener: The witnesses are all nodding 
their consent.  

Lord James Douglas-Hamilton: I have one 
question for the witness from City of Edinburgh 
Council concerning an issue that has already been 
mentioned—taking a more integrated approach to 
adoption and fostering and involving other 
agencies. How can the present situation be 
improved? 

Kirstie Maclean: At the moment, there are 
consortium arrangements in place in parts of 
Scotland, but not throughout Scotland. That has 
been done very much on a voluntary basis and 
some of those arrangements have worked better 
than others—those in the west of Scotland have 
probably been most successful. We feel that the 
duty to co-operate that features in the Children 
(Scotland) Act 1995 is useful and that it makes 
sense to replicate it for adoption. As a local 
authority, City of Edinburgh Council is resource 
poor and child rich. We have a higher proportion of 
our children looked after than many local 
authorities do, although we do not have more than 
Glasgow City Council does, and we have similar 
difficulties to those experienced in Glasgow in 
recruiting families in Edinburgh, so we place some 
children further afield.

We would like to see collaboration developed in 
a number of practical ways. For instance, where 
another authority is able to provide us with an 
adoptive family, we would like to be able to pay for 
that service. At the moment, it is done on a grace-
and-favour basis, which is fine in many ways, but it 
does not motivate local authorities that have more 
prospective adopters than children to put the work 
into recruiting those families, because it is work 
done without any recompense. A national scheme 
whereby an authority could receive payment if it 
recruited a family who were used by another 
authority would be helpful. 

12:00
Mr McAveety: My question follows on from Ken 

Macintosh’s question. The City of Edinburgh 
Council made strong comments in its submission 
about the savings that the Executive identifies in 
the financial memorandum. I was interested in the 
comment that there is anecdotal evidence, which 
might be borne out by statistical evidence when it 
is available, that among looked-after and 
accommodated children 
“there has been an increase in younger children i.e. those 
more likely to be placed for adoption or on permanence 
orders.”

The council goes on to say: 
“There are no children or young people currently in 

residential care in Edinburgh assessed as in need of 
adoption.”
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Is that also the case in Glasgow? 

Margaret Anne McLean: Yes. 
Mr McAveety: If there is no means of 

generating savings in that regard in our two largest 
cities, is one of the key assumptions of the 
financial memorandum untrue? 

Kirstie Maclean: Yes. 
Margaret Anne McLean: Yes. 

Mr McAveety: Why did the Executive pop that 
into the financial memorandum? 

Margaret Anne McLean: I do not know. 

Mr McAveety: Be an optimist, not a pessimist. 

Pat Howell: Perhaps the assumption reflects an 
unrealistic view of the children for whom adoption 
is the right solution, who are overwhelmingly aged 
nought to two and in the pre-school age group. 
School-age children can have far more complex 
needs than people who come forward to adopt 
children are prepared to take on. 

Mr McAveety: Our two largest cities are saying, 
“We aren’t going to make those savings.” 
However, even if there was the potential to make 
such savings, would the money that was saved 
find its way to the fostering and adoption services 
in the way that you would like it to do? The 
committee heard evidence that there is a massive 
issue about getting resources into that sector and 
today’s witnesses talked about the matter in 
relation to what they would like to happen post-
adoption. 

Margaret Anne McLean: Resources are 
available post-adoption. In Glasgow, there is a 
commitment to changing the balance of care that 
has been talked about. There are ways of doing 
that through fostering rather than through 
adoption, but if that happened, the money would 
have to go into fostering. 

Mr McAveety: In your experience, is there any 
evidence that the experiences of children in a care 
environment are much more problematic if their 
carers are unmarried couples or in same-sex 
relationships? 

Margaret Anne McLean: I do not think that 
there has been much research into the matter, but 
the research that has been done indicates that 
children’s experiences in such environments are 
as positive as they would be in any other family 
placement. We have some experience of 
successful placements of children in such 
environments. 

Mr McAveety: Are key elements such as the 
environment, the nature and sustainability of the 
relationships that are made and the quality of the 
care equivalent in same-sex couples and married 
couples? 

Kirstie Maclean: Yes. Obviously we have to 
consider individual circumstances and what 
people can offer, but I would not want to label any 
specific group as different. The only slight 
difference that I would identify relates to single 
adopters, who usually need a bit more support 
than do couples. 

Mr McAveety: How will the bill benefit children 
in such circumstances? 

Kirstie Maclean: The bill will open up more 
opportunities for recruitment, because people will 
not be ruled out as a result of the nature of their 
relationship. In our recruitment advertising, we will 
be able to say that we positively welcome 
applications from different sections of the 
community. I do not think that huge additional 
numbers of people will come forward, but there will 
probably be a few applicants who previously 
thought that they were excluded from adopting. 

Margaret Anne McLean: There are indications 
that that is correct. We have had more inquiries 
from same-sex couples recently, which I think is 
because people are aware of the bill. 

Mr McAveety: So you are strongly of the view 
that the welfare of the child will not be 
compromised by the extension of the legal 
provisions. 

Margaret Anne McLean: Yes. In placing 
children, we always consider the match of the 
child with particular families. That applies to any 
family and would apply to the families that we are 
talking about. 

Ms Byrne: I seek clarification on the fostering 
allowance. The City of Edinburgh Council 
recommends that the Fostering Network rates 
should be used throughout the country. Will you 
give a short sketch of the current situation with 
fostering allowances? 

Kirstie Maclean: The allowances vary 
throughout the country. Several authorities, 
although I do not know exactly how many, pay the 
Fostering Network rates, as do several voluntary 
agencies. For instance, Barnardo’s recently 
adopted those rates. Until recently, Edinburgh’s 
rates were the second worst in the country, 
although we have increased them through a 
Scottish Executive grant so that we are just about 
into the top half. However, we are still well short of 
the Fostering Network rates. Our concern is that a 
national figure that is rather low would be a 
detrimental step, because in authorities that have 
worked hard to achieve better allowances, the 
members would wonder why they should pay 
more than the nationally recommended rate. A 
nationally recommended rate that is set too low 
could be a retrograde step. 
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Ms Byrne: Is it the case that some local 
authorities find it difficult to recruit more foster 
carers because of the anomaly that the 
independent sector pays higher rates, which 
causes foster carers to move to the independent 
sector? 

Margaret Anne McLean: The independent 
providers pay a much higher fostering rate than 
the average, which has been a challenge for 
authorities that need to recruit high numbers of 
foster carers. In Glasgow, when the independent 
providers came in, we initially lost carers and staff 
to those providers, so there was a loss of 
expertise and carer resources. Recently, the 
situation has stabilised and there have been no 
further losses of carers. However, we had to 
address the rates that are paid. Glasgow has a 
fairly high proportion of carers who are paid more 
than the Fostering Network rates. By September, 
all carers will be on the FN rates and will also 
receive a fee. That is a direct result of the fact that 
we must be competitive. 

Kirstie Maclean: We have lost fairly few carers 
to the independent sector, but we now have more 
difficulty recruiting, because more organisations 
fish in the same pool. There are people who can 
be attracted to fostering but, for most families, it is 
an alternative to work for at least one partner in 
the family, so we must pay competitive rates. 

Ms Byrne: So you all recommend that the 
Fostering Network rates should apply nationally. 

Kirstie Maclean: Yes, provided that we get the 
financial help to pay those rates. The FN rates are 
the acknowledged benchmark. The Convention of 
Scottish Local Authorities no longer makes a 
recommendation on that, so there is no other 
benchmark. 

Ms Byrne: Do the other witnesses agree? 

Margaret Anne McLean: Yes. The FN rates 
take into account all the costs of fostering and are 
therefore fair. 

Ms Byrne: I see that Pat Howell is nodding. 

Fiona Hyslop: The City of Edinburgh Council 
makes a strong statement that it continues to 
“disagree with the principle of giving Children’s Hearings a 
place in permanence and adoption.” 

I am interested in whether Glasgow City Council 
agrees with that, but I first want the City of 
Edinburgh Council to explain what role in 
permanence and adoption the hearings system 
will have if the bill stays the same and what 
practical problems are envisaged if the children’s 
hearings system has that role. 

Kirstie Maclean: This is not my area of 
expertise, so if you want detailed information, it 
would probably be helpful if I send it to you after I 
have asked my colleagues to contribute. The 

previous witnesses referred to the conflict between 
the hearings system and the courts in decision 
making and the fact that the involvement of the 
hearings system slowed down the placing of 
children for adoption. Most of the children who are 
placed for adoption are not at the age of criminal 
responsibility. We are not suggesting that the 
children’s hearings system should not be involved 
in considering criminal issues, but the fact that two 
legal forums are involved can muddy the waters. 

Fiona Hyslop: Are you saying that if, in the 
process of adoption, both juvenile criminal 
behaviour and welfare issues had to be 
considered, the welfare issues would be 
considered by the courts, but the children’s 
hearings system would consider the criminal 
behaviour? 

Kirstie Maclean: A child who had been adopted 
or who was subject to a permanence order might 
have to go to a children’s hearing because they 
had committed an offence. That is absolutely 
appropriate. However, in cases where contact is 
being considered in two different forums, the 
waters can get muddied. It appears that, under the 
bill, that situation will continue. 

Pat Howell: I attend children’s hearings fairly 
regularly during the adoption process. It is clear to 
me that there are huge problems with having 
decisions remain in the children’s panel domain. 
Once we get into adoption planning, the court 
should make the decisions; just one body should 
be making the decisions. 

Fiona Hyslop: You deal with the adoption of 
children aged nought to two in particular. What 
would the children’s hearings system do with them 
that would interfere with or duplicate what was 
being done in relation to permanence or adoption 
orders? 

Pat Howell: If children are under supervision, 
we have to go to the panel to change their place of 
residence and return for an advice hearing after 
they have been placed. Sometimes the panels are 
good. I am not saying that things are difficult 
universally, but difficulties arise more often than 
not.

Panel members must be able to make their 
decisions with an understanding of what 
permanence and adoption are all about. They 
consider the sort of cases that we are talking 
about fairly infrequently, so they are often at sea in 
the decisions that they make; they sometimes do 
not make good decisions about contact.  

It is in the nature of the hearings system that, try 
as we might, we often get three different panel 
members at each hearing, who might have limited 
experience of the issues involved and who are 
easily swayed by what happens on the day. On 
one occasion we might get a decision that contact 
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will be diminished and on another we might get a 
decision that contact will be reinstated. We often 
go to a hearing to get a child into an adoptive 
placement or to an advice hearing and find that 
the panel increases the birth parent’s contact. We 
are often left feeling that panel members are 
swayed by the emotional impact of the presence 
of a birth parent who is distressed or angry or who 
is accompanied by a solicitor. 

12:15
I do not want to be defensive about local 

authorities, because someone should scrutinise 
what we do and should ensure that we do the right 
things, but there can be volatility in the decisions 
that are made at children’s hearings—sometimes 
you feel that you have made progress and 
sometimes you feel that you have gone 
backwards—which is not in the best interests of 
the child. Action can be taken later than is 
necessary. My understanding is that it was not 
expected that safeguarders would be appointed so 
far down the line, but they can be appointed when 
we are trying to move a child or at the advice 
hearing, even though there has been no change in 
the material circumstances. I think that, 
sometimes, that is done as a gesture towards the 
birth family.

As I say, it is not that we want total control of the 
process or that we expect our recommendations 
always to be ratified. However, at times it is hard 
to follow a theme through in a way that gives you 
confidence that the decision that has been made 
is in the best interests of the child. I feel strongly 
about the issue because we are making hugely 
important lifelong decisions. It would be good if we 
had a legal set-up whereby, as far as possible, the 
same people followed through cases and knew the 
background. Often, new panel members do not 
understand what the social work department has 
done to help a family. However, we are there on 
the day because all other options have been 
exhausted and we have reached the end of the 
line.

Fiona Hyslop: Should there be something in 
legislation to determine the relationship between 
the children’s hearings system and the adoption 
process? 

Pat Howell: That is what I feel is missing. 
Obviously, the regulations are still to come and I 
hope that we end up with greater clarity in that 
regard.  

Fiona Hyslop: I am not sure whether we are 
taking oral evidence from the Scottish Children’s 
Reporter Administration, but we might seek its 
response to some of the points that have been 
made today. 

Margaret Anne McLean: We heard earlier 
about the large number of children who are being 

accommodated. Based on their age, the biggest 
increase is in young children. Last year, a third of 
the looked-after children who came into foster 
care—124 children—were aged nought to two and 
half were aged nought to four. Most of them had 
been involved with a children’s hearing; few of 
them had come into foster care through the 
section 25 route, which involves consent to 
adoption. The hearings system is extremely 
pertinent in that area.  

As the chair of the adoption panel, I say that it 
takes too long to place most of the babies and 
youngsters for adoption. When I ask about that 
within the panel setting, I find that there are issues 
with regard to our practice, which we undertake to 
address. Staff need to have the confidence to 
make the necessary decisions. However, fairly 
consistently, social workers from the area teams 
say that they have struggled to get decisions and 
plans agreed at children’s hearings. That does not 
happen in every case and, sometimes, we could 
have got the paperwork done more quickly. 
However, the children’s hearings process features 
prominently in delays.  

Many more than 60 children could have been 
seen by the adoption panel last year, but the 
process takes so long that they grow and become 
ineligible for the panel. Unfortunately, when they 
get to the over-two stage many of them do not get 
to an adoption panel because it takes too long. 
Eventually, they are with their foster parents for so 
long that it becomes a fait accompli and they are 
in a permanent fostering arrangement even 
though it could have been adoption. That is tied up 
with the children’s hearings system and our own 
practice. 

Mr Macintosh: Kirstie, on the first page of your 
submission you take exception to the policy 
memorandum’s statement that adoption serves 
the needs of people who wish to adopt as well as 
the needs of children. Do you think that that 
statement undermines the child-focused nature of 
the bill? Is there a suggestion that the bill does not 
strike the right balance between the rights of 
children and the rights of adoptive or birth 
parents? 

Kirstie Maclean: We find the statement odd, but 
it is not particularly reflected in the bill. I hope that 
adopters’ needs are met in some way by children 
being placed with them because, if their needs are 
not met, placements are likely to break down. 
However, we believe that the service must 
primarily be about meeting children’s needs. There 
are many reasons why people come forward to 
adopt. Some of them are childless and they are 
hoping to meet that need, but some of them 
already have children and some of them are foster 
carers, as we said. The statement is therefore 
inaccurate, but it is also unhelpful, because it puts 
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adopters’ needs on an equal footing with children’s 
needs. The primary purpose of adoption must be 
to meet children’s needs. 

Mr Macintosh: But, in a practical sense, the 
statement in the policy memorandum is not 
reflected in the bill. There is no imbalance in the 
bill itself. 

Kirstie Maclean: I do not see it reflected in the 
bill. As I said, that makes it rather an odd 
statement. However, we thought that it was 
important to state that we are not happy with it. 
We are also concerned about the statement that 
adoption is 
“first and most importantly the need that some children 
have to be looked after outside the parental home”. 

For a considerable number of children who need 
to be looked after outside the parental home, 
adoption is not the right thing, but there is a group 
for whom it is. Again, the wording is quite odd. 

The Convener: Finally, I turn to the matters that 
are to be taken into account by the courts and 
adoption agencies under sections 9 and 10, and to 
whether the grounds for dispensing with parental 
consent in section 33 are too wide. Do you have 
any comments on those two areas? 

Pat Howell: Our comment on that came from 
our legal section, which thinks that the provisions 
are too wide. Personally, I do not see them in that 
way. I interpret the wording as a way, perhaps, of 
removing the need to blame the birth parent, 
which seems constructive. I cannot expand on the 
point because I do not have detailed information 
from our legal section, but it thinks that some of 
what is in the existing legislation should be 
retained.

Margaret Anne McLean: We did not have a 
debate with our legal services; it provided its 
response, which mentions the existing legislation. I 
can understand its response, because daily in 
court it implements plans for children. It uses the 
various grounds—such as abandonment or 
persistent ill-treatment of the child—to make cases 
and it is obviously concerned about things being 
done in a more subjective way, with things being 
interpreted differently between one sheriff and 
another or one person and another. 

The Convener: If the bill is not amended in any 
way, will there require to be some form of 
guidance or regulation to define more clearly what 
is meant by the welfare of the child? 

Pat Howell: Yes, definitely. 

Kirstie Maclean: Although I am not aware that it 
has been a difficulty in practice, the danger of 
having specific grounds is that there might be 
children who fall outwith them but who would, 
nevertheless, benefit from adoption and the 

dispensing with of parental consent. I think that the 
new ground makes more sense than having a list 
of specific grounds, but I realise why it might be a 
difficulty from a solicitor’s point of view. 

What was the question about sections 9 and 10? 

The Convener: It was about the matters that 
are to be taken into account when children are 
placed for adoption. 

Kirstie Maclean: Those provisions have not 
changed very much, if at all, from the current 
legislation. 

The Convener: Are you satisfied that they are 
right? Do they include points that should not be 
taken into account or are there others that should 
be included but are not? If you are satisfied that 
they are fine, just say yes. 

Kirstie Maclean: They seem to be fine. 

Margaret Anne McLean: They feel familiar. It 
feels like sections 9 and 10 cover what we do 
daily. It does not feel as if we need to add 
anything. They feel comfortable. 

Mr Ingram: The extra bit is that the wishes of 
the child’s relatives—not just their parents—are to 
be taken into account as well, but I presume that 
you do that as a matter of course anyway. 

Pat Howell: Yes. 

Kirstie Maclean: Yes. I welcome that inclusion, 
because grandparents and other close relatives 
can feel excluded, and it is right that consideration 
is given to them. 

Pat Howell: That provision is also about thinking 
about what happens when adopted people later in 
life want to know about their origins and birth 
families. If we include relatives in the process, we 
will do a bit of work that will stand us in good stead 
at that later stage. 

The Convener: That concludes the questions to 
Kirstie Maclean, Pat Howell and Margaret Anne 
McLean. I thank them very much for coming along 
and giving evidence. If they wish to make 
additional points to the committee—particularly on 
any specific amendments that they wish to be 
made at stage 2—they should feel free to write to 
the clerks with them. 
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Scottish Parliament 

Education Committee 

Wednesday 24 May 2006 

[THE CONVENER opened the meeting at 10:02]

Adoption and Children (Scotland) 
Bill: Stage 1 

The Convener (Iain Smith): Good morning, 
colleagues, and welcome to the 13th meeting in 
2006 of the Education Committee. Our main item 
of business is further evidence taking on the 
Adoption and Children (Scotland) Bill. 

Before I introduce the first panel, I draw 
members’ attention to the small volume of written 
evidence that we have received this morning, 
which I am sure you are looking forward to reading 
over the next few days. Although our oral evidence 
sessions have been decided on, if any issues 
emerge from the written evidence on which you 
feel that we ought to take oral evidence, please let 
me or the clerks know before next week’s meeting 
and we will consider whether we can squeeze in 
another panel. It would be tight, but we could 
probably do that. I would not want us to miss an 
important issue that came out of the written 
evidence. 

The first panel consists of representatives from 
Adoption UK and Birthlink. From Adoption UK are 
Fiona Lettice, who is the manager; Beth Gibb, who 
is a member of the organisation’s advisory group; 
and Hugo Perks, who is a trustee. They are joined 
by Birthlink’s co-ordinator, Kate McDougall, and its 
adviser, Gary Clapton. I welcome you all. We have 
received your written evidence, but you may make 
a brief opening statement before we move to 
questions. 

Fiona Lettice (Adoption UK): We welcome the 
bill’s introduction and the opportunity to provide 
the committee with written and oral evidence on it. 

We have consulted our members in Scotland as 
widely as possible on pertinent adoption issues 
that they face. We have around 200 family 
members in Scotland and when we sent out a 
questionnaire, we received detailed replies from 
100 of them on their experience of adoption. Our 
response is based on those replies, alongside the 
body of knowledge that Adoption UK as a whole 
has.

We welcome the bill’s general principles, which 
are about improving, modernising and extending 
the adoption system, and we support the proposal 
that will allow unmarried couples to adopt jointly. 
We welcome the fact that local authorities will 

have a duty to provide a range of adoption 
services and the fact that, as a stated part of the 
adoption process, people will be made aware of 
the support services that are available to them. 

However, the experience of our members over 
many years makes it clear that children who enter 
the care system and who go on to be adopted 
often have highly complex needs. Many of them 
have suffered neglect and abuse and all of them 
have experienced early trauma. That means that 
adopted children are among the most vulnerable 
children in society. They cannot return to their birth 
families because those families could not provide 
safe and secure homes. 

An effect of early trauma and abuse and/or 
neglect is that many children who are placed for 
adoption cannot attach to their primary care 
givers, which means that parenting such children 
can be extremely difficult. We feel that adoption is 
often regarded as the end rather than the 
beginning of the story. The services to which 
looked-after children have a right do not extend to 
adopted children, even though those children are 
one and the same. We feel that there is a lack of 
understanding of those issues among 
professionals and that the provision of therapeutic 
services throughout Scotland is insufficient. Many 
adoptive parents are blamed rather than 
supported when they have problems. 

It follows that there are certain key issues that 
the bill must address. Given that more children 
from chaotic backgrounds are entering the care 
system, the need for therapeutic services for 
adopted and looked-after children has never been 
greater. Those services should not be seen as a 
last resort; they must be accessible and available 
as part of the continuing provision of adoption 
support services. 

We feel strongly that three-year care plans are 
highly misleading because they do not address the 
continuing needs of adopted children. Some 
problems may become manifest years after an 
adoption has taken place. Services must continue 
to be made available into adulthood and—as other 
witnesses will say—in many cases, beyond. 

We believe that the awarding of adoption 
allowances should not be considered to be 
something that is done in exceptional 
circumstances and that local authorities should set 
realistic allowance levels. Parenting traumatised 
children comes at a price. Families need a realistic 
amount of resources, which should be provided up 
front and transparently. 

Our final point is that the information that is 
shared with an adoptive family about a child’s 
medical and early life history can make the 
difference between a successful adoptive 
placement and a breakdown. We urge that all 
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information about children who enter the care 
system should be written as accurately and fully 
as possible and that it should be shared with 
adoptive parents, provided that legal restrictions 
are met. 

The Convener: Thank you for those remarks. 
Gary Clapton will make Birthlink’s opening 
statement.

Gary Clapton (Birthlink): We do not intend to 
supply any more written evidence. There is a two-
word typo that needs to come out of a footnote at 
the bottom of our second page; I will speak to the 
clerks about that. Members might be pleased that 
they will have even less to read. 

Thank you for inviting us. My colleague Fiona 
Lettice mentioned that adoption is the beginning of 
the story. Our view is that the adoption of a child 
generates needs that last a lifetime. That applies 
to adopted adults and to birth mothers, as well as 
to other birth relatives such as birth fathers. In our 
view, the bill suggests that post-adoption services 
will be available while the adopted child and the 
adoptive parents are a family unit. We would say 
that that proposal will exclude thousands of adults 
from the statutory provision of official help and 
support. 

We have brought along copies—there is one for 
each member—of a publication that is called, 
“Relatively Unknown: A year in the life of the 
Adoption Contact Register for Scotland”, which 
contains little stories about some of the people 
who are out there. For example, when I worked for 
Birthlink, I dealt with a 49-year-old woman who 
had found out at the funeral of her only remaining 
parent that she was adopted. She wanted advice 
on how to address her distress and pain and how 
to go about finding out about what existed of her 
birth family.

Birthlink deals with 60-year-old birth mothers 
whose children were relinquished for adoption 40 
years ago and who have never stopped grieving 
for their children, and 35-year-old men who were 
adopted and who want to find their 70-year-old 
birth fathers. The needs exist—the research and 
the stories are contained in the book that I 
mentioned earlier. There is a four-month waiting 
list for services. 

Our key proposal is that more support should be 
provided for the adoption contact register for 
Scotland, which provides a mutual meeting ground 
for adults who were adopted and who would like to 
find out more about their birth families, and birth 
families who want to find out how their children 
have got on in life. That clear and concrete service 
for adults is underpublicised. Among professionals 
and the public, not many disagreements arise 
about the value of the service. 

The Convener: I have an introductory question. 
Adoption law is complex and needs to balance the 
rights and interests of the child with those of the 
natural and adoptive parents. Does the bill get that 
balance right? 

Kate McDougall (Birthlink): For current 
placements, the bill is in line with the need to 
support all people who are affected by adoption. 
However, the bill does not go far enough to deal 
with the needs of adults who have been affected 
by adoption in the past. 

The Convener: Will you elaborate slightly and 
say where the bill does not go far enough? 

Kate McDougall: At present in Scotland, the 
ability of birth families and of people who were 
adopted—such as those whom Gary Clapton 
mentioned—to access information and services 
varies according to their postcode. 

Gary Clapton: We have concentrated on 
chapter 4 of the bill, which is on post-adoption 
services. We find a clear suggestion that post-
adoption services do not amount to after-adoption 
services. Members may think that that is a 
semantic distinction but, in essence, when we talk 
about after-adoption services, we are thinking 
about adults who were adopted as children. As our 
written submission states, the number of such 
adults in Scotland runs into hundreds of 
thousands. As a result of the Scottish diaspora, 
those people live throughout the world, in places 
such as New Zealand, Australia and the United 
States. All adults who have been affected by 
adoption have needs that the adoption created. 
Adoption is not simply the transfer of a vulnerable 
child to a caring family; it has many repercussions. 
The chapter on post-adoption services does not 
seem to tackle the notion that adoption is a lifelong 
process that does not stop until a person dies. 

The bill gets the balance wrong. It does not deal 
with the 49-year-old daughters and 60-year-old 
mothers whom I mentioned. Many vulnerable 
children need resources and good families to look 
after them, which is an issue that the bill rightly 
addresses. However, there is no balance with the 
issues for adults who were adopted. When an 
adopted person reaches 18 and goes on in life 
and perhaps marries and has children, they still 
have needs. They have identity and curiosity 
needs and issues arise about DNA and genetics. 
Alongside that are the needs of birth parents, who 
carry on wondering how their kids have got on. 
The “Post-adoption services” chapter does not 
strike the right balance between adopted children 
and adopted adults. I hope that that provides a 
wee bit more clarity.  

10:15
The Convener: Ken Macintosh will be asking 

further questions on that subject soon, but 
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perhaps the Adoption UK witnesses wish to say 
something about it first.  

Beth Gibb (Adoption UK): I support what Gary 
Clapton says but, as far as adoptive parents are 
concerned, there seems to be an assumption that 
services are available but that we are simply not 
finding them. I have worked for 10 years helping 
families to access services. It is difficult enough to 
do that; what is more, the services on offer are not 
specialised in dealing with the needs of a 
traumatised child. I am afraid to say that the 
professionals, including social workers and even 
mental health professionals, are not 
knowledgeable about attachment and how early 
trauma can disturb a healthy attachment to the 
new care giver. I would like a lot more training to 
be offered to professionals. Adoption UK offers 
training for both parents and professionals. We 
have studied attachment, disrupted attachment in 
particular, for 20 years. It worries me how many 
adoptions are being disrupted because the right 
services are not there.  

Mr Kenneth Macintosh (Eastwood) (Lab): I
will continue the theme that Gary Clapton and 
Kate McDougall have been discussing. The 
Adoption UK submission says: 

“there is no ‘duty’ on local authorities to provide adoption 
support services”. 

Perhaps this is just my reading of the bill, but I 
thought that the bill introduces such a duty. 
Further down page 2, you go on to say:  

“There is the risk that, in effect, these clauses will limit 
the support that many adoptive families will be able to 
receive in the task of parenting traumatised children.” 

Could you also elaborate on the idea of post-
adoption and after-adoption services? 

Hugo Perks (Adoption UK): We find the bill a 
little difficult to read in some respects.  

Mr Macintosh: So do we. 

Hugo Perks: The distinction that the bill makes 
between the provision of adoption support 
services and the provision of post-adoption 
support services could lead to some confusion. 
Under section 8, the provision of adoption support 
services is at the discretion of local authorities, as 
the explanatory notes make clear. However, 
according to section 49, it appears to be 
mandatory for the local authority to provide the 
assessed services in cases where an assessment 
has been carried out. We believe that the second 
of those models is the correct one.  

As a United Kingdom body, we would like to 
highlight one of the things that is severely wrong in 
England. There, it is the model that is set out in 
section 8 that appears to be getting followed. 
Local authorities will be going to great trouble to 
carry out assessments, which will lead to the 

hopes of parents being considerably raised. For 
resource reasons, councils might decide that they 
will not provide any of the services that have been 
identified as necessary. I need not comment on 
that, need I? Clearly, that would be very damaging 
to all concerned. 

Mr Macintosh: Perhaps we should clarify that 
point with the minister. My understanding was that 
the bill not only places a duty on local authorities 
but hugely increases the range of people who can 
be identified as needing assessment, and who 
would therefore receive support.  

Hugo Perks: We agree with that in a broad 
sense and we entirely support it. The problem is 
that, although the bill places a general duty on 
local authorities to provide support services, when 
we get down to those specific services that 
authorities are to provide to individual families, the 
bill is lacking, in that it does not lay sufficient 
responsibility on the local authorities.

Mr Macintosh: Gary Clapton made a good point 
about this earlier. The Birthlink submission deals 
with the difference between post-adoption and 
after-adoption. I think that I understand it, but 
could you clarify that distinction?  

Could you also expand on your opinion that the 
services are “under-funded”, and that they are 
provided 
“on a post-code lottery basis”? 

Will you explain what that would mean to an adult 
needing support in, say, the Highlands rather than 
in the central belt or the west of Scotland? 

Kate McDougall: The services that someone is 
offered very much depend on where they live and 
which local authority they approach. For instance, 
of two local authorities in rural areas up north, one 
may have a policy under which the birth relative 
can access the service to try to trace the adopted 
adult and the other may have a policy under which 
the birth relative can only leave a letter on a file.  

Mr Macintosh: Contact is an important issue—it 
is perhaps the main support service for adults and 
it was a big issue for the adopted adults whom 
Adam Ingram and I met. They said that the 
trauma—that is probably too strong a word—or 
difficulty that they face as adults is that they do not 
know where to access services, all of which are 
provided on a voluntary basis. They implied that 
they stumbled across them.  

Kate McDougall: Yes. That is our 
understanding too. People do not know where to 
go for a service and when they do approach their 
local authority for a service, the social workers do 
not know where to find it.  

Gary Clapton: It is more than that, though. It is 
those adopted adults’ right to the service. It is 
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strange and should not be the case that an 
adopted adult might not know where to go and, if 
they go somewhere local, that the people whom 
they deal with might not know how to deal with 
them. We have evidence of people managing to 
get a service only through the mental health 
services. An adopted adult might have to 
demonstrate that they are in distress because of 
their adoption in order to trigger money, resources 
and support. Otherwise, given the way in which 
local authorities’ resources are going at the 
moment, they go to the bottom of the pile. That is 
demeaning and it should not be the case. Most 
adoption funding comes through children and 
families funding and, as you know, adults are dealt 
with through the community care streams. 
Community care streams are pretty rigid when it 
comes to that issue, so an adult would need to 
demonstrate that they were in distress. 
Alternatively, a birth mother, for instance, who 
wanted support or somebody to talk to, would get 
short-changed unless she was able to show that 
she needed a psychiatric nurse and that she was 
so distressed that she was a risk to herself. We do 
not think that that is proper.  

Mr Macintosh: I acknowledge what you are 
saying, but does the bill not address those issues? 
It places a duty for the first time on all local 
authorities and recognises the needs of the wider 
adoptive community.  

Gary Clapton: You are right in the sense that 
the bill gives quite a long list of people who are 
affected by adoption. That is welcome but, in the 
context of the whole bill, the suggestion is that the 
services that might be available will be available at 
the time of adoption, in the period leading up to 
adoption and possibly just after adoption but not a 
couple of years, or indeed 50 years, down the line. 
That list of folk such as grandparents, uncles and 
aunts is useful, but the suggestion in the rest of 
the bill seems to be that folk who are affected 
should get support in the lead-up to, during, and 
possibly just after adoption. We do not think that 
those services would be readily available in the 
after-adoption period—once the adopted person is 
an adult, which is the distinction that I was making 
earlier—given that the bill seems to be 
concentrating on vulnerable children.  

Mr Macintosh: That is helpful. I wish to ask 
Adoption UK about that. You highlight the time 
limit of three years in care plans. Is that part of the 
same picture? Three years is a cut-off and 
services might just end after that.  

Fiona Lettice: We cannot understand why that 
figure has been latched on to, unless it is on the 
basis that a local authority has a duty to provide 
services for the first three years after a child is 
placed. In our experience, adoption is a lifelong 
matter. At key stages in children’s lives, adoption 

issues come back; it is quite often when they hit 
teenage years—16, 17 or 18. At that stage, it is 
very hard for the adoptive parents to access the 
appropriate services. They find it hard to go back 
to the local authority that approved them as good 
parents and say, “We have a problem here.” By 
that time, the problems have become big 
problems. People are often sent to a local child 
and adolescent mental health services team that 
has no great knowledge of the case, including of 
the attachment issues. The adoptive parents are 
often blamed and things can get out of hand.  

Our concern with the three-year care plan is 
that, by the time that the child is 12, 13 or 14, 
problems that could have been resolved with 
specialist therapy when the child was two, three or 
four are much more difficult to resolve. The child 
has become bigger and stronger and the issues 
can no longer be contained within the family 
home.

Mr Adam Ingram (South of Scotland) (SNP): I
have a couple of follow-up questions on the 
subject, the first of which is for Birthlink. You said 
that you thought that the bill has not got the 
balance right in this regard. Surely when we talk 
about children who are put up for adoption, we are 
doing so within a different context these days. We 
are talking about children who have been taken 
into care, which means that there will be contact 
with the birth family. The bill goes a considerable 
way to systematising or allowing that to happen 
further down the line.  

Surely, in the future, the issues that you are 
talking about will not be as significant a feature as 
they have been in the past. Previously, babies 
were given up for adoption by mothers because 
they had the child out of wedlock and all that type 
of thing. Do you not agree that the main focus of 
the bill should be on the post-adoptive services 
that Adoption UK is talking about and not on the 
“after-adoption services” that you are advocating? 

I also have a question for Adoption UK on its 
suggestion that there should be  
“an independent system of assessment”  

of families’ needs post-adoption. What do you 
mean by “independent”? Do you envisage a 
system that is independent of the local authorities? 
I assume that it would be used to assess the 
needs of adoptive families and the children who 
are put up for adoption. Surely the local authorities 
should be entrusted with the establishment of 
those needs? 

Fiona Lettice: Do you want to go first, Gary? 

Gary Clapton: You go ahead with the last 
question, Fiona. I promise not to ask for the first 
question to be repeated. 
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Fiona Lettice: Usually, when children are taken 
into the care system, they come from a chaotic 
background and have suffered the trauma of early 
life abuse. The children may then be in care for 
two or three years. Very often, the nature of their 
early life experience is not accurately detailed. 
Children who should not be placed together in an 
adoptive home are placed in that way. For 
example, a group of four siblings are put into one 
adoptive home. They can still have contact with or 
see one another but their early life experience 
makes them unable to live together. If they do so, 
they will act out against their siblings some of the 
domestic violence that they have experienced, 
such as sexual abuse. 

We find that not enough attention is given to the 
needs of those children. Local authorities may not 
have the expertise to decide whether such 
children should be placed together. In our 
submission, we say that we would like to see the 
establishment of a specialist centre. Some people 
see that as a dream, but the reality for adoptive 
parents and everyone who is involved in the 
adoption process means that we need a clearly 
stated place where people can go to discuss the 
issues. In view of the very different sizes and 
natures of the local authorities and voluntary 
agencies, individually they do not have the 
specialist knowledge to deal with the sort of 
children who are coming into the care system 
today.

10:30
Hugo Perks: You asked us to address the 

question of independence. It is to do with the 
experience and training of local authority staff, as 
Fiona Lettice has said. All that we are asking is 
that some degree of guidance be given centrally 
on what issues will be taken into account in 
assessments of needs and that there be some 
monitoring of the way in which the assessments 
are carried out. In other parts of the UK, the 
assessments that are carried out are patchy and 
perhaps resource constrained within local 
authorities. Does that answer the question? 

Mr Ingram: Yes. Your written submission also 
talks about the need for a specialist centre in 
Scotland—a centre of excellence or a centre to 
which the local authorities or other organisations 
could refer. 

Hugo Perks: Absolutely. 

Beth Gibb: We have had 200 adoptions in one 
year, but the number has been going down over 
the past five or six years. Professionals are not 
allowed to gain huge amounts of expertise, as 
some authorities do not oversee any adoptions for 
perhaps two or three years. The skills for the tasks 
are diminishing. 

Gary Clapton: Your question was about the 
balance. For us, it is not a case of Birthlink rather 
than Adoption UK—far from it. It might surprise 
members to learn that, within the past year, the 
oldest person to register on the adoption contact 
register was an 83-year-old woman. Given the fact 
that there have been nearly 83,000 adoptions in 
Scotland since the figures were first recorded, an 
enormous number of adopted adults exist who 
could be helped by services for adults in Scotland. 
We have done some complex maths and have 
worked out that, given that, for every adoption, 
there is at least one birth mother and one father—
he is there at conception, at least—the number of 
adults who have been involved in adoptions 
remains around 250,000 folk. I do not want to blind 
everybody with facts, but that is an awful lot of 
adults who will continue to need an adult service. 

As we say in our written submission, we 
recognise the importance of getting homes for 
vulnerable kids whose birth families cannot look 
after them. However, as to the question of times 
changing, we think that the jury is still out on all 
the arrangements regarding contact after adoption 
and letterbox updates every year for birth families. 
The research does not tell us very definite things 
about that. 

Although, if you forced us to choose one or the 
other, we would obviously want homes for 
vulnerable kids, we would not like to see it as a 
case of us or them—far from it. There are an 
enormous number of adults out there who will 
continue to have needs that have been generated 
by the decision to adopt. 

As was said earlier, there is an enormous 
amount of heat around the adoption process and 
the act of adoption. Sometimes, that is it—once 
people have signed the forms, it seems as though 
the package is dealt with. Support certainly does 
not come to adoptive families three years later—
they feel like mendicants coming to the services 
and asking for help—and 23 years down the line it 
is even worse. However, we do not want to make 
it a case of us or them in this matter. 

Fiona Lettice: Not a week goes by without 
someone ringing the Adoption UK office in 
Edinburgh looking for information that has to be 
handled by Birthlink. We continually get calls from 
people who are trying to find children who were 
given up for whatever reason. The problem lies in 
the fact that the organisations deal with distinct 
issues and both are needed. The muddle is a 
result of the fact that adoption is still portrayed in 
the media as relinquished babies. Yes, they have 
all their issues and need the services, but children 
today are very different. We need both sets of 
services. 

Dr Elaine Murray (Dumfries) (Lab): I want to 
ask about section 100, which deals with post-order 
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contact applications. It is proposed that section 11 
of the Children (Scotland) Act 1995 be amended 
to allow people who have, because an adoption 
order has been made, lost parental responsibilities 
and rights to apply for a contact order. Adoption 
UK’s written submission states that it sees the 
need to change section 11 but thinks that there 
should be safeguards in the legislation for 
adoptive families. What safeguards would be 
appropriate? 

Hugo Perks: There is apparently no limit on the 
number of times an application could be made, 
which could be both costly and emotionally 
damaging to the adoptive family. The main part of 
our contention is that people should not be able 
repeatedly to make applications that are disruptive 
to the adoptive family. 

Fiona Lettice: We understand the need for 
change. There are sometimes cases, in step-
parent adoptions and so on, in which 
circumstances change and people want to regain 
parental rights. However, we feel that once a child 
is in a permanent family, there would have to be a 
good reason—which the birth parent would have 
to prove to the court—for a contact order to be 
made. We understand why that might be 
necessary, but we would be concerned if there 
were repeated applications. 

Dr Murray: It has been suggested to the 
committee by the British Association for Adoption 
and Fostering, among others, that birth parents 
should seek an order under section 11 of the 1995 
act only with leave of court. Do you see any 
problems in that? 

Fiona Lettice: No. That would have to be done 
with leave of court. 

Dr Murray: The Faculty of Advocates thinks that 
that might increase the amount of contentious 
litigation.

Fiona Lettice: We agree with the BAAF on the 
issue.

Dr Murray: What is Birthlink’s view of the 
proposal? 

Gary Clapton: We do not have any views on 
the matter—it is outside our remit. We are here to 
talk about adults in adoption. 

Dr Murray: You do not have any particular 
feeling about the matter. 

Gary Clapton: No. 

Dr Murray: Birthlink’s written submission 
suggests that we need to legislate for a service to 
facilitate contact between birth families and 
adopted people. Is legislation necessary to do 
that? Would not the General Register Office for 
Scotland be able to do what you suggest without 
legislation? 

Kate McDougall: Yes. 

Dr Murray: So, the register that you seek, which 
would link the adoptive names with the birth 
names, could be created without having to be 
included in the bill. 

Kate McDougall: Yes. 

Gary Clapton: That could be dealt with. 

Mr Macintosh: You talk about the contact 
orders not affecting adults. I understand that—in 
the legal sense in which we are talking about 
contact—but adults want the right to contact their 
birth parents, and birth parents want the right to 
contact their adult children. Will the bill affect that 
in any way? I know that it is a slightly different 
issue that is about information as much as 
anything else. 

Gary Clapton: As far as I am aware, contact 
orders are set up to deal with post-adoption 
contact while the adopted person is still a child. 
That is why the matter is, as I said, outside our 
remit.

Of course people want to contact each other and 
there must be ways of facilitating that. In our oral 
submission, we have concentrated on mutual 
meeting places and a contact register, but in the 
other part of our submission we talk about 
facilitating, through intermediary services, contact 
between the birth parents and an adopted adult. 
Perhaps that can be dealt with elsewhere, rather 
than through legislation. Does that answer your 
question? 

Mr Macintosh: It does. The word “contact” is 
confusing because it has a legal meaning when 
we talk about parental rights and responsibilities 
towards a child, and a different meaning when we 
talk about a contact register. Your submission lays 
great emphasis on the importance of parents and 
adults who have been adopted exchanging 
information—perhaps that is the best phrase. I am 
trying to work out whether the bill will do enough or 
change the legal situation. At the moment, I think 
that parents and adults who have been adopted 
have the legal right to try to make contact, but birth 
parents do not have the right to be given 
information. The bill will not change that, which is 
how things should be. 

Gary Clapton: It will not. There is currently a 
one-way street for adopted adults who can access 
their original birth details. I think that they can look 
at their court records and their original birth 
certificate, which will contain details of their birth 
family, when they are 16. They can then use 
intermediaries, do work on the internet, turn up on 
people’s doorsteps and so on. Part of the reason 
for the existence of the contact register is to 
obviate such doorstepping. However, adopted 
adults can do as I have described. 
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I mentioned a one-way street. Birth relatives 
who would like information and news, or to make 
contact, have only the contact register as a means 
of contact. There is, of course, no guarantee that 
the other party’s name will appear on the register 
when a person puts their name on it. 
Consequently, birth parents do not have the ability 
to set in motion a process via professionals 
through which they would ultimately get news. An 
adopted adult who is contacted could decline to 
give further news. As I said, there is currently a 
one-way street. Our written submission covers the 
matter.

Mr Macintosh: There does not have to be 
legislation in the area, but I wonder whether there 
should be. From the evidence that we have 
received, we have been struck that all the adults 
said that they did not want their birth parents to 
have the right to contact them, but no one—I 
think—would have minded somebody merely 
trying to make contact with them. I wonder 
whether birth parents should at least have the right 
to know that their child is alive. 

Gary Clapton: We think that they should have 
that right and that such matters should be handled 
sensitively and professionally through 
intermediaries. 

Mr Macintosh: Should that right be included in 
the bill? 

Gary Clapton: We have not thought that 
through yet—we thought that we would put down a 
marker. If regulation and guidance cover the 
matter, that will be fine, but we do not have a view 
on whether it should be enshrined in law. I am 
sorry. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): I have a question for all the panel 
members. Will the proposals in the bill relating to 
permanence orders achieve the desired policy aim 
of providing increased stability for children? 

Fiona Lettice: We support permanence orders 
in principle, but we have concerns about them. 
One of my main concerns is that children might be 
placed with people who have been approved as 
adopters, in the same way that children are 
currently fostered with a view to adoption, and 
then find that they simply end up with a 
permanence order, which is not what was planned 
at the beginning. 

My other concern relates to the role of the 
children’s hearings system. People have to jump 
through hoops twice to get children placed for 
adoption. They do not go through only the court 
system to protect the child—they must also go 
through the hearings system, which can mean that 
a person must go back to court and the hearings 
system. A long process is involved. We are 
concerned that guidance is needed so that the 
system is not slowed down even more. 

Ms Byrne: Your submission talks about the 
complicated processes that can result in additional 
delays for children in the care system. You say 
that you would like clear guidance. What kind of 
guidance would you like? Where should it sit? 

10:45
Fiona Lettice: When a child is taken into care, 

the care plan is often not assertive enough about 
the child’s needs. Many times, children are sent 
back to their birth parents then back to foster 
homes and end up having multiple placements. 
Let us be frank: children have only one chance at 
a childhood. Many children who are looking to be 
placed for adoption are aged seven to 10, but they 
first come into the care system at the age of two. 
There seems to be a lack of decision making 
about the future of the child. We find that that 
exacerbates our problems when we try to attach 
such children. They have had multiple moves and 
have gone back into chaotic backgrounds and 
back into care. Not knowing where their future will 
be does not help the children or their adoptive 
families. We think that decisions should be taken 
swiftly. We know that a huge decision is involved, 
but once it has been made, it should be moved 
through promptly. 

Ms Byrne: Does that relate to how the care 
orders should be managed, to the potential for 
adopting or not adopting and to whether 
permanence would be part of that? 

Fiona Lettice: Yes, because some children 
cannot be placed for adoption—we understand 
that adoption is not an option for some, who would 
be better with permanence orders. However, the 
problem is the speed at which things are done. 
When the adoptive parents and the child work with 
a local authority and get adoption support, they 
usually get the use of a family solicitor, but birth 
parents often do not have that privilege. They end 
up having a criminal solicitor or an inexperienced 
solicitor who views the situation as being about 
winning the case. 

I have met many families who felt that if the right 
help had been given to the birth parents about 
what was practical and what would happen in the 
future, the whole adoption process could have 
been much easier. However, when birth parents 
are forced into using lawyers who are not experts 
on the issues, they are pushed down a road that 
they would not necessarily have gone down if they 
had had the correct support. 

Ms Byrne: Would it be possible for Adoption UK 
to tell us in a written submission what kind of 
guidance is required? 

Fiona Lettice: Yes. 
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Ms Byrne: That would be helpful. I pose to 
Birthlink the same general question I asked 
Adoption UK about permanence orders and 
achieving their aims. 

Gary Clapton: Thanks for the question but, as I 
said in response to another question, that issue is 
outwith our remit because we deal with adult 
adopted people and adult birth relatives. I hope 
that you do not think that I am being rude—what 
you ask about is just not part of our services or our 
experience 

Ms Byrne: That is fair enough. I will go back 
briefly to Fiona Lettice of Adoption UK. Do you 
think that the guidance on permanence orders 
should include kinship care and an examination of 
the possibility of permanence orders going to 
members of the extended family? 

Fiona Lettice: Yes—we would support that. 

Lord James Douglas-Hamilton (Lothians) 
(Con): Is there an unspoken presumption against 
elderly people adopting? 

Fiona Lettice: No, I would not say that there is. 
Most local authorities have tried their best to 
extend the range of people who are allowed to 
adopt. We find in adoption that it is very much 
horses for courses. Many people who traditionally 
might not have been accepted to adopt can make 
the best parents and can make a difference to a 
child’s life. 

Lord James Douglas-Hamilton: Is it likely that 
more older people will be allowed to adopt in the 
future?

Fiona Lettice: We would hope so, if they have 
the kind of safe and secure home that we are 
talking about and the ability to be a family unit. 

Lord James Douglas-Hamilton: Will Gary 
Clapton say a word about step-parent 
arrangements and whether, in his view, they work 
well in cases of adoption and should be used in 
place of adoption? 

Gary Clapton: I am sorry—step-parent 
adoptions are another part of the vast continuum 
of adoption services that fall outwith our 
experience. Such adoptions do not feature in our 
proposals. 

Lord James Douglas-Hamilton: Perhaps Hugo 
Perks will comment. 

Hugo Perks: I defer to Fiona Lettice. 

Fiona Lettice: Some people approach Adoption 
UK because they want to adopt stepchildren, but 
we usually refer such people to Stepfamily 
Scotland. There are laws about stepfamily 
adoptions. Section 100, which we have discussed, 
might apply to someone who had given up rights 
and had allowed their child to be adopted by a 

stepfamily, but who wanted to become involved 
again because something had happened to the 
step-parent. In general, we do not have a view on 
stepfamily adoptions. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): I have asked all previous witnesses about 
adoptions by unmarried or same-sex couples and I 
want to ascertain whether research evidence 
backs up concerns that have been expressed to 
members. We have received a number of inquiries 
from faith groups, which suggest that such 
adoptions could have a negative impact on 
children’s experience. Does your experience lead 
you to think that there is validity in such claims? 

Fiona Lettice: No. Because so many children 
who have complex needs enter the care system, 
the further we widen the range of people who 
meet the criteria to adopt, the better. In some 
cases, children cannot be placed with an adoptive 
parent of a particular gender because of the abuse 
that they have suffered in the past. Every adoption 
case is individual; the main criterion should be the 
existence of a loving, supportive and stable 
relationship. 

Older children might have views on being placed 
with a same-sex couple. A child who enters an 
adoptive family at the age of nine, 10 or 11 will 
bring enough baggage of their own. Such a child 
would be able to say whether they would be happy 
with the arrangement. 

Gary Clapton: We have no official position on 
the matter, but I broadly agree with Fiona Lettice. 

Fiona Hyslop (Lothians) (SNP): I apologise for 
being late. I was unavoidably detained— 

The Convener: Fiona, your microphone is 
facing in the wrong direction. We can all hear you, 
as usual, but your comments must be recorded. 

Fiona Hyslop: Sorry.

Adoption UK calls for a national scheme for 
adoption allowances, but the Executive’s 
consultation paper said that local authorities are in 
the best position to judge the appropriate level of 
allowance. How do you respond to that? 

Fiona Lettice: There will be a national system 
of fostering allowances—which are, in essence, 
maintenance allowances—and there should be a 
level playing field for adoption allowances so that 
the system can be transparent. Quite often, the 
adoption allowance is discussed when a person is 
being linked with a child, which is perhaps not the 
best time to discuss finances. All children who 
come into the care system have complex needs, 
and parenting them is not like parenting birth 
children. Finances for therapeutic services are 
important.
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Fiona Hyslop: I was alarmed by comments on 
page 2 of your written submission, where you talk 
about a lack of therapeutic services. Some 
adopted children come from very difficult 
situations. For example, they might have been 
sexually abused. Why are such children not 
receiving support? The committee has considered 
legislation on additional support for learning: any 
condition that is so severe that it requires continual 
therapeutic services should receive local authority 
support regardless of whether the child is adopted. 
Will you explain more about your concerns about 
therapeutic services? 

Fiona Lettice: As we have said, the public’s 
perception of adoption is of relinquished babies. 
When people hear that you are adopting a child, 
they pat you on the head and say, “Aren’t you 
doing a great job?” There is no understanding of 
attachment and the effects of early trauma on 
children. When children are taken to school, and 
they start acting up in some way, people say, “But 
they’re adopted.” Those children do not have the 
continuing support that looked-after children have. 
We do not tick the right box. 

We have to explain year after year why one 
cannot ask a child in primary 1 to bring in a picture 
of what he or she wore just after he or she was 
born, or what colour their hair was when they were 
born. It is very simple stuff, but we find on the 
whole that people just do not get it. They regard 
adoption as being the end of the process, not as 
part of something that the children will deal with 
throughout their lives. 

It would be useful if education authorities 
understood more about attachment and trauma. 
Adopted children often become completely 
overwhelmed in classrooms. They cannot 
concentrate because they are worried about all 
sorts of things. They are then regarded as naughty 
children, although their behaviour relates to their 
experiences early in life. We have a continuing 
battle with teachers to get them to understand the 
needs of adopted children; looked-after children 
can be more easily dealt with. 

Some people want to adopt a child and, without 
drawing attention to the fact, just get on with their 
lives. However, such children often cannot hold 
themselves together at school and therefore 
present problems. People do not consider that that 
might have something to do with the children’s 
experiences in early life. Often, too, the adoptive 
parent is blamed for a child’s behaviour, and 
people say, “You can’t manage that child.” 

Fiona Hyslop: I take it that there is a huge 
spectrum of behavioural difficulties, from minor to 
major.

Fiona Lettice: We can provide case studies. 
Throughout Scotland, children have been 

excluded from school because they simply cannot 
manage school. They cannot manage the chaos of 
moving from one classroom to the next. Children 
who have suffered trauma in early life often cannot 
regulate their stress. Either they are hypervigilant 
or they disassociate, and in a classroom setting 
they cannot do what is expected of them. 

Although there is a wide spectrum of 
behavioural difficulties, the children who come into 
the care system come from chaotic backgrounds. 
They are the ones who are not going to go back 
home; there is no chance of rehabilitation. 
Although those children are the most damaged, 
they are not seen in that light, but are seen as the 
children for whom we have a solution through 
adoption. 

Fiona Hyslop: We seem to come back to the 
point that adoption is a process and not a solution 
or an end result. 

I want to ask the witnesses from Birthlink a 
question, and to thank them for the meeting with 
birth parents that was held for some of us. I was 
struck by paragraph 5 of your written submission, 
about the sheer scale of the issue. The bill looks 
as if it is about children who will come into the 
adoption process, as opposed to children who are 
already part of it. From your statistics, 250,000 
people are directly affected by adoption. How 
many of them are part of your register or any other 
register? 

Gary Clapton: That is a good question. The 
answer is probably that less than 2 per cent are on 
the register. Our figures relate to people who, in 
theory, would be entitled to put their names on a 
register—although we are not saying that they 
ought to do so—so that they could, we hope, find 
somebody they were looking for. There are 12,000 
names on the adoption contact register for 
Scotland. That is a minuscule amount. 

Every so often, we will crank out a leaflet or two 
and ensure that they are put in doctors’ surgeries 
or libraries. We suffer because we do not have a 
public profile, but now and again we will get 
something in the newspapers. As I have said, we 
got a booklet funded. However, only a fraction of 
the people who could be on the register are 
actually on it. 

There are no other registers in Scotland. There 
may be one or two unofficial ones on the internet, 
but there is nowhere else to which professionals 
and practitioners can guide people. It is a shame 
that there are so few names on it, although 12,000 
is not a figure to be sneezed at. However, 
compared with the number that could be on it, the 
number is minuscule. 
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11:00
Fiona Hyslop: You mentioned the Irish 

situation. Would you be able to provide the 
committee with more information about the Irish 
system and what has happened there? 

Gary Clapton: The Irish system has been in 
operation for a year now and we were called over 
to give some advice on setting it up before it 
started just last year. One of the pieces of advice 
that we gave was that there should be somebody 
involved from the start who would help to evaluate 
the system. We could provide some information 
about how well the system works in Ireland and 
about the so-called hit rate of people being linked 
with one another, as well as the rate for people 
actually signing up. 

As I said, everyone got an application form 
through the door one day last May or June, which 
was a fascinating piece of social intervention. The 
idea behind making a mail drop like that is that it 
prevents there being any sense of people being 
targeted because they are birth parents or 
adoptive parents. Everyone in the nation got a 
form, so people could say on television and in the 
newspapers that it was being sent out to folk 
without fear of favour. We can provide information 
about the numbers who phoned in; I know that the 
switchboards were overwhelmed with inquiries in 
the first few months. We can certainly provide you 
with those facts. 

Fiona Hyslop: Maybe you could liaise with the 
clerks so that we could contact the people in 
Ireland and find out more about the situation there. 

Mr Ingram: I have a follow-up question along 
the same lines as Fiona Hyslop’s question about 
adoption allowances and assessment of children. 
Have you had any feedback since the enactment 
of the Education (Additional Support for Learning) 
(Scotland) Act 2004, under which adoptive parents 
could request an assessment of their child? 

Fiona Lettice: Some adoptive families have 
taken that route, but I could not say that we have 
had much feedback. However, the 2004 act is 
certainly helping to make the needs of children 
known to people. It is a question of mainstreaming 
it, as much as anything. People do not seem to 
understand that looked-after children and adopted 
children are the same children. 

Mr Ingram: I hope that the 2004 act will address 
some of the problems that you have identified in 
relation to the ability to get a needs assessment, 
and in relation to delivery of services that local 
authorities will be duty bound to provide when 
needs are assessed and identified. 

My other question is about moving from 
fostering to adoption. We have heard evidence 
from foster families that they do not have the same 

ability that adoptive parents have to interact with 
schools, whether for a placement request or to ask 
for a needs assessment. Is there a significant 
difference in that regard? 

Fiona Lettice: I would have thought that a 
looked-after child would have statutory rights to 
get certain support in school, and I would have 
hoped that the foster carer would be there with 
social work officers or whoever was representing 
the child. However, we struggle to have needs met 
in schools. Someone might get an assessment of 
what a child needs, but getting the support 
depends on the local authority area in which they 
live and on the available resources. 

The Convener: That concludes our questions. I 
thank the witnesses from Adoption UK and 
Birthlink for their extremely helpful oral evidence 
and supplementary written evidence. If you are 
able to provide the committee clerks with the 
additional information that we have asked for, that 
will be very helpful indeed. I thank you all for your 
attendance.  

11:05
Meeting suspended. 

11:09
On resuming— 

The Convener: We move to our second panel 
of witnesses. From the Fostering Network 
Scotland, we have Bryan Ritchie, the director, 
Anne Black and Lynne Isaacs. From Foster Care 
Associates, we have Marie Hindmarsh, the 
assistant director. I welcome them to the 
committee. I will give each organisation an 
opportunity to make a brief opening statement as 
a supplement to their written evidence, after which 
we will ask questions. 

Bryan Ritchie (Fostering Network Scotland): I
thank the committee for its kind invitation to 
attend. On my left is Anne Black, who is the vice-
chair of the United Kingdom board of directors of 
the Fostering Network and who has been a social 
work practitioner in Scotland for many years. She 
is also the chair of the Scottish committee of the 
Fostering Network. On my right is Lynne Isaacs, a 
foster carer who has fostered for local authorities 
in Scotland and England and who is presently on 
the Scottish Executive’s fast-track working group 
on improving educational outcomes for looked-
after children. Between us, we have more than 90 
years’ experience of foster care in Scotland. That 
is quite frightening, but it is also awe inspiring. 

The Fostering Network’s sole aim is to improve 
outcomes for children and young people who are 
in foster care throughout the UK. Given that, one 
might question why we are here to talk about a bill 

134

302



3295 24 MAY 2006 3296

on adoption. The bill began its life in the Scottish 
Executive and the Scottish Parliament in April 
2001, when Parliament agreed that there should 
be a comprehensive review of adoption and 
fostering legislation. To be blunt, as a member of 
the adoption policy review group for the past two 
years, I was surprised by the paucity of measures 
on fostering in the bill, which has 83 sections on 
adoption, 11 sections on permanency and one 
section on fostering. I do not conceive that to be a 
comprehensive review of fostering legislation. 

We are assured that fostering will be dealt with 
through regulations and guidance. My worry is that 
a child who was born when the process began will 
now be five years old. As was said earlier, 
childhood is a finite experience, with a beginning, 
a middle and an end. I wonder how old that child 
will be when they see substantive change and 
improvement in fostering in Scotland, or indeed 
whether they will ever see that. We have a vision 
of the best foster care service in Europe, which is 
what is needed for our children and young people. 
We are committed to achieving that. I will not say 
more, as our written submission covers many of 
the issues that we want to raise. 

Marie Hindmarsh (Foster Care Associates): I, 
too, thank the committee for inviting us to speak. 
Foster Care Associates is the largest independent 
provider in Scotland. We have more than 160 
children in the foster care system in Scotland and 
officers from Aberdeen down to the Borders. We 
work with the majority of local authorities in 
Scotland, so we are well placed to know about the 
range of services, or the lack of them, throughout 
the country. 

Our written submission comments on the 
adoption aspects of the bill. That comes from my 
background—before I worked for Foster Care 
Associates, I was involved with the Scottish 
Adoption Association. I have experience of 
adoption and fostering, which is why I feel able to 
comment on the bill’s adoption aspects. In our 
written submission to the adoption policy review 
group, we commented on the adoption parts of the 
bill, which reflected the wealth of experience in our 
agency, from experienced local authority workers 
to voluntary staff. 

From our experience of the process for 
children—they often come to our independent 
fostering organisation after making several 
moves—we have concerns about permanency 
planning for children and the links with the 
children’s hearings system right through to 
permanency. Some children move on to adoption, 
but the majority need permanent foster care rather 
than adoption. Although fostering is reflected in 
the bill, it is not given equal weight with adoption. 

11:15
The Convener: I will kick off with a general 

question on that theme of what is—and what is 
not—in the bill. When we ask him the question, I 
suspect that the minister will argue that the 
Executive sees the need for primary legislative 
change on adoption but that any changes to the 
fostering legislation can be made through 
secondary legislation because the need for such 
change is not so great. Do you agree with that 
assessment? I am thinking of the legal position as 
opposed to any argument that might be made from 
the political or other standpoint.  

Bryan Ritchie: It may not surprise you to know 
that I think that any changes to the fostering 
legislation should be enshrined in primary 
legislation. My driver for that comes down to the 
numbers. At the moment, 200 children a year are 
being adopted from care through adoption 
applications that are primarily being made by 
foster carers. Lord James Douglas-Hamilton 
asked about the average age of an adoptive 
parent. I can tell him that the average age is 49; I 
know that because that is the average age of a 
foster carer in Scotland. 

The public perception is that we are talking 
about curly-haired, blue-eyed waifs and strays. 
That is far from the reality, however. We talked 
earlier about attachment disorders. In the 21st

century, the majority of the children who come into 
the care system are massively affected by poor 
parenting. That is the case, whether we are talking 
about drug-abusing parents, hidden harm, sexual 
or emotional abuse or any other trauma that is 
associated with children who come into care. 

I worked as a practitioner in the field for over 30 
years. It is clear to me that not only has children’s 
behaviour got worse, the services and resources 
for those children have reduced as a result of the 
demands that are made on local authorities across 
Scotland. To a large extent, fostering is at the 
coalface of dealing with the needs of those 
children; it does so 24/7. 

My priority is the 4,000 children who remain in 
foster care, whether on a permanence order or in 
long-term care. If we look only at the numbers—
and I admit that there are flaws in doing so—we 
see that the number of children in foster care will 
outstrip the number of children who are adopted—
the in-care population is growing. Even if we do 
not agenda-ise the drug-abusing parent issue, the 
number of children in foster care will grow, as it 
has continued to grow over the past 10 years. 
Those children should be not only my priority but 
that of the Parliament and the local authorities. 
That has not been the case in the past.  

My worry is that the bill seems to say that 
adoption—whether it is seen as a process, a 
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means to an end or an end in itself—is a panacea 
for all our problems. That is not the case: we need 
a range of provision. If we continue to focus on 
sorting out adoption and on seeing it as a means 
of ameliorating some of the care issues that arise 
in this country, we will only fool ourselves. We 
need primary legislation that deals with the needs 
of the majority of children and young people in the 
care system—again, they are those who remain 
within the care system. The number of children 
who are adopted may increase, but it will not do so 
in line with the number of children who remain in 
foster care. 

The Convener: I understand the point that you 
are making, but you did not fully answer the 
question. I asked whether there is a need to 
change the primary legislation on fostering as 
opposed to dealing with any change through 
secondary legislation, as the Executive intends to 
do. Is there anything wrong with the existing 
primary legislative base for fostering? If so, should 
it have been dealt with in the bill? I understand 
that you wish to focus on fostering issues, but my 
question was whether change is needed to the 
current legislative base for fostering. 

Bryan Ritchie: A number of issues are involved; 
they should be dealt with through changes to the 
primary legislation. 

The Convener: Will you give some examples? 

Bryan Ritchie: Around 17 of the issues that 
were contained in the adoption policy review group 
report, “Adoption: Better Choices for our Children”, 
are not in the bill. No doubt the minister will argue 
that they will be covered in regulation and 
guidance, but am I to take his word for that? Why 
are they not included in primary legislation? Why 
do they not appear in the bill?  

Some issues that are not in the adoption policy 
review group’s report or the bill are being raised by 
colleagues and taken forward by other legislatures 
in the UK. For example, placement minutes, 
training and support are being taken forward 
elsewhere but do not feature in the review group’s 
report or the Government’s response, “Secure and 
safe homes for our most vulnerable children”, or 
the bill. Such fundamental issues should be 
included in primary legislation. 

The Convener: I was seeking that information—
whether I agree with you is not the issue at this 
stage, but we need to raise those matters with the 
minister. Does Marie Hindmarsh want to add 
anything?

Marie Hindmarsh: Bryan Ritchie covered the 
matter eloquently. Fostering is inevitably the 
Cinderella service in comparison with adoption 
and the fact that such issues will not be enshrined 
in primary legislation will add to that perception. 

Ms Byrne: Do the witnesses welcome 
permanence orders, which will replace freeing 
orders and parental responsibilities orders? Why is 
the change in approach needed? Will the 
proposals achieve the policy aim of providing 
increased stability for children? 

Anne Black (Fostering Network Scotland): 
We welcome the proposal to introduce 
permanence orders. Foster carers throughout 
Scotland have told us repeatedly that they would 
like there to be greater security for the children for 
whom they care. How we provide greater security 
for children should always be the bottom line and 
permanence orders will bring greater security, 
although elements of the approach should be 
enhanced. The approach in the bill gives rise to 
anxieties about whether courts will appropriately 
allocate responsibilities and about the time that the 
process might take. Legal experts made cogent 
points in their submissions, which should be 
addressed. 

Permanence orders must clearly allocate 
appropriate responsibility to foster carers and not 
leave everything to the local authority. We need to 
make it clear that foster carers who are committed 
to the long-term care of a child have the authority 
to act in the child’s best interests and make 
decisions, just as a parent would. The child needs 
to know that their carer can make many decisions 
about their care. Like Bryan Ritchie, I have 
experienced more years in social work than I care 
to admit and I know that there is annual anxiety 
among children and carers. Children can be ill for 
weeks before a hearing because they are scared 
that their placement will be disrupted and that they 
will yo-yo back and forth, although they cannot be 
looked after in a sustainable way at home. 

Freeing orders were designed to enable young 
mothers to relinquish their babies at a very early 
stage. In 1975, when such orders were introduced, 
many young mothers were doing that and the 
system allowed matters to be dealt with quickly. 
However, children who come into care tend to be 
older and freeing orders do not have the same 
drive or results. 

Parental responsibilities orders clearly locate 
responsibilities with the local authority, but 
corporate parents do not make good parents. The 
beauty of permanence orders, if they can be used 
appropriately, is that carers will be able to share 
responsibility with the people who deal with the 
legal aspects of the arrangement. Local authorities 
must be involved in supporting carers and 
children, but the law should recognise the key role 
of foster carers in bringing up the children who are 
placed with them. 

Marie Hindmarsh: I just want to echo what 
Anne Black said. I think that everyone would 
welcome a permanence order that was geared to 
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the individual child’s needs. Such orders should be 
shared and they should detail the responsibilities 
that should go to a foster carer rather than be left 
with a local authority. Another advantage is that 
permanence orders would not be adversarial; they 
would be about the child’s best interests rather 
than about proving persistent failure by the 
parents. I think that permanence orders would 
make a big difference to children’s stability and 
ensure that they would not have to go backwards 
and forwards annually to children’s hearings. As 
Anne Black said, that process causes huge 
distress to children and carers alike. 

Ms Byrne: This question is primarily for the 
Fostering Network. We heard a lot from the 
previous panel about the services that children 
require and about the concern that permanence 
orders might let the local authority off the hook in 
terms of provision. I note that the Fostering 
Network’s submission mentioned that point. How 
could we ensure that the existence of permanence 
orders would not prevent access to required 
services and that the children would get the 
correct support in school and from agencies and 
services to which they might require access? 

Bryan Ritchie: That is a difficult one to answer. 
If permanence orders come in, it will probably be 
about three or four years before they begin to bite 
in terms of going through the courts and growing 
in number. Our concern comes from our 
experience with carers in all 32 Scottish local 
authorities, who consistently say—there are no 
major differences—that the key issue is 
resourcing. I am conscious that when, as a 
practitioner, I was allocating scarce resources, the 
temptation was to say, “That child’s safe in foster 
care. Nothing much is going to change and the 
child will stay there.” When allocating, I would say 
to my teams, “Child protection is a priority. We are 
carrying out a number of investigations just now,” 
and I would shift resources to children in the 
community on the basis that the children in care 
were safe, in the broadest sense. 

Our concern is that the same issues will arise 
with permanence orders as arise with adoption 
orders, which the previous witnesses talked about. 
We are concerned that because resources are 
always likely to be scarce in local authorities, 
practitioners and managers will regard a 
permanence order as the end of a process rather 
than as part of a continuum. They might be 
tempted to say to foster carers, “That child is now 
subject to a permanence order—signed, sealed 
and delivered—get on with it.” We know that that 
happens with long-term placements where carers, 
to be honest, do not see social workers from one 
year’s end to the next because the child is in a 
secure home and no huge issues are emerging. 
Certainly, there will still be attachment, school and 
health issues, but the carers cope. The temptation 

for the local authority is to let them get on with it. 
Our concern is that that approach will simply 
transfer to the permanence order. 

To use market terminology, we will have to sell 
the permanence order to foster carers, kinship 
carers and residential care workers, because 
permanence orders can apply to any care 
typology, although it is more likely that children 
subject to permanence orders will find themselves 
in foster homes. If we are to bring carers with us 
and achieve the numbers of children that we want 
to be subject to permanence orders, we will need 
to do what we can to assure carers that services 
will continue beyond the orders. 

Over the past 10 years, since the Children 
(Scotland) Act 1995 was enacted, we have picked 
up that section 11 residence orders are not 
popular with carers. They will not be browbeaten 
by local authorities over a residence order 
because of the issue of on-going support. They 
fear that once the section 11 order is granted, 
social workers will disappear over the hill and that 
support will be even more scarce than it is when 
children are subject to looked after and 
accommodated regimes. 

I worked on the adoption policy review group 
and we were clear that the permanence order in 
Scotland would have a major advantage over the 
special guardianship order that our colleagues in 
England are pursuing because the child would 
remain a lack child and be subject to the care and 
responsibility of the local authority, which would 
have a duty of care to the child. That does not 
open all the doors, and corporate parenting is a 
mixed bag, but it enables the foster carer to lever 
in resources. We like to think that, through 
regulation, in this instance, clear markers will be 
laid down that will not allow local authorities to 
walk away. 

11:30
Ms Byrne: Given that permanence orders will 

come on stream—although, as you say, that will 
take a few years—should we look for the bill to 
promote training and a protocol for foster carers? I 
know that those issues were raised in the reviews. 

Bryan Ritchie: I will take two seconds to 
describe what and where foster care is. Foster 
care is changing. Ten years ago, by and large, 
people saw it as a voluntary, altruistic undertaking. 
Marie Hindmarsh represents one of many 
organisations that have grabbed foster care and 
dragged it kicking and screaming into the 21st

century. I do not like to call foster carers 
professionals, because that has certain 
connotations, but they are skilled. I am going off 
track, but there is a director who is famous for 
saying that he wanted his foster carers to be like 
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his soup—thick, warm and welcoming. That is not 
the type of foster care service that we envisage for 
Scotland or any other part of the United Kingdom. 
We want a workforce that has certain core skills. 

In my written evidence, I touch on the issue in 
relation to registration. Foster carers are an 
anomaly in many respects, but one of the most 
telling anomalies about the foster care workforce 
is that it is not registered. If I wanted to leave here 
today to take up a post in residential child care, I 
would need to be registered. Registration would 
ensure that I was fit to do the job, and I would 
have to continue to meet requirements in order to 
remain registered. Foster carers have no 
requirement to register with the Scottish Social 
Services Council, because they are not 
employees. We argued vociferously that that 
should not be a barrier to registering the foster 
care workforce. If foster carers were part of the 
registered workforce, their training and skills would 
be improved. Public confidence would be 
improved by the fact that the people looking after 
their children had met certain requirements and 
had a continuing requirement to train and to 
update their skills. 

Our view is that foster carers—whether they look 
after children on a short-term, medium-term or 
long-term basis or whether they look after children 
subject to permanence orders—should be trained. 
There should be a national training strategy, as is 
the case elsewhere in the United Kingdom. Foster 
carers will sign up to that in growing numbers. We 
need to look ahead 10 years. The average age of 
foster carers in Scotland now is 49. If we go back 
five years, we find that that cohort is getting older. 
There is a nub of foster carers who are aging. In 
five or six years, we face a demographic cliff, 
because those carers will fall off the end, resign 
and leave foster care. Only 20 per cent of carers in 
Scotland are 30 and under, and the foster carer 
population is aging. Whether 50-year-olds have 
the stamina, energy and resilience to look after 
two-year-olds is an issue. Leaving that point to 
one side, I think that we need a trained, skilled 
workforce that is able to undertake the 
increasingly difficult tasks that we are asking it to 
perform.

Marie Hindmarsh: We have evidence that, by 
providing training, we will attract people who see 
fostering as skilled work. They will give up paid 
work in order to do it and will expect the training, 
help and services that go with supporting some of 
the most vulnerable and damaged children in our 
society. 

Ms Byrne: Do you think that there should be a 
protocol for foster carers? 

Bryan Ritchie: I invite Lynne Isaacs to 
comment on the issue. I find it easy to talk until the 

cows come home, but perhaps we should ask a 
foster carer about protocols and training. 

Lynne Isaacs (Fostering Network Scotland):
Foster carers are trained at the very beginning. 
Over five or six weeks, we skim over many 
subjects. We are interviewed, and then we take on 
the task. I have been doing it for 27 years. 

When I first started, I was a residential care 
worker. The authority felt that I would therefore be 
a suitable foster carer and I was plunged into it 
without any training. For my first placements, I got 
three under-fives. I was shell shocked. I looked 
after them for five or six weeks. When they moved 
on, I resigned; it was just too much. A couple of 
years later, I had another go. I was much better 
prepared and trained, which meant that I was 
more able to cope with the task. I started my 
fostering career at that point; I have fostered ever 
since. Bryan Ritchie spoke earlier about foster 
carers being like soup—thick, warm and 
welcoming. Yes, we are.  

However, we are unable to legislate. Placement 
limits were discussed earlier. At Christmas, six 
children were placed with me. As I have a seven-
bedroom house, we were not all squished in one 
bedroom, but it was difficult nonetheless. On 23 
December, I had a phone call at 2 am. I was 
asked whether I could come down to the police 
station and pick up a four-month-old baby. The 
mum had been found drunk in the town centre and 
the baby was cold, wet and hungry and needed 
changing. I challenge anyone to say no to such a 
request. 

We need legislation that says that three 
children—for example—is our limit. It could also 
provide for special circumstances such as taking a 
sibling group in the circumstances that the foster 
carer is able to provide for them. If we had that 
legislation, it would help. We would be able to give 
society a better service. We are at the front line of 
things in respect of the bill. We are the ones who 
have the children before they get adopted and 
who prepare the children for adoption. The social 
worker might come in for an hour once a month to 
prepare the child, but we have them all the other 
hours.

If the child is one of a group of five or six 
placements, we cannot give them the best of our 
time and preparation. Families are getting smaller 
nowadays. The average family does not have five, 
six or seven children. It costs a lot to have 
children. I am not banging on about allowances 
and so on, but a foster carer with a number of 
children really stands out nowadays. Having large 
numbers of children means that the confidentiality 
aspect of fostering goes right out of the window. 
When I take the children and my own children, 
who are more grown up, abroad on holiday, I am 
asked whether we are a youth group. We all just 
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fall about laughing, but we look like that sort of 
group. 

Foster carers need help. We want to give 
society the best service. The Scottish Parliament 
has reduced class sizes in schools and that has 
had a good effect. Teachers now have more time 
for their pupils. When there are children in need, it 
is very difficult to say no. 

Marie Hindmarsh: As an organisation, we stick 
to the English protocol. Unless it is a sibling group, 
we do not allow any more than three children per 
foster carer. As others have said, that adds to the 
work that the foster carer can do. It also adds to 
placement choice; it is possible to make a better 
match between the child and the foster carer. For 
example, we are now much better at keeping 
some of the larger sibling groups together in one 
foster home. We can then do a real assessment of 
the quality of the attachment between the siblings, 
including whether they should be together and 
what is going on with them.  

My experience in a local authority, however—I 
have been there; I have put people over numbers 
because my back was against the wall—is that 
although you end up with a carer who has the 
capacity to take three or four of a sibling group, we 
would have to put one child in, and then another 
two and so on. We would never have the capacity 
to use that carer for a sibling group, as we might 
have done in the first place, and that would then 
contribute to poor planning for the children. 

The Convener: We have picked up on a 
number of the issues that members wished to 
raise, which is very helpful. I think Kenneth 
Macintosh has another point to raise. 

Mr Macintosh: I wanted to ask about 
registration, but the point has been fully answered. 

In its submission, the Fostering Network 
Scotland raises an issue that I cannot find in any 
of the other submissions. I refer to allegations 
being made against foster carers. It is worrying 
when you say: 

“1 in 3 foster families will face an allegation during their 
‘career’.” 

That is a huge number. Clearly, the issue is one 
that affects other professions and other areas of 
child care. What would you like to happen? 

Bryan Ritchie: We would like parity with the 
rest of the UK. Although that is a theme to which I 
seem to return, what I say is well meant. 

The issue of allegations takes us back to the 
anomalous nature of foster care. Foster carers are 
not employees, so they have no recourse to the 
law. We have projects throughout the UK; the one 
in Scotland deals every year on average with 100 
to 200 foster carers who are going through an 

allegation. Allegations can vary from being fairly 
minor to fairly major, and the impact that they have 
on families is enormous. The children are removed 
immediately in most circumstances and an 
investigation starts that can last for up to a year. 
The investigation can involve the foster carers’ 
own children being subject to inquiry by the police 
and the reporter to the children’s panel, and most 
foster carers’ source of income is removed. They 
are placed in limbo, as their support workers are 
prevented from working with them because that 
may interfere with the train of evidence—the police 
insist that everybody must stand back. When the 
dust settles, we are about the only people who are 
still there, working alongside the carers to try to 
reach a resolution. 

We have met the Association of Chief Police 
Officers in Scotland and the Solicitor General for 
Scotland to discuss the points at which the system 
falls down. Because the children are removed in 
such cases, an allegation is not regarded as a 
priority, so there is no pressure on anybody to do 
anything. The police have other issues to deal with 
and will investigate when they have time. The 
children are no longer with the foster carers, so it 
is not an investigative priority. Once the police 
have completed their investigation and have sent 
their material to the procurator fiscal, again the 
case is not treated as a priority because the 
children are no longer placed with the foster carers 
and there is no immediate risk of harm to them. 

The average time that an investigation takes is 
about eight months from start to finish; however, 
some investigations drag on for three years. In 
most circumstances, the carers are advised that 
they should seek a legal opinion. In some 
circumstances, they are advised that whomever 
the allegation has been made against should 
leave the home. If the carer is unable or unwilling 
to leave the home, social services are faced with 
the dilemma of whether to remove the foster 
carers’ own children. That emanates from the 
carers’ task of looking after our most damaged 
children in their own homes and in relative 
isolation, and it emanates from a practice of 
children being left vulnerable. 

Hugh MacIntosh from Barnardo’s talked about 
children whose only recourse is to keep testing: 
they have been let down so often that they keep 
pulling on the bindings, just to make sure. One of 
the ways they do that, unfortunately, is by making 
allegations, because they have found that it is a 
way to get what they want. I am not trying to play 
down the need for us to be extremely cautious and 
careful in terms of child protection, but we need to 
deal differently with this relatively small group of 
people. We are not dealing well with them at the 
moment.
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My worry is not so much about the carers who 
have to go through such investigations—although I 
have concerns about them—but about the 
messages that they send out. Research from 
around the world shows that carers are the best 
recruiters—they are better than any other method. 
If the carers are not happy, they will not recruit 
new carers. If the investigation process to which 
we subject carers against whom allegations are 
made abuses them, they will leave, which results 
in a double whammy in that we lose carer families 
through bad management and bad systems, and 
those carers do not recruit other carers. We 
should embark on a scheme that is similar to that 
which operates in England and Wales in which 
there is, in terms of better choices for our children, 
independent support, a national protocol—as is 
the case in Wales—that is binding on the various 
agencies, and a right of appeal to an independent 
person.

The position is fairly arbitrary at the moment, 
and local authorities are playing it safe. Regulation 
of care has been built up recently, through the 
Scottish Commission for the Regulation of Care 
inspections, and the number of carers who have 
been summarily dismissed has increased 
throughout Scotland—between 30 and 40 carer 
families who have cared for children for 10, 15 or 
20 years are suddenly being thrown out because 
of issues that are uppermost in local authorities’ 
minds.

There are ways of dealing with the problem; it is 
not particularly difficult and the mould has been 
broken down south. We should not try to reinvent 
that particular wheel but should follow suit, as the 
Fostering Network Scotland suggests. 

11:45
Marie Hindmarsh: I can think of examples in 

which a child has been removed from a foster 
home while an allegation is being assessed, but in 
which there has been no assessment of the risk of 
removing the child. In those cases, the alleged 
incident did not constitute significant harm, but the 
removal of the child from the foster home did. A 
risk assessment of removal should be done when 
allegations are investigated. 

Mr Macintosh: You are giving us powerful 
evidence on the need to address our risk-averse 
culture and how we deal with allegations, the need 
for a statutory limit on placements, the need for a 
registration system and so on. However, those 
things are not in the bill. Should they be added to 
the bill or would it be dangerous to do that in an 
arbitrary or piecemeal manner? Should we ask the 
minister to outline the totality of the reforms that 
are to be made to fostering or could those things 
be dealt with by amendments to the bill? As you 
said, it is an adoption bill that deals with some 
aspects of fostering. 

Lynne Isaacs: Is the bill concerned with the 
success of the adoption of children? If it is, the 
answer to your question is that those things should 
be in the bill. If you enable children to be well 
prepared and best placed before adoption, the 
groundwork will have been done for the adoptive 
families, who might be ordinary families who have 
not acquired the skills for dealing with difficult 
children. The children who are adopted are usually 
those who have been in the worst situations. The 
children who are clearly defined as being suitable 
for adoption are probably the most damaged. If the 
bill allows us to do our job as foster carers by 
preparing children for their new families, adoption 
will stand the best chance of success. 

As a foster carer, I have had three children from 
adoption breakdowns in the past four years. They 
were put back into care as foster placements 
because the adoptive families could not cope with 
the trauma of the behaviours that the children 
displayed. I am thinking of one child in particular, 
who was seven years old. If you legislate to allow 
us to do our job properly, we can prepare children 
so that their adoption has the best chance of 
success. 

Anne Black: I agree with Lynne Isaacs, 
although I might put it in different words because I 
am not a carer. We need an infrastructure in foster 
care that will deal with the difficult issues. We 
cannot wait for a national fostering strategy that 
might lead to legislation. The children that were 
born when work started on the adoption policy 
review will probably be leaving school by then. 
Part of the infrastructure that we need is 
undoubtedly as Bryan Ritchie suggested. 
Allegations are very much at the heart of that and 
we need to deal with them in a sympathetic but 
rigorous manner. 

Mr Macintosh: You have forcefully made the 
argument for that—I do not think that anyone is in 
doubt about that. However, the bill has its own 
structure and it is about adoption. It is clear that a 
range of fostering issues need to be addressed, 
but I am trying to establish whether it would be 
helpful to address them individually by amending 
the bill. That might involve putting in place a 
statutory limit on placements, setting up a 
registration scheme—I do not know whether that 
would go in the bill or not—or setting up an 
independent system to deal with allegations. 
Those things could perhaps be dealt with by 
amending the bill. Is that what we should do, or 
would it be better to introduce a comprehensive 
set of measures that are designed to deal with 
fostering in the round? The committee has to 
make that decision. We will ask the minister about 
the matter, but the committee will have to decide. 
Placement limits is an obvious example to pluck 
out because it is a simple defined measure. 
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Marie Hindmarsh: Does one preclude the 
other? It probably does not. The impetus exists 
now because of the Adoption and Children 
(Scotland) Bill; if such provisions could be included 
in the bill, they should be, but that does not 
preclude a wider discussion and the introduction of 
more comprehensive legislation later. The anxiety 
is that, if we do not do something now, the impetus 
will be lost. 

Lord James Douglas-Hamilton: Do you see it 
as absolutely the top priority that the Executive 
must set mandatory national scales of fostering 
allowances based on the recommended rates as 
published by the Fostering Network Scotland? 

The Convener: Perhaps you should declare an 
interest. 

Bryan Ritchie: Yes—in several respects. 
[Laughter.]

To put it simply, that is part of the issue. It goes 
back to the previous question. There is no magic 
bullet—no one issue that will resolve, update, 
develop or improve. Rather, there is a range of 
issues. It is a jigsaw, and one of the pieces in the 
jigsaw is allowances. The Scottish Executive 
asked us about three years ago to undertake an 
audit of foster care in Scotland, and we produced 
a report entitled “Caring for our Children: 
Fostercare in Scotland: A Report by The Fostering 
Network”, in which we said that 56 per cent of 
carers in Scotland found the issue of allowances 
anomalous because they were, in effect, 
subsidising the children in their care. Carers are 
our best recruiters; if they have to pay for children 
in the care system, that could affect their ability to 
recruit new carers. 

Lord James Douglas-Hamilton: If there are 
any amendments that you believe are important to 
the bill, will you send them to the committee? 

Bryan Ritchie: Yes. 

Fiona Hyslop: I would like to ask about 
allowances, kinship care and the grandmother, for 
example, who fosters without the involvement of 
social workers. Should such carers receive the 
national allowance? 

Bryan Ritchie: That is a difficult question. There 
was an excellent debate in Parliament about 18 
months ago about grandparents, well before the 
debate on hidden harm. Let us leave the issue of 
hidden harm aside for a minute, however, because 
it tends to skew the discussion towards drug-
related issues and drug-using parents, although I 
am not denying that it is relevant to a significant 
proportion of the children who will come into the 
care of their grandparents. 

Some 1,600 children in Scotland are looked 
after by kinship carers, subject to a statutory order. 
Our view has always been that such provision is 

woefully underresourced and inadequately 
monitored. “Adoption: Better Choices for our 
Children”, which was the adoption policy review 
group report, listed a number of suggested 
improvements relating to kinship care that do not 
appear in the bill. In that respect, we endorse the 
need for a kinship care strategy. I know that 
Children 1st, which spoke to the committee not 
long ago, examined family group conferencing as 
part of that remit and considered the wider context 
within which kinship care takes place. We are 
awaiting the publication of a report on kinship care 
by the Scottish Executive, and we are conscious 
that some announcements were made at the 
hidden harm debate about the potential for the 
Executive to consider mandatory allowances. 

I look at the subject from the children’s 
perspective. In our discussions with children and 
young people who are in kinship care situations, 
we learn that what they want is to remain there. 
For the kin who care for them, they want 
proportionate support that it is available when it is 
needed and which covers the need. That is not the 
situation at the moment. As far as I can discern—I 
may be wrong—there is no great desire on the 
part of kinship carers across Scotland to be foster 
carers and to look after other people’s children. 
Their desire emanates from a willingness to look 
after their kin or their friends’ children, and they 
want to do that for the rest of a child’s childhood. 
Our view is that those carers should be assessed 
and approved and should be subject to the same 
allowances or maintenance payments as are paid 
to foster carers; there should not be a huge 
disparity. 

Some local authorities are already at that point. 
They do not discriminate, if you like, between 
foster carers and kinship carers in respect of 
maintenance payments. I suspect that they take 
the view that the needs of a four-year-old are fairly 
standard whether the child happens to reside with 
foster carers or with kin. There are differences in 
respect of the Benefits Agency and the plethora of 
benefits of which kinship carers might avail 
themselves. Our view is that there should be 
standardisation across Scotland. We should 
embark upon a process of underpinning the 
kinship care system to a greater extent than we 
do.

Fiona Hyslop: Does that mean that the 
regulatory provision that you want for foster carers 
would also apply to kinship carers? 

Bryan Ritchie: In what respect, specifically, do 
you mean? 

Fiona Hyslop: I mean in respect of being 
regulated. 

Bryan Ritchie: I would not envisage kinship 
carers being registered with the Scottish Social 
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Services Council, because they are not embarking 
upon a care career such as Lynne Isaacs 
described. 

There was an interesting debate on the subject 
in Parliament about 18 months ago. I think it was 
Scott Barrie who made the point that we do not 
want to frighten off kinship carers by 
overregulating, overarticulating and being too risk 
averse. On the other hand, the Social Work 
Inspection Agency report on the Western Isles 
clearly indicated that family carers had not been 
sufficiently assessed and continued to abuse 
children. We need to come to a halfway house. It 
is an interesting situation to be in. 

I will give the committee some statistics. If we 
were in England, we would not be having this 
debate. A grandma or grandpa or whoever in 
England is assessed as, and treated as, a foster 
carer. Some kinship carers are now attracting fees 
in England, never mind maintenance. One of the 
issues for us was whether we wanted to go down 
that road. 

We examined the statistics. In England, kinship 
care accounts for 17 per cent of the children who 
are looked after and accommodated in a 
community setting rather than a residential setting. 
There are 1,600 such children in a community 
setting in Scotland and there are 3,600 in foster 
care, so about 45 per cent are cared for by kin. 
That benefits those children and is something that 
we should endorse and support. However, we 
have found when we talk to kinship carers that 
they want a system that supports them. The 
children also want a system that supports their 
carers. We need a more structured system—there 
are currently 32 different ways of dealing with 
kinship care. None of the approaches is 
particularly comprehensive and none is adequate. 
I welcome the Executive’s announcement. 

The Convener: Would Marie Hindmarsh like to 
comment? 

Marie Hindmarsh: This is not an area in which 
Foster Care Associates is involved. 

Fiona Hyslop: I will take up the point about the 
discrepancy between the 17 per cent figure in 
England and the 45 per cent figure in Scotland 
and I will play devil’s advocate. Given that England 
has more structured provision, does not that 
suggest that more structured provision might have 
an adverse effect on attracting people to kinship 
care in England? 

Bryan Ritchie: There needs to be a 
proportionate response. The English model might 
not be one that we would endorse. 

Most people assume that permanence orders 
will be for children who are in foster care. I argue 
that for kinship carers, as opposed to foster 

carers, a permanence order is probably the most 
attractive option. The attraction for kinship carers 
is that they will divest themselves of the annual 
brouhaha when parents turn up and demand all 
sorts of inappropriate supports and inappropriate 
access to their children. That is one of the most 
important issues for kinship carers. 

I often ask kinship carers to take on the care of 
children. One of the drivers of their not doing so is 
that they do not want the baggage that goes with 
caring: they do not want to have to deal with 
issues such as have related to their own children. 
In a sense, they have given up on their own 
children. If a social work department can act as an 
intermediary and if it can support carers, they will 
come on board and will look after their 
grandchildren, nieces or nephews. I do not think 
that we see ourselves going down the road of 
related carers, which is the approach that has 
been taken in England. 

12:00
We need some form of assessment, however. 

There were suggestions about that in “Adoption: 
Better Choices for our Children” that do not appear 
in the bill. We need to go down that road, rather 
than the one that has been gone down in England, 
where kinship carers are treated in the same way 
as foster carers. We need a more structured 
assessment process than exists at present and 
greater emphasis needs to be placed on 
supporting kinship carers. I hate to use this 
phrase, but there is a postcode lottery when it 
comes to the support that carers can get from 
social work departments. 

Anne Black: The Fostering Network, along with 
the Association of Directors of Social Work, set up 
a working party three years ago. We produced a 
report that we would be happy to make available 
to the committee. The ADSW and the Fostering 
Network were united in feeling that we need a 
better and more structured system. Social work 
departments are not happy that there is, in effect, 
a lottery for the support that kinship carers get. 

The message that came across to the working 
party was that kinship carers needed emotional, 
material and financial support to enable them to 
care better for children, without too many of the 
trappings that would destroy the family and friends 
element of the care, but with enough to ensure 
that, under assessment, they are able to do the 
job—that is what it is—that they have taken on. 
We made proposals on assessment. I would be 
happy to leave a copy of our report and its 
appendices with the clerk, if that would be helpful. 

Fiona Hyslop: Thank you. 

Mr McAveety: That brings us to the 
philosophical dilemma facing committee members. 

142

310



3311 24 MAY 2006 3312

There is a debate about what is local and what is 
national. The consistent evidence that we have 
received on these issues is that there is a 
postcode lottery: adoption services are patchy, 
although some local services have shown great 
initiative and innovation, which we want to 
welcome. However, it depends on where people 
are. The nature of a family can shift; depending on 
jobs or other circumstances, people might move 
from a very good support network to an absolutely 
inadequate, if not non-existent, one.  

Our problem as parliamentarians lies in the 
constant tension that comes from our local 
government colleagues saying—quite rightly—that 
they have autonomy in their democratically elected 
structures and that they would like some discretion 
in this area. I mostly agree with that, but I do not 
think that this area of service delivery should be 
left to local discretion alone. Many factors can be 
involved, such as access to culture and leisure 
services and to other support. We are dealing with 
a human need that must be met because of the 
circumstances involved. 

I come back to the area that Ken Macintosh 
asked about. If there is a partial, or evolving, 
national strategy, we could raise some of the 
issues to persuade the Executive to get resources 
in. That relates to our debate on the financial 
memorandum. I am not necessarily seeking an 
answer on this today, but it would be useful to 
hear from you about it. What amendments could 
move the debate on with ministers, make the bill 
better and get us through the porridge of 
information that we always get?  

It can be difficult to deal with such sensitive 
areas. Like Rosemary Byrne and others, I have 
dealt with kinship carers—those I met were from 
the east end of Glasgow. People face the trauma 
of taking emotional responsibility for children, but 
being embarrassed to ask about how to sort out 
the financial side. One reason why people 
sometimes cannot meet all the needs of their 
children or grandchildren is that they do not have 
any access to the necessary resources. They 
might feel morally compromised in the absence of 
a national structure that they can latch on to. It 
would be helpful to get your views on that.  

Under the heading of “Allowances”, the 
Fostering Network submission states: 

“8 out of 10 local authorities in Scotland are not … 
meeting our national minimum requirements by paying” 

amounts 
“that reflect the true cost of caring for the looked-after 
child.”

That is a chilling statistic, particularly when we 
compare the situation here with that in England, 
which seems to be twice as good, with 40 per cent 
of local authorities meeting the requirements. It 

would be helpful to get more of a sense of the 
situation. If it is not possible for the witnesses to 
articulate that in depth now, it would be useful to 
us if they were able to go through it later.  

I am sorry that I took so long to ask that 
question, but I think it raises an important issue. 

Bryan Ritchie: That is indeed a chilling statistic. 
The situation impinges on local authorities, and 
resources are scarce. If I may play devil’s 
advocate, I think that the Executive will say that 
the grant of £12 million, which was announced in 
2004, the first tranche of which is now out and the 
second tranche of which is about to be allocated, 
was for recruitment and retention. We have done 
some work on how the spend is going. At present, 
seven out of the 32 local authorities pay the 
fostering allowance at Fostering Network rates.  

Another interesting development is that although 
the Convention of Scottish Local Authorities 
historically issued a rate, which was about 60 per 
cent of our rate, and updated it according to the 
retail prices index every year, it refuses to do that 
now. COSLA feels that that approach is no longer 
particularly useful. 

With due deference to Marie Hindmarsh, the 
other change is the advent of independence 
among the voluntary organisations in Scotland—a 
relatively new phenomenon. In general, they pay 
at or above Fostering Network rates and offer 
training and psychological, psychiatric and 
educational support, as was mentioned. By and 
large, those organisations do not attract carers 
from the local authority sector; they attract people 
who would probably not have become foster 
carers previously. Part of the reason for that is the 
financial package. 

Ten years ago, employment in this country was 
not as full as it is now and the attraction of staying 
at home, fostering and receiving some money for 
it, albeit not a lot, was probably enough. That is no 
longer the case. Although we could argue the 
point, we now have relatively full employment in 
the service industries and, however we define it, 
the employment situation has changed. Fostering 
allowances are part of that picture.  

The bill suggests that the Government “may” 
recommend or establish a fostering allowance 
rate. If the Government is only to make a 
recommendation, it would be as well not bothering 
because nobody will pay a blind bit of attention to 
it. If it makes a recommendation, that would 
suggest to local authorities that they publish in a 
form yet to be determined why they have not met 
the recommended rates. If I were the chief 
executive of some local authority, my get-out 
would be to say that we had spent the money on 
something else equally necessary. Rates will be 
regarded as national minimums. They will form the 
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foundation of fostering allowances, but they will 
not encapsulate all allowances.  

We have argued consistently that children cost 
the same wherever you are in Scotland. There are 
always variations between the central belt and the 
Western Isles, where staples, such as petrol, are 
probably more expensive. However, by and large 
children cost much the same, and the full cost 
should be met.  

I point out that I am not here as some trade 
unionist acting on behalf of foster carers because I 
want them to be reimbursed. However, I return to 
my original premise: if we do not make fostering 
an attractive option, there will not be placements 
for post-adoption or permanence order children. 
We need to ensure a consistent supply of foster 
carers and we need to make fostering an attractive 
option for two or 20 years, once a month or on a 
permanent basis. We mentioned a number of 
issues in our submission, and allowances are one 
part of the jigsaw that I talked about earlier. 

Dr Murray: You spoke about permanence 
orders and some of your evidence, particularly on 
kinship care, has been very useful. You have 
given us a lot to reflect on. 

A number of the children who will be subject to 
permanence orders will probably have problems of 
the sort that will bring them into the children’s 
hearings system. What role do children’s hearings 
have after a permanence order is made? 

Marie Hindmarsh: We reflected on some of that 
in our original written submission to the review 
group. The continuing involvement of the 
children’s hearings system is a thorny issue about 
which strong views—for and against—have been 
expressed.  

On the one hand, there are concerns that some 
local authorities’ permanency planning has not 
been robust enough and that the role of children’s 
hearings needs to be strengthened. My 
experience is that very often, those in the 
children’s hearings system find it difficult to make 
permanency planning decisions. They might agree 
an adoption plan, but the level of contact is such 
that it is more to do with rehab rather than 
permanency planning. It is a huge issue. If a 
decision has been taken to continue to involve 
children’s hearings in permanency planning, the 
training and support have to be robust. 

We have debated permanence orders long and 
hard and our conclusion is that, once a 
permanence order is in place or is sought, any 
issues to do with the order or the children should 
be remitted back to court. Only if extra issues arise 
to do with the children’s hearings system should 
that system be involved again. For example, if a 
child on a permanence order committed an 
offence, it would be appropriate for that to go to a 

children’s hearing—but only because of the 
offence and not because of the substantive issues 
that had been covered in the permanence order. 

Anne Black: From the Fostering Network’s 
perspective, I would echo exactly what Marie 
Hindmarsh has said. The whole essence of 
permanence is about families being able to get on 
with looking after children without an annual 
review. However, like Marie, I would say that if the 
family broke down, if there were allegations of 
abuse, or if the child committed an offence, the 
children’s hearings system has a place, as it has 
for children who are brought up by their own 
parents. 

Mr Ingram: I thank the witnesses for the 
comprehensive and clear evidence that they have 
given us today. I would like to follow up one point 
that we heard earlier from Adoption UK. It 
concerned the need for a national centre—or, if 
you like, a centre of excellence—that would help 
to disseminate best practice in development and 
training. I notice in the submission from the 
Fostering Network that a key finding in “Caring for 
our Children” was the need to 
“Create a Centre of Excellence to spearhead the training 
for foster carers, specialist fostering workers, fostering 
managers and Children and Families teams.” 

Would you flesh that out a little for us? 

Bryan Ritchie: Several years ago, the chief 
inspector of social work asked a number of 
organisations to formulate a policy and a plan for a 
centre of excellence for foster care in Scotland. A 
number of universities and a number of child care 
organisations, including the Fostering Network and 
the BAAF, met over the course of a year and put 
forward a proposal for a centre of excellence for 
foster care. Many of the issues that we are talking 
about today would have been funnelled through 
such a centre of excellence—allowances, support, 
training and all the other issues could usefully 
have been worked on via a centre of excellence. 

A fascinating aspect of my job is dealing with 45-
odd agencies that do not learn from one another. It 
is a uniquely frustrating position to be in. Local 
authorities that are next door to one another do 
things in a completely different way, whether 
because of capacity, resources, demography or 
whim. This is a small country and we have the 
opportunity to share practice. 

I will give committee members an example that 
relates to the recent announcement of £12 million. 
That money has been allocated to local authorities 
across Scotland with the proviso that it is used to 
recruit and retain social workers. My worry, in 
talking to the Executive over the past two years, is 
that we were talking about a two-year spend and 
that two years is an awful short time. I could 
foresee authority A and authority B receiving their 
allocations and spending them in completely 
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different ways, with authority A being remarkably 
successful and authority B being remarkably 
unsuccessful, but with the two authorities never 
talking to each other. At the end of two years, we 
should have learned a valuable lesson. Within the 
first three months, there would be signs that 
authority A was succeeding and authority B was 
not, and I felt that there was surely a need for 
communication between the two authorities. That 
would have allowed the unsuccessful authority to 
change track and take on some of the ideas of the 
successful authority. 

12:15
Frank McAveety spoke about how everybody 

wants to do their own thing and retain their 
autonomy. However, there are remarkable 
differences. For example, in the past 18 months, 
Inverclyde has trebled its number of foster carers. 
No other authority in Scotland has done that, but 
the Scottish Executive seems to have no great 
desire to get Inverclyde to tell the other 31 
authorities, “This is how we did it, folks. Adapt our 
method to your own authority.” Although I am 
more than happy to be involved in such 
discussions, I think that a centre of excellence 
would be the best place for that sort of activity. 

We are dealing with 4,000 children, 4,500 foster 
carers and 200 or so family placement social 
workers who, at the moment, have 32 different 
ways of skinning this cat. The average vacancy 
rate in fostering teams is way ahead of the rate in 
child care teams, and family placement social 
workers have no training regimes, no career 
prospects and nowhere to go. However, we can 
do a lot at little cost; we simply have to get local 
authorities to talk to one another. Although that 
sounds easy to do, it might prove not to be. 

In answer to your question, I honestly believe 
that a centre of excellence for foster care in 
Scotland would be of enormous benefit to the 
4,000 children we are talking about. 

Marie Hindmarsh: And it would give us a foot 
up.

Bryan Ritchie: Indeed. Why not join it? 
We could also follow Northern Ireland’s example 

and send everyone a letter, asking them whether 
they have ever thought of being a foster carer. 

The Convener: I have to say that it is hard 
enough to get people in authorities to talk to one 
another, never mind talk to anyone else. 

Mr McAveety: I have put this question to the 
other panels. Do you think that adoptions by 
same-sex couples compromise the quality of care 
for children? 

Bryan Ritchie: No. In fact, the review group 
asked the University of Newcastle to examine that 
matter. In the section on the international 

perspective of adoption and fostering by same-sex 
couples, “Adoption: Better Choices for our 
Children” concludes that there is no evidence from 
across the world that same-sex parenting harms 
children in any way, shape or form. However, a 
number of research reports, which appear to be 
faith based, have vociferously opposed such a 
move.

I do not think that repealing regulation 12(4) of 
the Fostering of Children (Scotland) Regulations 
1996, which prohibits same-sex fostering in 
Scotland, will lead to a queue of gay or lesbian 
foster carers—although I truly wish that that would 
happen. However, under the terms of that 
regulation, if a female child who reaches 
adulthood stays in her placement with a single 
female carer, the household is illegal because it 
contains two adults of the same sex. Although the 
regulation was never designed to preclude such 
instances, that is what has happened. 

Anne Black: We should also remember that any 
heterosexual or same-sex family that came 
forward would be thoroughly assessed under 
certain criteria to find out whether they were 
suitable; whether their hearts were in it; and 
whether they appreciated the stresses, strains and 
rewards of fostering. 

Marie Hindmarsh: Indeed, for a number of 
years, we have been assessing and placing 
children with unmarried couples—although, in 
such cases, only one partner can be designated 
the legal parent—and, if a child has been freed for 
adoption and the parent was willing to give 
consent, with same-sex couples. Again, in those 
cases, only one partner can adopt the child; to 
secure parental responsibilities over the child, the 
other partner has to apply for an order under 
section 11 of the Children (Scotland) Act 1995. As 
Anne Black said, the assessment and preparation 
process for those couples was as thorough as that 
for other couples. 

The Convener: That concludes our questions. I 
thank both organisations for their informative 
evidence. Some points that have been raised are 
probably beyond the scope of the bill; however, it 
has been useful to hear them and we will certainly 
take them up with the minister in due course. 

Next week, we will continue our oral evidence 
taking on the bill. However, I should point out that, 
because staff are on holiday this weekend—I hope 
that they enjoy it; members are probably not 
aware that there is a holiday this weekend—the 
Official Report of this meeting will not be published 
in time for next week’s meeting. In any case, I am 
sure that we have plenty of other written evidence 
to read. 

12:20
Meeting continued in private until 13:21. 
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Adoption and Children (Scotland) 
Bill: Stage 1 

10:08
The Convener: We will move on to agenda item 

1, which is our fourth day of oral evidence on the 
general principles of the Adoption and Children 
(Scotland) Bill. Unfortunately, Cathy Dewar from 
the Scottish Adoption Association, who was to be 
a member of the first panel, is unable to be with us 
due to illness. However, Stephen Small from the 
St Andrew’s Children’s Society is here, and we 
also expect Michael Mesarowicz from the St 
Margaret’s Children and Family Care Society to 
join us. He is not here yet, but when he turns up 
he can join the panel. 

I invite Stephen Small to make a brief opening 
statement before members ask questions.  

Stephen Small (St Andrew’s Children’s 
Society): We value this opportunity to give our 
viewpoint on the change in legislation—I think that 
I can speak for my colleagues who are not here 
when I say that—because between us we have 
more than 200 years of experience in adoption 
and provision in Scotland, so we feel that we have 
a place in the adoption world in Scotland. 

There are only three placing voluntary adoption 
agencies in Scotland, but last year between us we 
placed between 70 and 80 children, out of a total 
of 200 children placed from the care system. We 
believe that we have a significant role to play in 
the placing of children for adoption in Scotland. 
We welcome the bill as it stands and the 
opportunity that it gives to children in Scotland to 
live in caring families. 

The Convener: I am pleased to say that 
Michael Mesarowicz has made it. I am sure that 
he had the usual transport difficulties in getting 
here, from which we all suffer at times. Welcome 
to the meeting, which has just started. After you 
have made some brief opening remarks, we will 
move to questions from members. 

Michael Mesarowicz (St Margaret’s Children 
and Family Care Society): Like Stephen Small, 
St Margaret’s Children and Family Care Society 
generally welcomes the bill, which we think will be 
a good contribution to adoption legislation for the 
country. 

Lord James Douglas-Hamilton (Lothians) 
(Con): Can Michael Mesarowicz expand on the 
comments in the St Margaret’s Children and 
Family Care Society submission on the financial 
arrangements for post-adoption support when a 
voluntary organisation makes a placement on 
behalf of a local authority? 
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Michael Mesarowicz: Generally, the 
arrangement is that when St Margaret’s Children 
and Family Care Society or any voluntary 
organisation makes a placement, it relies on a 
placement fee from the local authority. The fee 
should not be a barrier to any placement. We 
believe that local authorities should make 
placements based on children’s needs, rather than 
on placement fees. The post-adoption element of 
the fee can continue until the individual reaches 
adulthood. A large number of people come back to 
us in an attempt to trace their origins. At the 
moment, we regard that service as part of our 
charitable work and do not receive a fee for it. It 
can be a considerable service and we anticipate 
that it is likely to be an on-going piece of work for 
us.

Lord James Douglas-Hamilton: I have a 
question for St Andrew’s Children’s Society. Can 
you clarify exactly what you mean when you say: 

“We would welcome a national scheme for the payment 
of adoption allowances”? 

Do you mean that, as the Scottish Adoption 
Association suggests, there should be national 
criteria for eligibility and a national minimum level 
of allowance, with local discretion as to the sums 
paid?

Stephen Small: At present, the system is quite 
inequitable, as it depends on how generous each 
local authority’s adoption allowance scheme is. I 
will provide a quick example. We were about to 
place a sibling group of four children who were 
referred to us. You can imagine the huge impact 
that taking on four children, the oldest of whom 
was nine and the youngest of whom was four, 
would have on a couple’s financial circumstances. 
The local authority means-tested the adoption 
allowance and offered the couple less than £100 a 
week, which totalled less than £5,000 a year. The 
allowance was supposed to compensate the 
female member of the couple for giving up her 
work and to pay for an extension to the couple’s 
house. In the end, the couple had to pull out of the 
match, because they could not afford it. Despite 
our pleas to the local authority, it was very rigid 
about the fact that the couple did not meet the 
criteria. There is an issue of fairness around 
adoption allowances. 

You asked St Margaret’s Children and Family 
Care Society about adoption fees. One problem in 
Scotland is that local authorities generally do not 
like to pay placement fees for adoption. They will 
do so only as a last resort, which is fine, because 
they need to consider the public purse. However, 
because English local authorities are much more 
prepared to pay placement fees, last year 60 per 
cent of the children we placed with families were 
from England. Although some Scottish local 
authorities pay placement fees, most baulk at the 

idea. We are keen that local authorities should 
have a much better sense of the real costs of 
adoption and of what it means for children. Paying 
less than £20,000 per child now, compared with 
potentially £30,000 or £40,000 a year for foster 
care, is a good financial saving. 

10:15
Lord James Douglas-Hamilton: I have a final 

question. Do you find that there is some discontent 
among elderly couples who believe that it is harder 
for them than for younger people to adopt? Is that 
an issue? 

Michael Mesarowicz: It can be. We do not get 
many applicants over the age of 40, and they tend 
to want older rather than younger children, which 
is appropriate. Sometimes, age can be an issue 
when couples are competing against other 
couples for children. 

Stephen Small: The law does not allow 
agencies to discriminate against people because 
of their age; however, when we are considering 
what is best for children, people need to prove to 
us that they have the energy, stamina and ability 
to care for children in the longer term. Most 
couples who come to us or to St Margaret’s 
Children and Family Care Society are assessed 
on that basis, not on what age they are. That is a 
false way of looking at it. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): The view has been expressed that contact 
with birth families should be supported and 
monitored, but that there should be a means of 
terminating that contact, if necessary. What 
involvement would you like to have in drafting the 
guidance for that? Why is that so important and 
what sort of guidance would you like there to be? I 
realise that that is a big question; we may ask you 
to give us something in writing on that later. 

Stephen Small: Contact in adoption has grown 
over the past 10 years. For most children in 
adoption, it is probably normal that there will be 
some degree of contact. The vast majority of that 
contact will be information exchange through a 
third party; it is not about birth families having 
direct contact with their children. There are a 
growing number of those arrangements, and the 
vast majority of them are right and proper for the 
child. The issue is whether a child needs that kind 
of contact to maintain a good sense of their 
identity as they grow up. 

For children who need that, that is fine; however, 
we feel that the practice has run away ahead of 
people’s understanding of some of the effects of 
contact on children. At the moment, there is no 
system for reviewing contact arrangements. Often, 
a child is placed who is to have twice-yearly face-
to-face contact with their birth mother or birth 
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grandmother; however, no one is given the role of 
organising that contact, monitoring it and 
reviewing it to see whether it is still meeting the 
child’s needs. Often, it is left to the adoptive 
parents to say that they do not want their child to 
experience that any more because they think that 
it is detrimental. 

We do not think that it is fair or right that 
adoptive parents should be the ones having to 
make those decisions. That can lead to 
resentment in the future if the child blames the 
adoptive parents for stopping them seeing their 
birth parents. Therefore, in some of the 
arrangements with which we are involved, we set 
up a system and say that, prior to a meeting, the 
child, the adoptive parents and the birth family will 
meet someone who will ask them what they are 
hoping to get from the contact. Afterwards, they 
will meet that person again, who will ask them 
whether the contact achieved what they had 
hoped that it would achieve and, if not, what 
happened. Specifically, the person will ask them 
how the child has been affected by the contact 
and whether the contact should continue. I could 
give you more detail on those arrangements in 
writing.

Ms Byrne: Thank you. That would be helpful. 

Michael Mesarowicz: At the beginning of a 
placement, contact can be a hurdle for prospective 
adoptive parents. There may be the expectation of 
contact or some established contact, and the 
thought of that contact continuing indefinitely 
throughout the child’s life could be an obstacle to 
some adoptive parents until they start to tease that 
out. As Stephen Small says, the responsibility for 
contact is often left with adoptive parents, who 
perhaps have to make such decisions without the 
support and guidance of other people. 

Ms Byrne: So, support and guidance are the 
key. Obviously, the child’s needs will be at the top 
of the agenda. Do you envisage that when a child 
reaches an age at which they can ask for more or 
for less contact, that would be listened to as part 
of providing the guidance that we are talking 
about?

Stephen Small: That would be best practice. It 
is easy to say that as a professional who works in 
adoption, but that might be more of a challenge for 
an adoptive parent, because that could happen at 
the point in a child’s life when things were 
becoming more difficult. In adolescence, a child 
might start to use that as a way of getting back at 
their adoptive parents. However, that is a reality 
and would happen anyway, so it is better to 
manage it. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): You have both given the committee 
extensive submissions on improving and 

increasing the pool of potential adopters, but your 
submissions have caveats about the range of 
adopters. Will you expand on why you arrived at 
your views and on how credible they are in relation 
to the evidence that the committee has received? 

Stephen Small: We are in a kind of difficult 
situation, as we need to take into account the 
interests of a variety of stakeholders. The practice 
of my agency and of Michael Mesarowicz’s 
agency has developed differently. There are 
probably some inconsistencies in us as an agency 
approving unmarried heterosexual couples and 
not same-sex couples. We really want to keep 
children’s interests central to the debate. We feel 
that society has changed a lot since the existing 
adoption legislation was introduced and that we 
have tried to move with changes and trends. We 
have approved unmarried heterosexual couples, 
because to be brought up by such couples is more 
and more the norm for many children in our 
communities and reflects where they are coming 
from.

We still have an issue with the effects on 
children—especially those from the looked-after 
system, who have probably experienced major 
disadvantage and discrimination—of being placed 
in what we regard as an untested family situation. 
We would like more evidence about children’s 
experiences of being brought up in same-sex 
adoption situations before we involve ourselves in 
that. Adoption is about children, not adults. We 
want to hold to that. 

Michael Mesarowicz: I echo some of what 
Stephen Small said. Our view is not a reflection on 
individuals or homosexuality per se. We recognise 
that society has changed and is changing. Our aim 
is to place children who have had to be removed 
from their family of origin, and who may well have 
been disadvantaged, in the best option for them. 
My submission says that placing children with a 
same-sex couple is likely to present additional 
dilemmas for them that they are probably not best 
placed to deal with at the point of placement. 
Children have a vested interest in securing a 
placement and might not be as mature as they will 
be in years to come, so we must make decisions 
for them. Placing a child with a same-sex couple 
presents additional dilemmas that do not arise with 
a heterosexual couple. Our view is simply that the 
best placement is with a heterosexual couple 
rather than a same-sex couple. 

Mr McAveety: Of the couples who have sought 
to adopt with your agencies, what percentage are 
unmarried heterosexual couples and what 
percentage same-sex couples? 

Michael Mesarowicz: I am not aware that many 
unmarried couples apply to St Margaret’s. We 
have some single applicants, who we assess. I am 
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not aware that any same-sex couples have 
applied to us. 

Stephen Small: A tiny minority of our applicants 
are heterosexual unmarried couples. In the past 
four years, we have approved about 80 families, of 
which perhaps two involved unmarried 
heterosexual couples. 

In my time with the agency, which is more than 
10 years, we have had about three inquiries from 
same-sex couples. We tell them that the current 
legislation does not allow us to approve them for 
adoption as a couple and we refer them to 
agencies that are in a better position to meet their 
needs. Recently, I had conversations over a 
period of about three weeks with a same-sex 
couple about the difficulties that they were having, 
ironically, with a local authority approving them for 
adoption. The authority was not facing up to the 
issues, so the couple felt that they were being 
delayed and that their application was not 
progressing. If an agency takes on an application, 
it must be taken seriously and progressed. I tried 
to give the couple assistance and advice about 
who they might contact to try to move on their 
application. 

The issue is difficult, because we are talking 
about children’s needs. We do not know how 
children will feel growing up in what is still 
regarded as an unconventional family situation. 

Fiona Hyslop (Lothians) (SNP): The committee 
has heard from looked-after children about the 
stigma that they feel as a result of being looked 
after. We know about the life chances that they do 
not have because of poor educational attainment, 
homelessness and other problems. Do you 
suggest that a child is better off in institutional care 
than they would be in a stable same-sex family, 
provided that the couple had gone through a 
rigorous assessment process? If we do not accept 
that we should open up opportunities for looked-
after children, we will condemn many of them to 
stay in what is an intolerable situation. 

Stephen Small: That is the crux of the matter. 
Clearly, the best chance for every child comes 
from being in a home in which they are loved and 
cared for by adults. If that cannot be with their birth 
family, it should be with a substitute family that can 
provide that. A person’s gender or sexuality does 
not determine how loving they will be to a child. I 
accept that that is an issue. However, we have an 
opportunity to learn from the experience in other 
countries, such as our neighbours south of the 
border. In a short period, we could readily get a 
sense of how the measures are panning out and 
get feedback from children. At that point, we might 
be able to make a better decision for children. 

Michael Mesarowicz: That is the crux of the 
issue. We do not want children to underachieve. 

An issue arises about whether someone’s 
sexuality diminishes their parenting skills. I do not 
think that that is the case, but we are considering 
the best option for children at present. 

Fiona Hyslop: I detect that you do not want us 
to make a decision and that you would much 
rather that the research was done elsewhere and 
that we waited to see what followed. How on earth 
will we get an evidence base to provide proof if we 
do not provide an opportunity to have that 
evidence? Should we wash our hands in Scotland 
and say that we will leave it to England? Should 
we not take responsibility for our children in 
Scotland? 

Stephen Small: That is an argument. As far as I 
am aware, three countries in the European Union 
have approved same-sex couples to adopt, so we 
would not be waiting to see what happened just in 
England. I accept your point that we can never get 
evidence that something is good for children until 
we try it. However, in some respects, that is risky 
for the children who have to be at the forefront. 

Mr McAveety: Even if overwhelmingly positive 
evidence existed, your organisations probably 
have philosophical and theological views on the 
proposal that would make it difficult for you to 
agree to it. I acknowledge your caveat about the 
evidence to which the adoption policy review 
group referred. The body of evidence is not heavy, 
but most of the evidence that we have been given 
in informal groups and formal meetings has been 
strongly that, on balance, allowing same-sex 
couples to adopt is the right decision. Your 
submission is not necessarily consistent with 
those views. Is that a philosophical view that you 
will hold, even if the evidence suggests otherwise? 

10:30
Stephen Small: One of the problems we have 

that other agencies do not is that we have a wider 
stakeholder group whose needs we must meet. 
One of the stakeholders is the Catholic church, 
which has been vocal about what it believes is the 
right and proper family unit that children should be 
brought up in.  

The consultation has at least backed up the fact 
that, for most children, the best place to be 
brought up is within a loving and caring married 
family situation. That is still regarded as the most 
solid base for families in our society. It has been 
quite hard to have an open debate about this issue 
as there are strong feelings about it. However, 
unless you can air your views, how can you arrive 
at the right decision? Agencies that wanted to 
debate the right solution from the children’s point 
of view have found that a bit difficult to do. About 
87 per cent of people who responded to the 
consultation had a problem with same-sex couples 
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adopting. There is an issue about public 
perception that needs to be taken into account.  

The Catholic church is very much part of our 
identity, as our organisation was started by the 
Catholic church. However, the cardinal, who is still 
our president, has never interfered with what we 
thought of as the best social work adoption 
practices for children and we would not expect him 
to. We will live within what the law tells us that we 
need to do. However, I would point out that the 
English Catholic adoption agencies and other 
faith-based adoption agencies, such as Jewish 
adoption agencies, have been given a faith opt-
out.

Michael Mesarowicz: My organisation’s 
background is similar to that of the St Andrew’s 
Children’s Society. We were founded by the 
Catholic church, which means that, in effect, it is 
our stakeholder. Like the St Andrew’s Children’s 
Society, we are a professional social work agency 
and operate according to the legislation. This is 
our chance to express a view about the sort of 
placements that we are discussing. As Stephen 
Small said in relation to his organisation, our 
organisation is bound by the legislation and will 
continue to be so. That will be an issue for us to 
live with.

Mr McAveety: If the bill is passed, will its 
provisions cause you any practical difficulties? 

Michael Mesarowicz: We would have to go 
back to our board of managers and look at how we 
operate. Obviously, however, if the legislation told 
us not to discriminate, we would not do so. 

Stephen Small: Many of the faith-based 
agencies in England would have closed if they had 
been forced to place children with same-sex 
couples because the church would have said that 
that was not acceptable. I do not know whether we 
are in that position. Time will tell. We will deal with 
that when we come to it.  

It would be a pity if Scotland lost some of its 
variety of placements. The options that the 
voluntary sector offers with regard to adoption are 
quite important. Generally, we have more 
experienced adoption staff and a good level of 
staff retention. It would be a shame to lose that. 

Dr Elaine Murray (Dumfries) (Lab): On the 
issue of faith-based organisations being allowed to 
opt out, what exactly is in the English legislation 
that is not in the bill that we are discussing? In 
which section is that provision located? 

Stephen Small: I understand that the opt-out 
that allows agencies of a faith-based nature to opt 
out of the requirement to provide adoption 
services for same-sex couples is in the regulations 
rather than in the primary legislation. Most of the 
English agencies that are trying to operate in that 

system are examining their procedures and trying 
to decide how they will respond to inquiries from 
same-sex couples. There are about three lines in 
the regulations that state that agencies with a 
faith-based background that gives them difficulty 
with placing children with same-sex couples can 
opt out. 

Dr Murray: So the provision is not in primary 
legislation and it would not be impossible for 
ministers to do the same thing here if they were so 
minded. There is nothing in the bill that would 
force you to place children with same-sex couples, 
is there? 

Stephen Small: If we did not do that, we would 
be accused of discriminating—probably rightly so, 
because the law says that we should have an 
open-to-everyone policy. 

Dr Murray: But that is not about the bill, is it? 
The Equality Act 2006 is the problem, as far as the 
issue of faith-based organisations is concerned. 

Stephen Small: Well, yes, that is on the go; I 
think that the submissions for that are just 
finishing. We made a submission to that, as well. 
Anecdotally, people are positive that the opt-out in 
the adoption legislation in England will be 
replicated in Scotland, but who knows? 

Dr Murray: So that is something to press 
ministers on. 

Stephen Small: Yes. 

Dr Murray: Finally, do you agree that children 
should be placed where it is in the best interests of 
the child rather than the best interests of adoptive 
or prospective adoptive parents, and therefore that 
no adoption agency should place a child with any 
couple—same-sex, unmarried or married—unless 
it is in the best interests of the child to do so? 

Stephen Small: Of course. Yes. 

The Convener: Elaine Murray asked about the 
practical operation of the legislation. The present 
legislation permits adoption by a homosexual 
person—male or female—but not by a couple. 
What is the practical difference between permitting 
a same-sex couple to adopt and permitting a 
single homosexual person to adopt? 

Stephen Small: In the end, it is about 
recognition of the partnership. That is the 
difference. From our point of view, the Catholic 
church views such a relationship in a significantly 
different way from how it views a single person. As 
you probably know, the church has lines on 
homosexuality. For me, that is the difference. That 
is the pressure on us, I suppose. 

Michael Mesarowicz: In essence, we are 
assessing two different kinds of placements. We 
are not assessing the person’s sexuality. We are 
assessing the suitability of the couple or the 
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individual person. We would be looking at a 
placement with a same-sex couple and, as we 
said in our submission, we do not regard that as 
part of the mainstream of society at large at the 
moment.

Mr Adam Ingram (South of Scotland) (SNP): 
Elaine Murray referred to the best interests of the 
child. Adoption UK told the committee that, for 
some children, placement with same-sex couples 
is more appropriate because the child has suffered 
abuse from an adult of a particular sex. Will you 
comment on that reflection from Adoption UK? 

Stephen Small: Every child’s situation is 
different, but I do not necessarily subscribe to the 
view that, if a child has been abused by a male, 
they should therefore not be helped to repair the 
damage by recreating a relationship with another 
male. For some children, that might be the case, 
but how will a child ever come to terms with what 
happened to them, understand that and move on if 
we cannot repair the damage to their trust in male 
or female persons? 

The other thing is that single parents, who may 
adopt under the current legislation, generally wait 
much longer for placements. That is not about the 
legislation. It is about what practice is still saying 
most children need. The national adoption register 
in England and Wales has published its statistics, 
which reveal that single parents wait much longer 
for adoption placements. Rightly or wrongly, the 
perception still exists that single parents are less 
suitable to be adoptive parents. We cannot 
address that through legislation; we need to 
change people’s views of single parents and to 
argue that, for some children, adoption by a single 
parent will be the right thing. 

Michael Mesarowicz: I appreciate that some 
people may well have such a view about how 
individual children can be helped to come to terms 
with the sexual abuse that they have suffered, but 
adoption is not necessarily the main vehicle for 
repairing that damage. Other therapeutic 
interventions may be available to help such 
children to come to terms with the abuse that they 
have suffered. 

Mr Ingram: We have been told many times that 
there is a shortage of therapeutic services. 

Dr Murray: You have a problem with 
recognising gay couples’ suitability to adopt, but if 
you received an application from a single person 
who turned out to be in a gay relationship, would 
you turn down that person as an adoptive parent? 

Stephen Small: I suppose that it would depend 
on the stage at which the information became 
known. If someone deliberately concealed the fact 
that they were in a gay relationship to get through 
the process, that would be an issue for us, 
because honesty and openness are important. 

Dr Murray: Under the current legislation, if a 
single person who wanted to adopt was honest 
about the fact that they lived with a same-sex 
partner, would that count against them? Would 
you be unable to place a child with that person? 

Stephen Small: We would probably suggest 
that they go to another agency that could deal with 
their application more sympathetically. 

Ms Byrne: Do you believe that the bill’s 
proposals on permanence orders will achieve the 
desired policy aim of providing increased stability 
for children? 

Stephen Small: For an important group of 
children in the looked-after system, they will. 
Usually, the children who are harder to place are 
those who are a bit older—children from the age of 
six or seven upwards—and who have had 
significant experience of abuse and neglect. 
Because it is hard to predict that adoption will be 
successful for those children, it is difficult to obtain 
a resource for them, although in some cases we 
do.

As an agency, about five years ago we started a 
fostering service that aimed to provide long-term, 
permanent fostering for children who needed it. At 
the moment, the problem is that children in such a 
position, who for whatever reason cannot be 
adopted, end up in an invidious legal situation in 
which social workers visit them every six months 
to conduct statutory reviews. The parents who 
provide their care have to check whether they can 
get certain medical procedures done and whether 
they can take them on holiday, for example. I think 
that permanence orders will make a big difference 
for that small but significant number of children 
who have specific needs, because the orders will 
vest in their foster carers much more control over 
their lives and will remove the state as much as is 
right. For me, that is the key thing about 
permanence orders. 

In addition, the preparation of children for 
adoption orders will be much more manageable 
than it is in the current system. 

Ms Byrne: You made a point about that in your 
submission. In what way do you think that 
permanence orders will help? You seem to be 
saying that children remain in the system for far 
too long and do not have stability. How will 
permanence orders improve the preparation of 
children for adoption? 

Stephen Small: From the planning point of 
view, permanence orders will create a different 
standard of proof that children need to not be with 
their families. At the moment, people are clear that 
the use of the legal tool of freeing orders is like 
using a heavy mallet to crack a nut. Permanence 
orders will make it possible to have a much more 
open dialogue with the birth parents about what 
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their child needs and the law will reflect such 
debate more effectively. Permanence orders will 
allow preparation for adoption to be much better 
managed. 

10:45
Ms Byrne: I presume that that would include 

any other services and support that the child 
required for a smoother transition. 

Stephen Small: Yes. 

Ms Byrne: Would Michael Mesarowicz like to 
comment? 

Michael Mesarowicz: As Stephen Small said, 
for us it is about the preparation of children so that 
they are in a position to move forward easily. We 
assess couples in preparation for placement. 
There are fewer obstacles when children are 
ready and prepared for placement. The couples 
are legally in a much better position to pursue 
adoption. 

The Convener: You might not have the answers 
to my questions at your fingertips, in which case 
you can give us the information in writing. 

What percentage of those who come to you to 
apply to become adopters do you reject? 
Secondly, what percentage of the adoption 
placements that you make break down? 

Stephen Small: The breakdown rate is 
significantly lower in the voluntary sector 
throughout the UK. Our disruption rate as an 
agency last year was 3.4 per cent, compared with 
a national rate of almost 20 per cent. When the 
work is done by small agencies that only do family 
placement, that makes a difference because it 
means that all the staff are focused on the 
placements. Local authorities have many other 
balls to keep in the air and adoption does not 
always get priority, because for local authorities 
the pressure is in relation to children coming in the 
front door of the care system. As we do not have 
that pressure, we can concentrate our resources 
on the needs of adopted children. 

Despite what members might think in the light of 
today’s discussion, we have a very open policy. 
Most of the people who come to us have probably 
gone somewhere else first. Usually they have 
been to local authorities, which might have told 
them that they would have to wait 18 months 
before anyone could visit them or that they might 
get on a preparation group but they cannot tell 
them when. 

When I first started with the agency, we had to 
work much harder to get prospective adopters. We 
had to be out there advertising much more than 
we do now and we had to find a place in the 
market around adoption. Many people did not 

know about the voluntary agencies. That has 
probably changed to some extent in the past 10 
years, but it meant that we had to be more open in 
our response to people. We have timescales for 
when we will visit people. We visit people in their 
homes rather than invite them to big meetings in 
the office. Once we have conducted an initial 
assessment of what they have to offer, we tell 
them when they could be on preparation groups 
and when they would expect their home study, 
and we give them all the other information that 
people need. Couples go down a long road to get 
to the point at which they consider adoption, so 
what they do not need is for the road to be 
extended unnecessarily once they have decided 
that that is what they want to do. 

Your first question was about how many of the 
people who come to us we knock back. We have 
decided not to proceed with three couples in the 
past six months. In those cases, the decision has 
been made because of a medical condition—
having sought medical views on the condition, we 
decided that it was not compatible with adoption—
and as a result of criminal record checks that have 
come up with stuff that we regard as not 
compatible with adoption. Other than those 
concerns, we do not have any line on turning 
people down. 

The Convener: I did not intend to suggest 
anything accusatory. I just wanted information for 
the committee on the percentage of successful 
applications. 

Stephen Small: I suppose I am trying to say 
that we are not picky about it. The issue is what 
people can offer. We do not know what people can 
offer until we work with them and engage in a 
process with them. The problem for many 
prospective adopters is that they never get to the 
point of being engaged with. We think that that is 
wrong. 

Michael Mesarowicz: I echo Stephen Small’s 
comments. A number of applicants who come to 
us may well have been with the local authority but 
have become frustrated at the length of time that 
the process is taking. We have an inquiry at the 
moment from someone who has gone through the 
process, but who is finding that there is a long wait 
for placement and believes that they may have a 
better chance of success with St Margaret’s 
because we will extend the areas for which they 
can be considered. 

The disruption rate is pretty low. I do not have a 
percentage figure for you, but it is low. In the past 
year, I think that there have been one or two 
disruptions. Similarly to St Andrew’s, we have a 
pool of staff whose main focus is on adoption and 
who are not pulled out of position to deal with 
other issues. As an agency, we do not get pulled 
into other areas, which aids our success. 
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Stephen Small: The advantage that we have 
over local authorities is that our primary concern is 
not the needs of children in one geographical 
area. Local authorities have to recognise the 
needs of the people who live within their 
boundaries. 

For example, we approved a single woman who 
was black and lived in a rural area. She was 
slightly out of our catchment area, but she had 
gone to her local authority, which had told her that 
it did not have any black children and therefore 
would not assess her. Anyone who knows 
anything about adoption knows that black children 
throughout the UK are hugely disadvantaged 
when it comes to finding adoptive placements. If 
that local authority had been a bit more open 
minded, not only would it have found a place for a 
child who needed one, but it would have been able 
to charge a fee and generate some income for the 
council. Rather than being a loss maker, the case 
could have made that local authority some money. 

The Convener: I am interested in the huge 
disparity between the breakdown rates for your 
societies and the national average. Is that to do 
with the fact that the voluntary sector has a better 
post-adoption service? If that is the case, do we 
need to strengthen the bill’s provisions on post-
adoption services? 

Stephen Small: Yes—but I would say that. As I 
said, we have had many years of placing for 
adoption children who are not straightforward, 
young-baby adoption placements. We have been 
placing older children from the care system since 
the late 1970s, so we have built up expertise and 
have a better sense of what we think works in 
supporting families. 

For local authorities, the issue is not a lack of 
skill or a lack of will to ensure that adoptions work, 
but the other pressures that local authority social 
work departments face. Adoption is a tiny part of 
their overall children’s services and they would 
struggle to allocate what we would consider to be 
appropriate funding to adoption support, whereas 
that is all we do. We concentrate on adoption and 
fostering, but mostly adoption. 

Fiona Hyslop: Where do your funding streams 
come from and what is the make-up of your 
funding? What proportions are from local 
authorities, generated income and charitable 
donations? 

Michael Mesarowicz: St Margaret’s receives a 
small amount of core funding from the Catholic 
church. We serve the four dioceses of Glasgow, 
Paisley, Motherwell and Galloway and get a small 
amount of core funding from them. However, the 
main part of our funding comes from placement 
fees. We get some charitable donations, but they 
are pretty small. 

Fiona Hyslop: Is that similar for St Andrew’s? 

Stephen Small: We are slightly different in that 
we have no funding from the Catholic church. We 
have significant links with the church, but they do 
not result in any cash. Our income comes through 
placement fees, but we also have service-level 
agreements with three local authorities in 
Scotland; they come to us because we provide the 
service for a cheaper fee than the interagency 
adoption fee and because we have built up a good 
working relationship with them. I chair an adoption 
panel for a local authority, which has someone on 
our panel. For us, the relationship with the local 
authorities is positive. The agreement means that 
slightly less money comes out of their coffers for 
adoption, but it also means that we have a 
guarantee that they will come to us first. Before, 
money would have stopped them doing that. 

The Convener: There are no further questions, 
so I thank Michael Mesarowicz and Stephen Small 
for coming along and for their useful evidence. I 
am sure that it has given the committee food for 
thought.

We will take a short pause while we change the 
panel of witnesses. 

10:55
Meeting suspended. 

10:58
On resuming— 

The Convener: We shall now hear from our 
second panel. Representing the Equality Network 
we have Fergus McMillan and Nico Juetten from 
LGBT Youth Scotland; Ewan Jeffrey from Gay 
Dads Scotland; Sue Robertson from Lesbian 
Mothers Scotland; and Rebekah Pratt from 
Rainbow Families, who will make the opening 
statement.

Rebekah Pratt (Rainbow Families): We are 
pleased to be here today to offer our collective 
experience to the committee. As you have heard, 
we speak on behalf of a variety of organisations 
representing the interests of lesbian, gay, bisexual 
and transgender parents, as well as a range of 
youth and children-centred organisations. 
Between us we offer a range of personal 
experiences around parenting, and collectively we 
speak on behalf of the thousands of lesbian, gay, 
bisexual and transgender families who will be 
affected by the changes proposed in the bill.

We would like to say, on behalf of all our groups, 
that we welcome the proposed changes to 
adoption in Scotland. We represent a diverse 
range of families, including same-sex couples who 
are seeking to adopt with equal legal protection for 
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adoptive children, families that have evolved over 
time through new step-parent relationships and 
same-sex couples who have children by assisted 
conception. Regardless of how our families have 
come to be, we are united in our commitment to 
do what is in the best interests of our children, and 
we strongly believe that being able to provide legal 
protection through adoption is in their best 
interests. 

11:00
Different parts of society have supported our 

wish to offer our children full legal protection. 
Those allies have included representatives from 
different professional bodies, religious 
organisations and adoption groups, in Scotland 
and beyond. For example, in 2002, the American 
Academy of Pediatrics stated: 

“Children deserve to know that their relationships with 
both of their parents are stable and legally recognized. This 
applies to all children, whether their parents are of the 
same or opposite sex. The American Academy of 
Pediatrics recognizes that a considerable body of 
professional literature provides evidence that children with 
parents who are homosexual can have the same … 
development as can children whose parents are 
heterosexual. When 2 adults participate in parenting a 
child, they and the child deserve the serenity that comes 
with legal recognition.” 

We have long been encouraged by national and 
international recognition from such bodies—
supported by more than 20 years of research—
that LGBT parents provide tried and tested, loving, 
secure and nurturing homes that meet the needs 
of our children. However, we are much more 
delighted by the prospect of our need to offer our 
children the best legal protection being realised in 
Scotland. We will be happy to answer any 
questions based on our individual experience or 
collectively on behalf of the members whom we 
represent.  

Mr McAveety: Moving on from the questions 
that were asked of the other witnesses, I would 
like to hear your views on increasing the pool of 
adopters. When people with strong convictions 
feel troubled by that, how do you respond to try to 
reassure them and to answer their concerns about 
the reality of the relationships that could be formed 
either with unmarried couples or with same-sex 
couples? 

Rebekah Pratt: When the first panel of 
witnesses spoke this morning, I was reminded of 
stories from two members of our group. I know of 
at least two families who have removed 
themselves from the adoption and fostering 
system and have created children by visiting 
fertility clinics. I was struck by the fact that that 
means that two children have been left in the care 
system, which we all agree clearly is not in the 
best interests of children. It is difficult to offer 

reassurance when matters of religious principle 
are brought into play, because there is clearly an 
overwhelming body of evidence that supports the 
claim that LGBT parents provide homes that are at 
least as good for children as other homes are.  

Fergus McMillan (LGBT Youth Scotland): If 
we are discussing the best interests of children, 
we must also think about the adult debate that we 
are having and about the interests of other 
stakeholders, which divert slightly from the 
interests of children. We know that there are lots 
of potential adoptive parents who might provide 
loving homes but who are put off the system of 
adoption and fostering at the moment. They could 
be loving, nurturing parents who provide homes 
for children and young people. We know that the 
alternative—being in the care of the local 
authority—is not acceptable. 

Sue Robertson (Lesbian Mothers Scotland): 
We should also recognise that there are lesbian 
and gay families among existing families, and that 
their children are brought up with diverse religious 
beliefs. Many lesbian families choose to send their 
children to Catholic schools, and they convey 
exactly the same sort of beliefs to their children as 
heterosexual families do. We represent a diversity 
of families in all senses, and it is confusing that the 
hierarchies of churches have one view while the 
day-to-day reality is that children are being 
brought up with a variety of beliefs in all those 
families.

Ewan Jeffrey (Gay Dads Scotland): I cannot 
understand why it is okay for a single homosexual 
person to adopt a child but there is opposition if 
that person is in a couple. That sends a message 
to the child that in law they can rely on one half of 
their parenting group but not the other. If there 
were an illness or a car accident and the child was 
in hospital, the other de facto parent would have to 
prove their identity in order to get into the ward to 
see their child who was desperate to see them. I 
cannot understand how that could be in the 
interests of the child. 

Fiona Hyslop: Paragraph 39 of the policy 
memorandum states: 

“Adoption serves two needs: first and most importantly 
the need that some children have to be looked after outside 
the parental home, and second, the desire for a parental 
experience on the part of those people who for whatever 
reason are unable to produce children naturally.” 

I notice that your collective written submission is 
very much about the needs of the child. Is there 
space, either in the bill or in this agenda, for 
mention of the need that potential parents may 
have for a parental experience? Do you feel 
strongly about that, or should the bill focus on the 
needs of the child? 
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Rebekah Pratt: I believe that we are united in 
the view that making the needs of children the 
priority in the bill is the most important thing. Of 
course, we also agree that people want to have 
the experience of being parents. That is an 
important factor. However, we are united in our 
desire to ensure that the interests of children are 
met. That is why we particularly hope that children 
will receive full legal protection through adoption, 
and—

Nico Juetten (LGBT Youth Scotland): May I 
just add something? The two issues that Fiona 
Hyslop raises are clearly connected. If potential 
adopters do not have a strong desire to be 
parents, they might not be suitable to adopt a 
vulnerable child into their family. It is difficult to 
separate the two issues. 

Fiona Hyslop: The argument has been made 
that you support adoption by same-sex couples to 
promote the LGBT rights agenda rather than the 
welfare of children. How do you respond to that? 

Rebekah Pratt: In this situation, there is no 
easy way to extract the rights of LGBT people 
from the rights of children. Clearly, protecting the 
rights of children is connected to addressing the 
discrimination in the adoption and fostering system 
against people on the basis of their sexuality. 
However, I have no sense of any collective 
agenda that overrides our desire to be able to 
protect our children. That is certainly our primary 
objective. 

Sue Robertson: The equality agenda for 
lesbian and gay families is about existing families 
and existing children, and it is important for all 
children in lesbian and gay families. Civil 
partnership is an important step forward, as is the 
bill, in respect of public recognition of the validity 
of such family structures. That will benefit all 
children who are being raised in lesbian and gay 
families. It is not as if our rights as adults 
somehow override the rights of children. It is a 
child’s right that their family situation should be 
publicly recognised and supported. 

Fiona Hyslop: In page 3 of your submission, 
you refer to section 9 and to how the bill provides 
for the child’s wishes to be considered. You say: 

“The child’s birth parents and other relatives must also be 
consulted”. 

You argue that that is a good thing, but the birth 
parents might say that they do not want their child 
to go to a same-sex couple. At the same time, you 
say that you are opposed to adoption services 
having exemptions and the discretion to say that 
they do not want to be involved. Is that not an 
inconsistency? You seem comfortable with birth 
parents having that discretion, but uncomfortable 
with adoption services having that discretion. 

Rebekah Pratt: We had extensive 
conversations in our community and organisation 
about that, and members feel differently about it. 
Overall, we reached a consensus that, despite the 
fact that it might jar personally, given the changing 
nature of adoption and the increased contact with 
birth families it would be in the best interests of 
children if birth parents’ views were taken into 
account, even when those views might be ones 
with which we would not agree. When we put the 
best interests of children first, it guides us through 
those difficulties. 

In relation to agencies making those same 
choices, I cannot see how it is in the best interests 
of children for agencies to decide not to provide a 
service to same-sex couples. As Sue Robertson 
mentioned, we have a number of Catholic families 
in our organisation who would like to be able to 
use the services of Catholic adoption agencies. 
Bearing in mind that some people may choose to 
opt out of the adoption and fostering system 
because of negative experiences of those 
agencies, the best interests of some children are 
overlooked entirely if they are left in the care 
system. 

Nico Juetten: I do not think that there is an 
inconsistency in that respect. The bill does two 
things. It stipulates—more so than the existing 
legislation—that the views of birth parents and 
other relatives have to be taken into consideration 
but, at the same time, it seems to make it much 
easier to override birth parents’ objections to a 
placement. That is a slight inconsistency in the bill, 
although I can see why that is the case. 

On your example, if birth parents or other 
relatives say, “We don’t want our child to be 
placed with a gay couple,” it will be down to the 
adoption panel and, ultimately, the court to decide 
whether such a placement is in the best interests 
of the child. We are clear that the paramount 
consideration is the best interests of the child, 
which leads me on to the issue of exemptions. 

As we heard about half an hour ago, the 
Catholic adoption agencies’ wish to be granted an 
exemption is based mainly on theological and 
philosophical considerations. We see the 
difficulties for faith-based organisations on 
contentious issues around the family, but I 
completely fail to understand—it might just be 
me—how narrowing down the already quite small 
pool of potential adopters by some criterion that, 
as the evidence suggests, has nothing to do with 
the best interests of the child can ever be in the 
best interests of the child. That is why we oppose 
exemptions. The pool of potential adopters is 
already fairly small, which is one reason to include 
same-sex and unmarried mixed-sex couples. 
Narrowing it down by criteria that are not in any 
way connected to the love and care that an 
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adopted child can receive in a new surrogate 
family is irresponsible and should not be part of 
the bill. 

Fiona Hyslop: We heard previously that, as the 
bill stands, some adoption services might go out of 
business. Would that be in the best interests of the 
child, or should we find some way forward to 
ensure that adoption services can continue? 
Clearly, adoption agencies are providing an 
important, viable service, which it might not be 
possible to replace if they go out of business. 

Rebekah Pratt: When I was listening to the 
earlier evidence and thinking about how great the 
witnesses’ rate of successful adoptions is, I 
thought what a terrible shame it is that same-sex 
couples are not also able to access good-quality 
adoptions. I was sceptical about the statement that 
those organisations would go out of business. If I 
remember correctly, it was indicated that their 
counterparts in England found that not to be the 
case. The claim is definitely in the realms of 
speculation. I agree that it would be a terrible 
shame for agencies to go out of business, but I am 
not convinced that they provided the evidence to 
make their case. 

11:15
Nico Juetten: I was positively surprised by the 

earlier evidence this morning. The opposition that 
was voiced by the Catholic agencies to the 
proposals in section 31 was not as vigorous as I 
thought it would be. They seem to be thoroughly 
engaged with and to have a long history of being 
in the business of adoption, and I cannot see them 
going out of business. 

Dr Murray: In the earlier evidence session, I 
asked Stephen Small what his organisation would 
do under the current legislation if a gay person 
came to it wanting to adopt as a single person but 
in the course of the discussions revealed that they 
were involved in a same-sex relationship and had 
a partner living with them. He said that at that 
point his organisation would refer the person on to 
a different agency. If the faith agencies got a 
three-line exemption in the guidance—it would not 
be on the face of the bill—that enabled them to 
continue to do that, would that not be preferable to 
accepting a couple on to their books but never 
placing a child with them because of the prejudice 
within the organisation against placing a child with 
a gay couple? Would it not be more honest for 
those agencies to say that they do not do that type 
of adoption and that the couple would be better 
going to their local authority or another voluntary 
sector organisation that is better placed to help? 

Ewan Jeffrey: The earlier witnesses said that 
the other organisations are not better placed to 
help.

Dr Murray: They said that local authorities are 
not, but other voluntary sector adoption agencies 
might be better placed. 

Ewan Jeffrey: The Catholic agencies are both 
professionally run organisations and I was 
impressed by their evidence. Apart from their 
selectivity, the quality of the adoption service that 
they offer looks to be of a standard that local 
authorities should be seeking to attain. However, it 
would not be right to say that they should be 
allowed an opt-out on the basis that if they do not 
have one, they will somehow twiddle their thumbs 
and not apply the relevant part of the legislation. 
Those organisations seem to be far too 
professional to do that. If it were the law, they 
would not discriminate. 

Fergus McMillan: Perhaps this is an 
appropriate time to remind ourselves of the 
general equality and diversity agenda and of the 
fact that the organisations that are represented 
here today would oppose discrimination on the 
grounds of any of the main strands of equality. 
Someone referred to the fact that the law does not 
allow for discrimination on the basis of the age of 
potential adoptive parents. We believe that the law 
should not allow potential discrimination on the 
ground of sexual orientation either. We have 
already said that potential adoptive parents might 
come from a variety of backgrounds in relation to 
sexual orientation, religion, culture and so on. 
They might include lesbian and gay Catholics and, 
if they want to approach the Catholic adoption 
agencies because they believe that they are more 
appropriate to their circumstances, they should be 
allowed to do so. 

Sue Robertson: There is an interesting parallel 
in the counselling world. Scottish Marriage Care, 
which is one of the counselling agencies that is not 
explicitly Catholic but has links to the Catholic 
church, offers a service to the whole community in 
recognition of the fact that families are diverse. All 
agencies have to recognise the diversity of 
families. That legal obligation should be placed on 
them.

Dr Murray: The earlier witnesses mentioned the 
guidance in England. Although the legislation is 
fairly new in England, are you aware of the 
particular measure that allows for such an 
exemption and has it caused problems south of 
the border? 

Rebekah Pratt: I do not think we have anything 
to offer on that, but we would be happy to find out 
and come back to the committee. 

Mr McAveety: I am probably in favour of 
moderate Catholicism. Given my family 
background, that makes reasonable sense to me. 
In the submissions that we have received, 
including from our witnesses today, people have 
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begun to cut through the nuances of the debate 
and to get to the core issues. People say that 
placing children who are already vulnerable with a 
couple in a same-sex relationship makes them 
even more vulnerable. In saying that, I sense that 
the current of opinion is moving away from making 
that comment about unmarried couples. How do 
you respond to those concerns? How can they be 
overcome? 

Rebekah Pratt: First, my review of the research 
evidence shows that children who are adopted into 
same-sex families do just as well at fitting into their 
schools and integrating into their communities as 
do children who are placed in mixed-sex families. 
Findings such as mine show that those children 
integrate well into family life and society, and they 
do so in a way that is equivalent to children who 
are adopted into mixed-sex families. In some 
sense, there is little research that substantiates 
the claim that adoption into same-sex families 
continues to make vulnerable children more 
vulnerable.  

Our members’ experience is positive. They tell 
us that, when they interact with schools or people 
who are external to their family, they get a lot of 
positive responses. They seem to get little 
negativity of the sort that can make a family feel 
more vulnerable. Based on our experience and the 
research, it is hard to see how the claim that 
vulnerable children are made more vulnerable 
stacks up. Those children are put into loving and 
nurturing family homes. As the findings show, they 
have the same outcomes as children who are put 
into loving and nurturing mixed-sex family homes. 

Mr McAveety: Is that echoed in the experience 
of Lesbian Mothers Scotland? 

Sue Robertson: Yes. We must also 
acknowledge that factors that can cause 
vulnerability may stem from bad relationships with 
men. If there have been abusive men in a child’s 
family, it might be more beneficial for the child to 
be placed with a same-sex female couple. I am 
not saying that the child should be cut off from 
contact with men, but there are ways in which 
lesbian families might be able specifically to 
address the issues that those children bring. Our 
experience of being a discriminated community 
also explains in part our sensitivity to the issues 
that those children might have as a result of 
abuse, disability or a variety of other issues. We 
have positive aspects to offer children who are 
vulnerable.  

Fergus McMillan: In LGBT Youth Scotland’s 
experience, looked-after and accommodated 
young people are some of the most vulnerable 
young people in society. Their status means that 
they face a huge amount of bullying, stigma and 
discrimination. If all that we do in challenging 

bullying is to avoid situations where bullying is an 
issue, we will never tackle it.  

One of the buffers for young people is having a 
stable or supportive family background—whatever 
the family might look like. The absence of such a 
family background makes children and young 
people more vulnerable to bullying and stigma, at 
school or wherever it happens. In our experience, 
looked-after young people who do not have a 
supportive family background often go on to 
participate in a lot of harmful and self-harming 
behaviours. The buffer of having a supportive 
family environment can help those vulnerable 
young people to cope with life. We cannot take 
them away from life or from the bullying that may 
form part of it, but a supportive family background 
can help them to develop the resilience to cope 
with bullying as they grow up. 

Lord James Douglas-Hamilton: Will you say a 
little more on your personal experience of bringing 
up children who are not your own in a same-sex 
relationship? If the question is not relevant to you, 
will you tell us of the personal experiences of 
those who have been involved? Your responses 
will assist our thinking on the issues. 

Rebekah Pratt: We would be happy to do so. 
Does Ewan Jeffrey want to start? 

Ewan Jeffrey: Yes, I will kick off. 

I chair Gay Dads Scotland, which is a support 
group for fathers who have discovered that they 
are gay part way through their lives. Such fathers 
have been in a mixed-sex relationship but have 
then either become a single parent or entered a 
same-sex relationship. 

The overwhelming experience is that such 
parents, concerned for the welfare of the children, 
are unsure whether to come out to their children 
for fear of societal discrimination. Invariably, the 
experience has been that if a parent comes out to 
their children and deals with the issue in a positive 
way, if they deal with the schools in a positive way 
and if they are honest with their child, that is quite 
a positive experience for the child. The parent’s 
sexuality turns out to be fairly irrelevant, as the 
child’s best interests are the most important thing. 
That is not to say that grandparents with religious 
beliefs might not be disappointed or shocked, but 
the practical, everyday reality is that parenting is 
parenting, regardless of whether it is mum and 
mum, dad and dad or mum and dad. The issues 
are the same. 

Generally, the child is not concerned about 
gender or sexuality. The child is concerned about 
the things that children are interested in and 
concerned about. Bullying at school can happen to 
children regardless of their parental situation. The 
important thing is that bullying that takes place at 
school for whatever reason is addressed with 
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parental support and with the co-operation of the 
school. Children are concerned with knowing that 
their parents love them, that they are honest with 
them and that they will support them. They are not 
concerned with what the sexuality of their parents 
is.

Being a little older than most people here, I can 
remember the greater institutional discrimination of 
the 1970s and 1980s. I have to put that out of my 
head because otherwise I communicate it to my 
son. He responds by saying, “Nobody cares, Dad. 
Nobody cares. Just tell them.” That is a teenager’s 
point of view. 

The experience of the children is that they want 
loving parents and stability. 

Sue Robertson: I have personal experience of 
adopting as a heterosexual parent and then 
subsequently coming out and coming out of my 
marriage. I have continued to have a very positive 
relationship with my adopted daughter and, 
indeed, with my grandson—I seem to be involved 
in a two-generation adoption—and sexuality has 
never been an issue for them. I would echo what 
Ewan Jeffrey said. The support and the love that a 
parent gives to their child are the important thing 
rather than anything to do with their sexuality. 

Rebekah Pratt: I have a daughter who is nearly 
two—thanks to her peanut butter fingermarks, she 
experienced some cross parenting today—and I 
am in the privileged position of having been able 
to have a step-parent adoption for her in a 
different country, where we were both legally 
recognised as her parents. She was created 
through donor insemination. One thing that I found 
so wonderful about being able to be recognised 
legally is that it has been an absolute stigma-
busting tool, in that it has given us the confidence 
and ability to stake our claim in protecting her best 
interests in all sorts of settings, including in the 
health sector and in education. 

One thing that surprised me was that my partner 
came with an extended and devout Catholic 
family, which was a slightly new experience for 
me. An important thing about our ability to adopt 
was that it allowed them to reference what our 
family was to them. Adoption provided a frame of 
reference that could be understood by those who 
took a little bit longer to come to terms with what it 
means for same-sex couples to have children. The 
experience of being able to adopt has been 
overwhelmingly positive. 

I find that I have the same experience of 
parenting that all my counterparts have, whether 
they are in same-sex or mixed-sex relationships. 
That experience is exhausting and wonderful. 
Admittedly, my daughter is still very little, so we 
have not yet had to deal with issues to do with 
going to school. 

11:30
I am involved in Rainbow Families, which is an 

organisation that we set up quite recently. We are 
a child-centred organisation that brings together 
lesbian, gay and transgender parents. We chase 
our variously aged children around the zoo or 
Gorgie City Farm or participate in other such child-
centred activities every month. We have found that 
the children, especially the older ones, are making 
great friendships with one another. They provide 
one another with a good reference point, as Ewan 
Jeffrey mentioned—they think, “Yes, this is just 
normal and boring.” In many ways, the grown-ups 
involved have a very similar experience. 

Lord James Douglas-Hamilton: Thank you. It 
is helpful to hear that evidence, as research is 
obviously relatively limited because of current law. 
I think that I am correct in thinking that all 
members of the panel share the view that the test 
should be what is in the best interests of the child. 
That test is enshrined in the Children (Scotland) 
Act 1995. I think that what you are saying is 
consistent with the provisions of the act. 

Ms Byrne: I found the joint submission 
interesting, especially the section that is headed 
“Permanence and Life Chances”. We have 
covered many of the issues, but I want to ask 
whether extending the ability to adopt will also 
affect permanence orders. Should the bill enhance 
that as well as the pool of adopters? Will 
permanence orders improve the situation for 
children in the longer term, in that such orders will 
either lead to adoption or at least provide 
permanence? Will permanence orders deal with 
the issues that the submission highlights about 
looked-after and accommodated children? 

Nico Juetten: I am not sure whether I 
understood the question. Are you asking whether 
our standpoint on the role of same-sex couples 
applies both to permanence orders and to 
adoption? 

Ms Byrne: Is there a role for extending the pool 
of people to whom permanence orders are 
available in the way that we are extending the 
availability of adoption to same-sex couples? The 
“Permanence and Life Chances” section of the 
submission highlights all the facts and figures that 
suggest that looked-after children who are 
accommodated in local authority care for a long 
time suffer insecurity and other effects. For some 
children, the option of adoption may not be 
available, but there may be an option of a 
permanence order, which could lead to adoption. 
What view do the witnesses have on that? 

Sue Robertson: That is probably less likely to 
affect us because of the discrimination in fostering. 
Although the proposal might affect those who 
fostered as a single person, in the immediate 

159

327



3343 31 MAY 2006 3344

future it is more likely to affect heterosexual 
couples as they will now be in a position to pursue 
a permanence order rather than adoption. A 
same-sex couple is more likely to apply for 
adoption, unless one of them had previously 
fostered as an individual. However, because of all 
the discrimination, that is much less likely. 

Ms Byrne: Should the bill have dealt with that 
aspect of fostering alongside adoption? It seems 
to me a bit strange that that imbalance will 
continue. That does not seem consistent. 

Sue Robertson: Absolutely. The discrimination 
in fostering is a major difficulty. All discrimination 
should be eliminated in the interests of widening 
the group of people who are available. We have 
certainly had people in our group who have talked 
about fostering. At the moment, if there are two 
adults of the same sex in a household where a 
child is to be fostered, even if one of the adults is a 
grown-up child, that is considered a problem. That 
is ridiculous, given that we have an equally huge 
shortage of families for fostering. It is vital that we 
eliminate the discrimination in fostering as well as 
in adoption in the interests of enabling a wider 
group of people to be involved in helping to bring 
up children. 

Nico Juetten: I agree with the evidence that the 
Fostering Network Scotland gave to the 
committee. We need to consider that the number 
of young people who are being fostered at the 
moment in Scotland—I think that the figure is 
around 4,000—is about 20 times higher than the 
number of children who are placed for adoption. It 
is interesting to note that the bill has only one 
section on fostering—the section on fostering 
allowances—and that the rest is on adoption, 
which I am aware the policy review group opted to 
keep as the primary option because it delivers the 
best results. 

Given that we are not active in the fostering and 
adoption fields, I am not entirely sure whether we 
need to have a view on what the Fostering 
Network said about whether the changes to 
fostering should be dealt with in primary 
legislation. We know that the Fostering of Children 
(Scotland) Regulations 1996—and regulation 
12(4) in particular, which bans same-sex couples 
from fostering—should be overhauled. In answer 
to a question from Tommy Sheridan in the 
Parliament recently, the deputy minister seemed 
to say that the regulations would be changed 
sometime soon, possibly as soon as the bill is 
passed. We look forward to that. 

The Convener: Our understanding is that the 
minister intends to amend the fostering regulations 
by way of new regulations and not primary 
legislation. Would it be preferable to have this 
aspect of the equalities issues set out in the bill 
rather than in regulations? 

Nico Juetten: To be honest, that would be 
preferable, because the issue is a major one. I am 
not in a position to comment on the difference that 
using primary or secondary legislation would make 
to day-to-day practice. However, considering the 
scale of the issue and how it stands in relation to 
adoption, the changes should be made in primary 
legislation. Clearly, if that is agreed, our preferred 
piece of primary legislation is the bill that we are 
considering today. 

Fiona Hyslop: Clearly, there are different types 
of same-sex relationships and it is important that 
the bill should address the responsibilities of 
continuing families as well as those of new 
families—we have taken that point on board. We 
have heard conflicting views on whether there is 
any evidence base on the experience of same-sex 
couples who have adopted. Some people argue 
that the existing research is more about the 
experiences of people who were birth parents 
before they came out later in their lives. In your 
submission, you talk about  
“Credible and methodologically sound research”. 

Does that evidence relate to the type of family to 
which I referred, as opposed to the sort of family 
that people generally think the evidence is about, 
which is a same-sex couple that comes cold to 
family life when they adopt a child? What does the 
research cover? We are getting conflicting 
evidence on the subject. 

Nico Juetten: My understanding is that mostly 
the research evidence covers situations where a 
birth parent is involved. The research that we rely 
on is more about same-sex parenting than on joint 
adoption by same-sex couples. That is because, 
under the law as it stands, the latter is plainly 
impossible in this country and in most other 
countries. 

Sue Robertson: There is a degree of 
discrimination in the existing system. Lesbian and 
gay people who adopt as single people and single 
people generally who adopt tend to get the 
children with the most difficulties. The easier 
children tend to go to people in what people call 
the more acceptable couple relationships. A small 
pool of evidence shows that single people and 
lesbian and gay people have successfully 
parented children who have a lot of difficulties. 
However, given that we are talking about very 
small numbers, it is not possible to get strong 
evidence on that. 

Fiona Hyslop: If you could source that evidence 
for us, it would be helpful.  

I return to something that Rebekah Pratt said—I 
was looking at the Weetabix stains from my 
toddler at the time—on having a step-parent 
agreement. One of the issues with the bill is the 
absence of such an agreement. A concern that 
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has been expressed about step-parent adoptions 
is that the position of the birth parent can start to 
be denied; for a variety of reasons, we would not 
want to deny the role of the original father or 
mother, no matter whether a same-sex or 
heterosexual couple is involved. Have your 
organisations discussed the importance of having 
a step-parent agreement in the bill? Do you have a 
view on that, or is that something on which you do 
not hold strong views?  

Rebekah Pratt: I will speak about what I know, 
but I am not sure how well that will answer your 
question. Many of our families have a variety of 
arrangements. The children in some families might 
have been born into a heterosexual relationship 
and the mother came out later as a lesbian and 
went on to have further children with a lesbian 
partner. There are all sorts of configurations of 
children’s needs and historic connections through 
the relationships of mothers and fathers. It seems 
to me that few of our members are likely to go for 
step-parent adoptions when there is active birth 
parent involvement. 

Fiona Hyslop: I meant a step-parent agreement 
as opposed to adoption. 

Rebekah Pratt: I cannot say much about such 
agreements, but we assume that they will be used 
to deal with cases in which one birth parent and 
another same-sex partner are involved but the 
other birth parent has never been around—for 
example, a case in which a lesbian couple chose 
to have a child through donor insemination. That 
group is not well addressed in the step-parent and 
adoption legislation and we would like a 
commitment to signpost how those families will be 
dealt with when the bill is enacted.  

You highlighted that although we represent a 
diverse range of interests and families, we all want 
to act in the best interests of children. I appreciate 
how difficult it is to reflect all those interests in the 
bill.

Sometimes step-parent adoption is wholly 
appropriate, particularly if it is relevant for the 
family and in the best interests of the child.  

Fiona Hyslop: I am particularly interested in 
step-parent agreements because people do not 
always want to go through with adoption, for a 
variety of reasons. A provision for step-parent 
agreements is absent from the bill. You could 
reflect on that and let us know later.  

Ewan Jeffrey: My organisation represents a lot 
of gay dads with children who have started a 
relationship with another gay dad with children. 
People end up with a de facto or informal step-
parent situation, which exists equally in 
heterosexual families where there has been a 
separation and then a new partner. The only 
difference with us is that it is two people of the 

same sex. Society is a patchwork of hundreds of 
different types of extended families. The overriding 
concern in this situation is whether the stepdad 
can step in and act in the interests of all the 
children in certain situations. How is the child 
supported in such situations?  

I am afraid that that was not directly relevant to 
your question, but I was trying to paint a broader 
picture of everyday reality. 

Fiona Hyslop: We are opening further cans of 
worms now. 

Ewan Jeffrey: It is a bit like when we arrived at 
American immigration and the woman said to my 
son, “Has your father approved this trip?” I said, 
“Yes, of course I have,” but my son said, “No, my 
birth father abandoned me at birth.” I thought, “Oh 
yes, so he did—eight years ago; I’d forgotten all 
about that.”

The Convener: In its submission, LGBT 
Scotland makes reference to the courts taking into 
consideration 
“the child’s own cultural identity and religious beliefs as well 
as cultural and linguistic continuity.” 

You suggest that the courts should also take 
account of  
“a child’s or young person’s identity, including their 
developing sexual orientation and gender identity.” 

Will you expand on what practical difference that 
would make? 

11:45
Nico Juetten: Section 9 states that the child’s 

circumstances should be taken into consideration 
when making a placement. Section 9 should work 
in the best interests of the child. For example, 
where a child comes from a strong Catholic 
background, the child should be placed with a 
same-sex or mixed-sex couple who also have a 
strong religious background. In the same way, 
other parts of the identity of a child or young 
person should be taken into consideration. The 
bigger picture of a child’s needs and their 
requirements of an adoptive family should be 
considered.  

I will offer a practical example. Mostly, it is not 
babies in the adoption system; the average age of 
a child who is being adopted is seven. It might be 
that the sexual orientation of an 11-year-old or 12-
year-old child is developing. They might find out 
that they are gay when they question their sexual 
orientation. If such a child were to be placed with 
evangelical Christians, that might work in their 
best interests, but it might not.  

The part of our submission to which you refer 
was about the broad range of factors that should 
be considered when placing a child. 
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Fergus McMillan: I will explain where we are 
coming from in more detail. Our experience of 
working with children who are looked after and 
accommodated is that often, their sexual 
orientation or gender identity is emerging and they 
might be struggling with a particular issue. We 
have found that it is young people’s experience 
that the people who work in the looked-after 
accommodation system might—it is not 
exclusively the case—display homophobia and 
attitudes or practices that do not allow those 
children to be who they are, which can cause 
problems at that stage. If potential adoptive or 
foster parents have beliefs that are incompatible 
with the child’s feelings or questions about sexual 
orientation or gender identity, that should be taken 
into account in accordance with the best interests 
of the child.

The Convener: As there are no further questions, 
I thank Fergus McMillan, Rebekah Pratt, Nico 
Juetten, Ewan Jeffrey and Sue Robertson for 
coming along this morning to give us their valuable 
evidence, on which the committee will reflect. If 
you are able to provide any of the additional 
information that the committee was looking for, 
please feel free to send it to the clerks as soon as 
you can. 

That completes the public part of the meeting. 

11:48
Meeting continued in private until 12:23.  

The Convener: As I understand it, in England 
and Wales, the court or adoption agency must 
take account of any of the child’s characteristics 
that they consider relevant. Would that formulation 
meet your concerns? 

Rebekah Pratt: Yes. 

Nico Juetten: Yes. 
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Adoption and Children (Scotland) 
Bill: Stage 1 

10:09
The Convener: Agenda item 3 is our final oral 

evidence session on the Adoption and Children 
(Scotland) Bill. I invite the various representatives 
on our first panel to come to the table. 

The ministers are due to attend for the second 
panel at 11.30. If we complete this first discussion 
well in advance of that time, I propose that we take 
agenda item 5, which we will take in private, 
immediately afterwards, while we await the 
ministers’ arrival. 

Our first panel of witnesses is made up of 
representatives from faith groups. Salah Beltagui 
is from the Muslim Association of Britain—I 
probably did not pronounce your name correctly. 

Dr Salah Beltagui (Muslim Association of 
Britain): It was okay. 

The Convener: Father Daniel Fitzpatrick is from 
the Bishops Conference of Scotland; Dr Gordon 
Macdonald is from CARE for Scotland; Morag 
Mylne is from the Church of Scotland; and Debbie 
Wilkie is from the Scottish Interfaith Council. 
Unless the witnesses want to make brief opening 
remarks—you are welcome to do so—we will go 
straight to questions. 

Lord James Douglas-Hamilton (Lothians) 
(Con): Father Fitzpatrick, in your submission to 
the committee you say: 

“It seems odd that, wishing permanence and stability for 
children, the Bill intends to extend consideration to couples 
of the opposite sex who have not chosen to declare 
themselves legally to be a stable family unit.” 

Are you more comfortable with adoption rights for 
same-sex couples who have made a legal 
commitment to each other through a civil 
partnership agreement? 

Father Daniel Fitzpatrick (Bishops 
Conference of Scotland): The Catholic church is 
clear in its opposition to civil partnership. Within 
the logic and context of the proposals, it might 
seem that a state that offers a greater guarantee 
of stability could be considered. However, the 
Catholic church, which has an attitude towards the 
importance of marriage and would not want—as 
the Executive did not want—to suggest that civil 
partnership is equivalent to marriage, would in no 
way want to draw that parallel. 

Lord James Douglas-Hamilton: Your
submission calls for further research to be 
undertaken to ascertain whether adoption by 
same-sex or unmarried couples is in the best 

interests of the child. How should such research 
be carried out? 

Father Fitzpatrick: Annex B to the adoption 
policy review group’s report, “Adoption: Better 
Choices for our Children”, contains an extensive 
review of research from around the world into 
same-sex parenting, which the group 
commissioned from researchers at the University 
of Newcastle. 

The first paragraph of the conclusion of annex B 
says: 

“there is no strong evidence which suggests that gays 
and lesbians should be excluded from consideration for 
adoption”.

That conclusion assumes an equivalence between 
unmarried heterosexual couples and unmarried 
same-sex couples. 

I draw the committee’s attention to the 
conclusion’s second paragraph, which says: 

“However, the studies do seem to indicate some 
differences in the behaviour and attitudes of children raised 
in families headed by gays and lesbians”. 

It is important that the committee consider that. 

The Newcastle researchers also noted that 
research is limited and that in the majority of 
studies at least one of the same-sex partners was 
the child’s biological parent. According to the 
researchers, there is no evidence from reports 
anywhere in the world on the effect on a child who 
was born in a normal relationship between a 
heterosexual couple of being brought up in a gay 
household in which neither parent is the child’s 
biological parent. 

If the committee accepted the proposal to 
extend adoption rights to same-sex couples in 
Scotland, children adopted by such couples would 
be subjects for future study. We would embark on 
a social experiment that has not been carried out 
in most parts of the world. One or two European 
countries allow same-sex adoption, but there is 
little research on what happens when children 
from a normal heterosexual relationship are 
adopted into a single-sex household in which 
neither adoptive parent is the child’s biological 
parent. Such research has not been carried out 
because adoptions by same-sex couples are not 
allowed in most countries. Indeed, Sweden, which 
allows such adoptions, had to opt out of the 1967 
European convention on adoption because most 
other countries are uncomfortable with a country 
that allows same-sex adoptions. 

Consideration of the research from other 
countries suggests that the proposed approach 
might affect interstate adoption. Many children 
from other countries would perhaps not be allowed 
by their state to come to Scotland as part of 
interstate adoptions if the committee went ahead 
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with the proposal to allow an equivalence between 
unmarried same-sex couples, unmarried 
heterosexual couples, married couples and single 
people for adoption purposes. 

10:15
Lord James Douglas-Hamilton: I have two 

questions for Morag Mylne on much the same 
theme. The Church of Scotland’s written 
submission states: 

“research findings … suggest significant problems faced 
by children brought up by gay couples.” 

Can you tell us to which specific research you 
refer? What form do those difficulties take? 

Morag Mylne (Church of Scotland): I regret 
that I cannot be specific and I cannot give you the 
detailed information that you seek. Having had 
discussions with representatives of other 
churches, the Church of Scotland is aware of 
research that has been referred to elsewhere. It is 
not research that has been carried out by the 
Church of Scotland nor research in which the 
Church of Scotland has been involved. I regret 
that I am not in a position to amplify that particular 
reference. We simply note that we are conscious 
that such research exists. 

Lord James Douglas-Hamilton: Is there a 
case for including in the bill provisions, which will 
be contained in regulations, under which 
unmarried couples who apply to adopt are subject 
to the same assessment process as married 
couples? 

Morag Mylne: Yes. In answer to where I discern 
the question to be aimed at, the same procedures 
should be applied to a couple who are unmarried 
and a couple who are married. Of course, they 
should be subjected to the same degree of 
scrutiny—the same assessment—to establish that 
they have the required degree of stability, 
permanence and suitability for bringing up a child. 
If it is necessary to include such a reference in the 
bill, that would be appropriate. 

Mr Ingram: I direct my questions to Gordon 
Macdonald and Father Daniel Fitzpatrick. You are 
both opposed to unmarried couples and same-sex 
couples jointly adopting under the provisions of the 
bill. However, currently, people in such 
relationships can adopt as individuals. Is not the 
logic of your position that you advocate the 
abolition of the current provisions? How can you 
justify that, given that the bill is not about 
promoting or undermining marriage, but is about 
providing for the best interests of children who 
come from disadvantaged and damaged 
backgrounds? 

Dr Gordon Macdonald (CARE for Scotland): I 
hear the point that you are making, which has 

been made by the Executive on a regular basis—
that the bill is about tidying up the law, not 
changing the law fundamentally. There are a 
variety of scenarios in which single people might 
adopt. One scenario would be when a couple were 
killed in a car crash, and the unmarried brother or 
sister—the uncle or aunt—wished to apply to 
adopt. A different scenario would be when an 
unmarried couple whose only reason for not being 
married was the fact that they had chosen not to 
get married—the fact that they had chosen not to 
make that commitment—chose to adopt. In that 
context, as you say, it would be about single 
people adopting—a couple who wish, for whatever 
reason, to have children and go through the 
adoption process to do so. However, if people are 
not willing to make the decision to get married, 
what does that say about their commitment to 
each other and, therefore, the stability of the 
family? That is the fundamental issue. 

Mr Ingram: Forgive me, but will not couples be 
assessed by adoption agencies and others to 
establish their suitability? Part of that assessment 
will be to establish the stability and commitment of 
the couple. Married couples might not pass that 
test, whereas unmarried couples might. 

Dr Macdonald: Married couples might not pass 
the test; that is true. We will see what the statistics 
show in five years’ time. As Father Daniel 
Fitzpatrick said, you are embarking on a social 
experiment. I predict that, in five years’ time, the 
statistics will show that married couples provide 
more stability than unmarried couples who adopt. I 
do not think that that would come as a great 
surprise to anybody. 

Mr Ingram: No, it would not. 

Father Fitzpatrick: Marriage exists within the 
state as a legal context in which two people say 
that they want to be considered as an enduring 
family unit. It is a public means by which they 
declare themselves to be that. For two people to 
make a deliberate choice not to declare 
themselves to be a couple in law is to say how 
they see the relationship that they have with each 
other. At the moment, there are proposals to 
extend rights to cohabiting couples. If we extend 
the bill’s provisions to those who do not wish to 
see themselves in an enduring relationship and 
choose to opt out of being seen within that 
framework, even if they are cohabiting, we open 
up an infinite extension of possibilities. 

Regardless of the spiritual or theological 
attitudes that we might have towards marriage, 
within the strictly legal framework that exists within 
the state, two people have the choice—at a cost of 
about £47—to declare themselves to be, in the 
eyes of the state, an enduring family unit. That is 
why marriage exists, within a legal and state 
framework. 
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In the past, the purpose of enabling single 
people to adopt was probably, as Dr Macdonald 
said, to allow the family to stay together in the 
event of the demise of the parents, by allowing the 
children’s adoption by an aunt or uncle. 
Historically, the right exists to allow the scenario in 
which the family unit, beyond the parents, cares 
for children belonging to that family. To extend that 
right, which was envisaged to allow for that 
specific situation, to enable anyone to adopt 
seems to me rather strange. Again, we do not 
have the evidence to back it up. We are not sure 
about it, and we cannot be sure until we do it. The 
question is whether the committee, in accepting 
the proposals, wants to be the group that goes 
ahead and begins that process. 

Fiona Hyslop: The Church of Scotland points 
out that this is not about the right to adopt. What 
we have heard from the witnesses so far has been 
about marriage, whereas the bill is about the 
welfare of children. I know that love is at the heart 
of the Christian faith and other faiths, and I want 
us to get back to the principle of the welfare of 
children.

Our difficulty is that we have, in society, an 
increasing number of looked-after children whose 
educational attainment is adversely affected and 
who are, potentially, subject to homelessness later 
in life as well as greater criminality. They do not 
have a good existence; yet, all of us in society are 
responsible for their welfare. If we do not widen 
the pool of people who are available to adopt, 
what should we do with those children? 

We have not received a written submission from 
the Muslim Association of Britain. How do you 
think that we should help those children? I am 
interested in what the Muslim Association of 
Britain, the Catholic church and the Church of 
Scotland have done, as part of wider society, to 
increase the number of adoptees. The figures 
show that all of us—the churches, local authorities 
and Government—have failed those children, as 
the number of children who are being adopted has 
fallen drastically. 

Dr Beltagui: In considering the welfare of the 
children, we should try to work along two lines. 
First, we must reduce the number of children who 
are born outside families and in conditions that 
lead to their being adopted. That is not something 
for the bill, but part of the solution is to reduce the 
number of such children at source; however, we 
are now talking about a situation in which even 
more children may be in need of adoption. 

Secondly, we must get people who are keen to 
practise their faith to be partners in the process. If 
faith people—Muslims and so on—say that they 
want the children to be brought up in their faith, we 
should try to make that possible. We should get 

them involved in the process rather than just go to 
the social security and other agencies. 

It is not just a matter of finances. It is also a 
matter of faith and spirituality. As Muslims, we 
believe that the only way to bring up children is in 
a family. Any other way is not acceptable in the 
Islamic faith. Perhaps, in some conditions, people 
have to do things in other ways. People are more 
keen to get involved in the process if they know 
that it happens in the right way and according to 
the right procedures. That applies especially to 
relatives of the children. I am sure that many 
grandmothers, grandfathers, uncles and so on 
would like to be involved in bringing up the 
children of their relatives. We should look further 
into that. 

There is another point about adoption in Islam 
but, if you give me a chance, I will mention that 
later.

Fiona Hyslop: We will be interested to hear 
that.

Father Fitzpatrick: In our submission, we make 
it clear that we welcome much of what the bill has 
to offer in providing secure and stable 
environments for children who, regrettably, are not 
able to stay with their natural parents. We 
welcome many of the proposals in the bill. As you 
know, we have our own agencies, which have 
helped to provide accommodation over the years. 

The circumstances and context of the adoption 
of children are changing. Permanence orders are 
to be welcomed because they will give stability to 
children who are perhaps older and do not want to 
sever all links with their birth families but want to 
have some contact with them. That is to be 
welcomed. 

The bill boils down to an attempt to widen the 
pool of adopters. However, how many countries 
that are ahead of us in legislation have increased 
the pool of potential adopters by including people 
in same-sex unions? The figures from the 
Netherlands show that the number of people who 
want to declare themselves as being in a same-
sex household is pretty limited. In the most recent 
survey in Scotland the figure was less than 1 per 
cent. The bill will not really increase the pool of 
available adopters. 

The bill aims, rightly, to provide secure and safe 
environments for children—stability of family life 
and support. It is regrettable that what sets out to 
be something useful and good has taken along an 
ideological assumption that there is an 
equivalence in the different adoption situations. 
That is to be regretted in some way. The bill 
should be child centred and aimed at providing the 
best secure environment for children, but instead it 
will provide an experiment. That is perhaps a 
strong word, but it is a social experiment to see 
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what the long-term effects on children will be. 
Furthermore, as I said, the pool will not be greatly 
increased by the inclusion of same-sex couples. 

We need to give more financial support and 
encouragement to grandparents and other family 
members and to adoption, caring and fostering 
services. We all know that there have been 
problems in the past. Foster parents who have 
wanted to adopt children have suffered a financial 
penalty in doing so. If we really want to make 
secure and safe environments, there will be a cost 
implication. We must take that on board and offer 
more support. Permanence orders look to be a 
useful measure for older children, but I hope that 
they will be funded properly. That is the key. 

Fiona Hyslop: I have a question for the Church 
of Scotland. I was interested in your comment that, 
because the legislation creates no right to adopt, 
there might be no need for any exceptions or 
special rules for faith-based adoption agencies. 
Will you explain that a bit more? Our concern is 
that the adoption agencies of the various churches 
might want an opt-out. They have argued for that, 
but you are saying that they will not need it. Why is 
that?

10:30
Morag Mylne: I will turn to that in a moment, 

after answering the more general question that 
you asked at the outset. As we state in our 
submission, we accept that there is a need to 
widen the pool and encourage more people to 
adopt. To that extent, we welcome the proposals 
in the bill. I have to say that there are different 
points of view in the Church of Scotland on the 
issue that troubles some of my colleagues, but the 
submission was made on behalf of the church and 
it represents our view. 

More specifically, you asked what the churches 
have done—and, for my part, what the Church of 
Scotland has done—to encourage people to 
adopt. The Church of Scotland does not have its 
own adoption agency, as the Roman Catholic 
Church does, but it encourages adoption. At a 
local level, it is a matter for individual ministers 
and congregations to encourage families in their 
area to adopt. At the national level, the Church of 
Scotland’s social care council is the agency that is 
engaged in social work with elderly people, 
children and other people. That is where work on 
adoption is done. 

You asked a specific question about the lack of 
a right to adopt and the necessity or otherwise of 
an opt-out clause. We make the point in our 
submission that we do not regard adoption as a 
matter of rights, with prospective adoptive couples 
seeking to stand on their rights and challenging an 
agency’s refusal to take them on. We do not 

understand the bill as giving rights that could be 
stood on in that way. 

However, I will qualify the remark that is made in 
our submission. I can envisage circumstances in 
which it would be necessary to introduce an opt-
out clause. That does not affect the Church of 
Scotland, as we have no agency that would seek 
or not be bothered about an opt-out clause. 
However, if other agencies felt that they would 
have to stop operating if they were not allowed an 
opt-out clause, the Church of Scotland would, I 
think, be comfortable with such a clause and 
would not have a strong view against it, as it is a 
matter of conscience. 

Fiona Hyslop: Other witnesses have 
commented that an adoption agency with a faith-
based background that was against same-sex 
relationships, let alone adoption by same-sex 
couples, would not be the best agency to consider 
the individual child’s welfare, their rights and what 
is in their best interests. Do you agree with that? 

Morag Mylne: I can only answer that question in 
general because, as I have said, it would not affect 
the Church of Scotland, as it does not have a 
specific adoption agency. It would be for the 
Catholic church, which has specifically Catholic 
adoption agencies, to deal with that question. I 
observe that those agencies currently do good 
work in placing children with families and that that 
work should be encouraged. I suggest that the fact 
that they have a particular limitation should not 
affect the understanding of the good work that 
they do currently, which should be promoted. 

Fiona Hyslop: We were impressed by evidence 
on that at our previous meeting. However, if the 
law did not go the way that the Catholic church 
wanted it to go, there would be an issue about 
whether the Catholic adoption agencies were 
appropriate. That relates not to the institution of 
marriage but to the child’s welfare. 

Father Fitzpatrick: I would not distinguish 
between the two. The Catholic church’s position is 
that marriage is in the child’s best interests. To say 
that we would not be acting in the children’s best 
interests by insisting that we would place children 
only with married couples would be to make a 
distinction that should not be made. I want to be 
clear on that point. 

If there are different agencies that are clear 
about their approaches to placing and caring for 
children, it allows a degree of choice. The 
adoption policy review group’s report allows for 
culture, racial origin and religious persuasion to 
play a greater role. Parents who are unable to 
care for their children might want to use an agency 
that they know will place them in a married 
environment. To forbid all agencies that work in 
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Scotland to specify that would limit the choices for 
people who are in that situation. 

Fiona Hyslop: There are changes to the 
provisions on birth parents’ consent. Our reading 
of the bill, which we need to confirm with the 
ministers, is that consent is conditional. That is, if 
a birth parent was asked for consent and said that 
they did not want their child to go to a same-sex 
couple, that condition would be listened to and 
accepted. The bill also provides for consent to 
adoption to be given by an older child. Do those 
provisions give you some reassurance? 

Father Fitzpatrick: We referred to both those 
provisions in our submission—allowing birth 
parents to have some say in the placing of their 
child and allowing a child over 12 to have some 
say, too. Annex A to the APRG report contains 
interesting interviews with young people. When 
children were asked how they would feel about 
being placed with a same-sex couple, 15 said that 
it would be okay, 13 said that it would not and 
seven said that they did not know. 

Fiona Hyslop: I see that Dr Beltagui is nodding. 

Dr Beltagui: That takes me back to the point 
that I wanted to make about Islam. There is a 
misconception even among Muslims that adoption 
in Islam is not allowed, but that is not right. What is 
not allowed is for a child to take the name of 
someone other than his father. Adoption is allowed 
except in the legal sense that the child changes 
his name. People are very much encouraged to 
look after orphans or children who need to be 
looked after for other reasons, but the children 
must retain the name of their father or, if the father 
is not known, they should be given another name. 
There is good reason for that. 

The consultation suggested that contact should 
be maintained with the birth father, which has 
implications for life in the future. When an adopted 
child grows up, he might marry his blood sister 
because their names were changed and they were 
adopted by different people. Someone might be 
prevented from marrying someone because they 
are brother and sister by adoption, when originally 
they would have had the right to marry. Under 
Islam, people are not allowed to marry a number 
of close relatives—not just the brother and sister, 
but a wider circle. 

There are implications for inheritance. In Islam, 
there is a set system for inheritance that might 
include the father, grandfather, grandmother, 
uncle and so on. If someone from outside the 
family is brought into the system, that could lead to 
problems. There is an allowance for a will to give 
anyone outside the set family group something like 
a third of the estate. However, the principle is that 
a child’s birth name is retained so that we know 

who is who and who is related to whom, which 
helps later in life. 

Some Muslims do not apply to adopt partly 
because they do not understand how adoption 
works under Islam, but the adoption system does 
not make it clear either. That affects permanence 
orders. Children can be looked after, but changing 
their name is not allowed; I do not know whether 
that could be reflected in the bill. As I said, we 
want to widen the pool of potential adoptive 
parents. We want to bring in people based on 
understanding their traditions and faith. 

The Convener: That was an extremely helpful 
clarification. 

Debbie Wilkie has not had an opportunity to say 
anything yet. Do you want to respond to any of the 
questions so far? 

Debbie Wilkie (Scottish Interfaith Council):
The Scottish Interfaith Council does not represent 
views; we try to facilitate and feed in views from 
different communities. In the fairly limited time 
available since we were invited to give evidence, 
we undertook consultation among various different 
faith communities. All the faith communities from 
which we received views said that they felt 
marriage was the ideal family situation in which to 
bring up children, but once we got beneath the 
surface there were differences among the different 
communities, depending on the choices available 
to the child. 

For example, Hindu women felt that it might be 
okay for an unmarried heterosexual couple to 
adopt if the alternative was that the child had to 
remain in a residential care institution. The view 
was split. If the choice was stark between letting 
someone remain in a residential care institution or 
being placed in some kind of family environment, 
in some instances, people felt that the latter was 
acceptable. However, people of some faiths, such 
as Hindus, Sikhs and orthodox Jews, would on the 
basis of scripture totally oppose adoption by 
same-sex couples. Differences emerged when the 
stark choice was presented. 

Dr Elaine Murray (Dumfries) (Lab): Some fairly 
emotive language has been used. Do the 
witnesses accept that the bill is about the welfare 
of children? It does not create a right to adopt and 
nobody has the right to demand to adopt a child if 
that is not in the child’s best interests. Does the 
panel accept that? 

Father Fitzpatrick: Yes. We make it clear in our 
submission that the bill does not give a right to 
adopt.

Dr Macdonald: The issue is what is in children’s 
best interests. The answer varies according to 
whether we are considering an individual child or 
children as a collective body. I understand that the 
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Executive’s argument is that not enough couples 
are coming forward, so the changes will increase 
the pool of adopters, and adoption is better than 
putting children in an institution. 

What is the Executive doing outwith the bill to 
increase the pool of adopters? Anecdotal evidence 
has been given about the difficulties that people 
have in becoming adoptive parents, although it is 
clear that we need a rigorous process. What is the 
Executive doing in that regard? 

Our position is that society should make every 
effort—I accept that the churches have some 
responsibility, too—to ask people about taking on 
responsibility for a child. We should place the 
question in the context of responsibility rather than 
rights. Society should take responsibility for the 
children and find ways to find homes for them. 

Like the representative of the Catholic church, I 
have severe doubts about how many extra people 
will come forward as adopters as a result of the 
bill. I have asked the Executive for evidence from 
England, where the law was changed a few years 
ago, but my question has not been answered. 

Dr Murray: You have talked about social 
experiments. Similar legislation has been enacted 
in England, but it came into force only at the end 
of last year, so only a short period is available for 
evaluation.

Dr Macdonald: That is right, so we argue that 
the Scottish Parliament should at least hold off for 
one or two years and see what happens in 
England. An experiment is taking place there, so 
we should wait and see what happens. 

Dr Murray: What is happening is not an 
experiment; it is about the rights of children and 
what is in children’s best interests. The legislation 
is not about giving anybody the right to adopt. 

Dr Macdonald: Yes, but the question is what we 
understand to be in a child’s best interests. Our 
argument is that the appropriate and best context 
in which to raise children is marriage. Ultimately, 
that is the way in which we are created as human 
beings. If we are to do something different as a 
society, we must think carefully about that before 
we do it. 

Dr Murray: Significant numbers of children live 
in institutionalised care and we know that living in 
such environments damages children. Are you 
arguing that it is better for a child to live in 
institutionalised care under the control of a local 
authority than to be with a loving family? 

Dr Macdonald: No, I am not arguing that—that 
is your interpretation of my argument. I argue that 
the Executive—and society as a whole, because 
the responsibility is not just the Executive’s—
needs to look seriously at how to encourage more 
married couples to adopt children. 

Dr Beltagui: Some people have told me that 
they would prefer children to be in an institution 
rather than placed in a flat with a couple, when 
they do not know what happens once the door is 
closed. I have received some such responses. We 
are thinking mainly of the children and not of 
anything else. Some people still have not 
absorbed the idea of same-sex couples and they 
would not like their children to be in such a 
situation.

Dr Murray: I appreciate that that is the case, 
particularly for people in some faiths. As Fiona 
Hyslop said, last week, faith-based adoption 
agencies told us that they would like the 
opportunity to refuse to place children with 
unmarried people, as is allowed by the English 
legislation. Would you be happier if the bill allowed 
a faith-based organisation to refer an unmarried 
couple—heterosexual or homosexual—to another 
adoption agency? Such an organisation could tell 
people that it would be better for them not to work 
with that agency as it does not handle such 
adoptions and suggest that they go elsewhere. 

10:45
Father Fitzpatrick: I will make two points in 

response to that. First, as members of society, we 
have a concern for all children. Therefore, our 
initial response is to ask what is in the best 
interests of the children. The research that is 
presented in annex B to the adoption policy review 
group’s report is specific about the types of 
children who have so far been considered. The 
idea that it is in the best interests of children to 
move from an institution into a same-sex 
relationship is not contained in the research. 

I will pick up on something that we have been 
saying regularly. Does it not say something about 
us—our society, our organisation and our social 
care departments—that we cannot provide 
children with a better degree of care in homes 
than we have done until now? Even if we go 
through with the bill—if you push it through—we 
might not increase the number of adoptions 
greatly. Children will still be in institutional and 
residential care. Perhaps we have to address that 
issue. Why are some children so disadvantaged?  

The second point is about the matter of choice, 
should the bill be passed, taking into account the 
greater say that birth parents will have about the 
placing of their children. As has been mentioned, 
the bill could create some particular problems with 
interstate adoption. We would like there to be at 
least a possibility of an opt-out, through which it 
would be obvious to both sides where the adoption 
agency stands with respect to the people with 
whom it would seek to place children and with 
respect to the degree of choice of the birth 
parents, of social services and of those who come 
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forward seeking to adopt children regarding how 
they can proceed in the interests of the children 
concerned. 

Dr Macdonald: In any area, there will be a 
range of providers. Any local authority will be 
faced with having a range of providers. If one of 
those providers is a Catholic faith-based agency 
that is not willing to place children with same-sex 
or unmarried couples, the local authority will 
presumably pursue placements with other 
agencies. There will not be an issue with 
authorities not being able to find agencies to work 
with. It would be healthy for our society, should the 
bill be passed, to have a range of options and for 
each local authority to understand that it should 
have such a range, so that we do not end up with 
faith-based agencies getting squeezed out. 

Dr Murray: I understood that the faith-based 
agencies were concerned that they might be 
forced to do something that, from the point of view 
of their faith, they felt not to be morally correct. 

Dr Macdonald: The likelihood is that faith-based 
agencies would not do that. They would either end 
up in court or they would cease to operate, in 
which case the problem would become worse, 
with fewer people coming forward for adoption. 

Debbie Wilkie: I wish to highlight one point in 
relation to faith-based agencies, which I think 
Ephraim Borowski made in the submission from 
the Scottish Council of Jewish Communities. 
There is not a Jewish adoption agency in 
Scotland, and there is a desire to ensure that any 
legislation enables the so-called cross-border 
working between organisations to continue. 

The response that we have had indicates that 
the orthodox Jewish community would wish 
Jewish children to be placed only with a married, 
heterosexual Jewish couple, and not with an 
unmarried or same-sex couple. The council also 
questioned whether adopted children, who already 
start at a disadvantage, would benefit from being 
in a situation that is different from that of the 
majority of children, for example being adopted by 
a same-sex couple. The council asked whether 
children might be harassed or stigmatised in some 
way as a result. 

Dr Murray: The gay organisations that were 
represented at the committee last week countered 
that argument by saying that, because of their own 
experience of prejudice, gay couples might in fact 
be better equipped to assist children if they were 
bullied or suffered prejudice. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): Last week, we heard evidence from 
representatives of faith-based adoption agencies, 
including the St Margaret’s Children and Family 
Care Society and the St Andrew’s Children’s 
Society. They said that they had dealt with 

unmarried heterosexual couples who had 
presented themselves to them; presumably those 
people were from a Catholic background. The 
societies had worked with them until a certain 
stage and had arrived at an understanding with 
them about what would happen once the child was 
adopted. They could also refer people to other 
agencies. That has not jeopardised the good-
quality work of agencies to date. As a result, I 
would be very concerned if, given the theological 
views, church positions and religious values that 
have been highlighted this morning, the system 
that we introduce at the end of this process were 
to jeopardise and undermine the incredibly good 
work of those agencies. The committee is trying to 
grapple with that very issue. 

I will give you a perfect example of what I am 
talking about—which, I have to say, did not arise 
by design. Coming through from Glasgow this 
morning, I met a woman I have known for a 
number of years. She has been in a same-sex 
relationship for a long time—longer, perhaps, than 
some of my mates’ heterosexual marriages—she 
knew from an early age that she was adopted; and 
she would also like to adopt. However, when she 
looks at local authority websites, she immediately 
gets the message that she has to have been 
married for five years before she can adopt. I have 
to say that I do not know whether that kind of 
message should be on a website in the first place, 
but the woman is in a stable relationship, 
understands what it is like to bring up children in 
difficult circumstances, cares passionately and 
possesses moral values that are as strong as 
those of anyone around this table. Why should she 
not be allowed to adopt? 

Dr Beltagui: One simple reason is that those of 
us who believe in the traditional idea of marriage 
cannot teach our people such a way of life and 
then turn round and put a child into a different 
institution. If the parents accept that, that is fine; 
however, those who believe that children should 
be brought up by a father and mother who are 
married should be able to choose to put the child 
with such a family. We are not saying that there 
should be strict rules for everyone, but people who 
adhere to and observe religious rules and want 
their children to be brought up in that way should 
have that choice. After all, the issue is what is 
good for the child, which is best left to the parents. 
Of course, when the child becomes an adult, they 
can do what they like. 

Mr McAveety: But if the adult happens to be 
gay or lesbian, they cannot adopt. 

Dr Beltagui: If children are brought up in a gay 
or lesbian household, there is a greater possibility 
that they will follow that line. However, if they are 
brought up in a household with a mother and 
father, they could go either way. We give the child 
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what we know—and, after all, giving them what we 
know is better than giving them what we do not 
know. Because we have known for centuries that 
a family is headed by a father and mother, we put 
the child in such a situation, especially if that is 
what its parents want. If the parents do not mind, 
that is another matter. 

Mr McAveety: I am sure that people have other 
perspectives on the matter. 

I am the adoptive parent of two children. The 
assessment process that I went through was 
intense and rigorous. I was a schoolteacher at the 
time and saw for myself what 15 or 16-year olds 
who were expectant parents had to go through. 
However, although I was asked about my family 
circumstances, stability and commitment and was 
asked to provide testimonials from other people 
who knew me, I was never once asked about my 
sexuality. Given that professionals will be left to 
make those judgments and given the role that 
faith-based adoption agencies and your own 
organisations play, why, from some of the 
evidence that we have received, have you worked 
yourselves up into such a lather about the bill? 

Dr Beltagui: You might not have asked that 
question before the civil partnership legislation 
came along. 

Mr McAveety: I concede that point and, indeed, 
we could have an intellectual debate about it. 
However, we are grappling with the question of 
what is in children’s interests. We understand the 
position of people in the Muslim and Christian 
faiths, but the question is how we address 
children’s needs given that the legislative 
framework has changed since the issue of 
adoption was last dealt with. 

Dr Beltagui: The legislative framework might 
have changed, but the beliefs of some people of 
faith have not. 

Dr Macdonald: As far as the interests of 
children are concerned, that is a question of 
perspective. I have to say that I understand the 
Executive’s position on the matter. However, our 
approach to the issue is based on first principles. 
For example, what is marriage about? Is it just a 
convenient social contract between two individuals 
or is it something more than that? My 
understanding is that it is an integral part of 
creation and an integral part of the revelation of 
God’s character and purpose. Ultimately, it is in 
the best interests of children for them to be 
brought up in the framework that God has created 
for us to live in. 

We understand that not all marriages are 
perfect, because none of us is perfect. However, 
as an institution, it is the framework that has been 
set down. That is where we are coming from. We, 
the committee and the Executive have a choice to 

make. Do we believe that it is in the best interests 
of children for them to be brought up in that 
framework or not? That is the choice that we 
would lay before you. 

Father Fitzpatrick: As I said, we have 
theological understandings of marriage, which are 
backed up by anthropology and psychology. We 
believe that the best circumstances in which 
someone can develop properly, psycho-socially 
and emotionally, are provided by the example of a 
loving father and mother. That involves the 
complementarity of the sexes. We are male and 
female. A woman and a woman or a man and a 
man cannot be parents, from a simple, 
anthropological point of view. 

The second paragraph of the conclusions in 
annex B of the research report that was referred to 
earlier says that 
“the studies do seem to indicate some differences in the 
behaviour and attitudes of children raised in families 
headed by gays and lesbians”. 

Mr McAveety: Does it say what those 
characteristics are?  

Father Fitzpatrick: No, but that is not my issue. 
My issue— 

Mr McAveety: So the differences could be that 
those children are positive, gentle, caring and 
thoughtful, could they not? 

Father Fitzpatrick: The conclusions go on to 
say that further research is needed. They point out 
that most of the circumstances in which such 
adoptions have taken place concern situations in 
which a child is adopted by their parent’s same-
sex partner. That is a slightly different situation. 

Coming from a medical background, I know that 
someone who wants to introduce a new drug, 
treatment or procedure has to prove that it is safe; 
you cannot— 

The Convener: You have made that point 
several times and I do not think that we need to 
labour it. The question I would put to you is, how 
can you do the research if you never allow the 
thing to happen? 

Father Fitzpatrick: My argument would be that, 
in the best interests of the children, we, perhaps, 
do not want to do that. We have 2,000 years of 
parenting and longer than that of human family 
development. We have an understanding of 
families within all cultures. Are we the nation that 
wants to begin that experiment? 

The Convener: I am not trying to be difficult, but 
you are arguing that we should not allow this to 
happen because no research has been done. I am 
asking how we can conduct that research if the 
thing does not happen. It is a tautological 
argument. 
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Father Fitzpatrick: It is, but if we want to act in 
the best interests of children, we should stay 
where we are. 

The Convener: I think that people’s view of 
what is in the best interests of children might have 
been arrived at without research being done, but 
that is a different issue. I am concerned about the 
fact that you are repeating the same argument 
again and again. We have heard it and understood 
it.

Dr Beltagui: Earlier, there was a suggestion 
that we should wait a couple of years and see 
what happens in other places that allow it. 

The Convener: That is a matter for the minister 
to consider. I am just saying that repeating the 
same argument does not help the committee. 

Mr McAveety: Many of us come from various 
faith backgrounds, whether that is because we 
have been active in a faith or because we come 
from families that have been. We have heard, in at 
least two submissions this morning, that the issue 
is a matter of first principles for some people. That 
means that, unless some astonishing change 
takes place, the first principle will not change, 
whether we wait two years or not. 

If the only choice was either to leave a child in 
care or, after full and rigorous assessment by 
social work professionals, to have that child 
adopted by a same-sex couple or an unmarried 
couple, what would be your view? Ultimately, that 
is the extreme test case, which I put to you 
because we have heard some absolutist views. I 
understand and respect those views, although I 
might not totally agree with them. Would you 
prefer children to remain in care or to be adopted 
by a same-sex couple or an unmarried couple? 

Father Fitzpatrick: We might be being unfair 
with regard to the way in which we have been able 
to look after and care for children in residential 
complexes or foster parenting situations in the 
community. It is a good principle not to legislate for 
extremes or exceptions. The constant idea that 
our homes and institutions are not adequate 
places is something else that we need to look at. 

11:00
Mr McAveety: None of us has a good history in 

that, Father, have we? 

Father Fitzpatrick: Exactly. None of us has. We 
have all—I hasten to say “all”—let things go in the 
past that we know were not acceptable and which 
we regret and feel have been painful for many 
people. We should keep an eye on our residential 
accommodation and consider how we can improve 
the facilities that we offer. 

Dr Macdonald: Frank McAveety referred to his 
friend. The comment was made earlier that the bill 
is not about a right of adoption. I accept that that is 
not the Executive’s intention, but it is easy to stray 
into that mentality and that type of thinking. 

On Frank McAveety’s specific question, the 
important issue is to create a loving context. Our 
argument is that that is best created within 
marriage, and I said that we should try to do all 
that is possible to increase the number of people 
who are brought up in that situation before we 
have this debate. We do not believe that that has 
yet happened. 

We may well be faced with the situation to which 
Frank McAveety refers, but I do not think that 
many extra people will come forward. The figures 
that the Executive gave me for single people 
adopting in Scotland were in single or double 
figures. Perhaps the Executive can clarify that. 

Mr McAveety: So what are you worried about, if 
so few people will come forward and such 
adoption will not happen in a large number of 
cases? 

Dr Macdonald: If the proposal is about the 
welfare of children—as you, on behalf of the 
Executive, say it is—how will it significantly 
improve the welfare of children if it applies to so 
few people? What is the problem with waiting for a 
couple of years? In the meantime, let us see 
whether we can do more to encourage couples to 
come forward to adopt children. 

Morag Mylne: It is important to register that the 
Church of Scotland has a different view. As I have 
said, there is a diversity of views in the Church of 
Scotland. I represent the church and society 
council of the Church of Scotland. Having 
considered the matter with some care, the council 
came to the view that, in answer to the absolute 
question whether care should be provided in an 
institution or should come in the form of adoption 
by a same-sex couple—provided that all the 
assessments are in place and provided that the 
couple can satisfy all the requirements that the 
environment will be stable, loving and so on—it is 
preferable for the child to enjoy the benefits of that 
stable family relationship. 

Frank McAveety gave a couple of examples. 
The person to whom he referred could no doubt 
satisfy the requirements—the same requirements 
that a married couple would have to satisfy—and if 
she and her partner could provide the required 
level of care, it would be appropriate for them to 
be able to adopt. 

From the church’s perspective, it is consistent to 
say that marriage is the environment in which the 
needs of children are best met and that, in 
general, marriage is the ideal circumstance for 
bringing up children, but at the same time to say 

172

340



3369 7 JUNE 2006 3370

that there will be circumstances in which single 
parents—whose role in bringing up children in 
thousands of families throughout Scotland should 
not be undermined—do a fantastic job. It is 
consistent to say that, although marriage is the 
ideal, there are single parents who do a great job 
and that there will be circumstances in which 
unmarried couples and same-sex couples can 
provide the required level of support, care and 
stability for children. There is not a fundamental 
inconsistency in holding to the first principle but 
recognising the reality of circumstances as they 
exist. 

Dr Macdonald: The ideal, which we would all 
recognise, is to try to sort out the problems that 
the natural parents might have so that they can 
bring up their own children well. However, we all 
know the difficulties in relation to that. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): That leads us nicely on to the next issue, 
which has been touched on: the role of the 
extended family and the need to extend the pool of 
people who can provide care. We are talking 
about a pool of adopters, but it is more than that. 
The bill does not really address the issues of the 
extended family, kinship care and the extra 
support that is required to make such situations 
work well. 

Lots of families are providing such care at the 
moment, some of them without much help, support 
or recognition. The issue is not one of people 
seeking payment to look after their family 
members; it is about their wanting to take the 
children out of relative poverty. They want to 
provide the children with the things that other 
children have. Many grandparents are having to 
bring up the next generation and they are not 
being given the preparation to do so. If they are 
being asked to do that, they require support.  

My questions are addressed to all panel 
members. Should the issue have been addressed 
in the bill? How would you like consideration of the 
issue to be extended? How does it link in with 
permanence orders, which I hope will take children 
out of looked-after and local authority care? I know 
that the issue is a huge one. 

Dr Beltagui: As I mentioned earlier, one 
important aspect is to bring as many relatives as 
possible into the loop. That will solve a lot of the 
problems. Unfortunately, we are beginning to see 
an increase in the number of day centres that look 
after older people, even in young communities 
such as the Muslim community, which has been in 
the country for only a small number of years. That 
is happening because of the increasing number of 
older people in our communities. We have not yet 
got to the stage of having adoption agencies and 
so on. If such provision is included in the bill and is 

pushed by the Executive, I am sure that it will be 
of assistance to grandparents. 

Like the member, we too know of cases in which 
families are looking after the children of their 
relatives. For example, if one couple cannot have 
children and another couple has children, one of 
the children will stay with their uncle or other 
family member. We need to improve the situation, 
however. A lot of resources are being put into 
many areas; we should also give resources to 
families in that situation.

Father Fitzpatrick: The family is a primary unit 
involving not only mother and father but siblings, 
aunts, uncles and grandparents. My parish covers 
a very mixed area of Greenock. I know of 
numerous grandparents who are struggling not 
only because of their age and the generational 
differences but because they are looking after their 
grandchildren. That is normally because their 
children—the parents—are suffering from illness 
or addiction. The grandparents do not get the 
support and help that they need from the state. 
Everything that they get is given unofficially; their 
rights are not really recognised. 

As I said, the family is a primary unit, and the 
state should do as much as it can to support and 
assist that unit. The state should intervene in the 
family situation only when it is absolutely and 
utterly necessary that the children be removed. 
Permanence orders might help in that regard. 
Funding never ceases to help; I am talking about 
not only funding care but funding the extra costs 
and burdens that are involved when aging couples 
care for their grandchildren. I know of one elderly 
couple in that situation whose grandson is getting 
to the troublesome teenage age. The grandfather 
finds it tiring to have to say, for example, “What 
time did you come in at, son?”

Perhaps it would have been good if the bill had 
concentrated not only on the care that is delivered 
through adoption but on the broader range of care 
options for children whose birth parents are no 
longer fully capable of looking after them, in the 
genuine sense of the term. 

Dr Macdonald: Rosemary Byrne highlights an 
important point, which is that the debate can often 
become a bit polarised. The nuclear family can be 
seen as the only option, but the family is much 
bigger than that. Western society in particular 
places an emphasis on the nuclear family at the 
expense of the wider family, whereas many other 
societies have a broader concept of the family. 

That wider concept does not need to detract 
from the primary responsibility that parents have 
for their children, but society as a whole needs to 
rediscover the place of the wider family. The first 
stop in an adoption case should be the question, 
“Who else is there in the family?” We need to 
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ensure that local authorities and the Executive 
enter into dialogue with families. They need to ask, 
“What can we as a society—as local or national 
Government—do better to help you?” 

Morag Mylne: The Church of Scotland point of 
view is that the role of other family members and 
the value that they bring to relationships should, of 
course, be affirmed and upheld. How that is given 
practical support is important. 

Our view is that grandparents, siblings and other 
members of the extended family who are involved 
in the care of a child should have the right to 
request support from a local authority and that 
local authorities should offer support, where it is 
appropriate to do so. Perhaps support should not 
be automatically provided, but it should be 
provided if requested. 

From a church point of view, I do not want to 
comment on the question whether the support 
aspect should be included in the bill. However, I 
note the question. 

Debbie Wilkie: People did not comment on the 
issue when we canvassed views prior to this 
meeting. However, having followed the earlier 
parts of the consultation, I am certainly aware of 
the issue. An example of the expense that can be 
incurred is the case that was raised of an elderly 
couple with a small car who might suddenly have 
to buy a people carrier if they got involved in 
taking care of children from within the extended 
family. I agree with Morag Mylne. The view seems 
to be that support should not be given 
automatically to people in such situations but that 
it should be considered. 

Lord James Douglas-Hamilton: The panel has 
made important points about a possible opt-out 
provision. If any of you would like to send in 
suggested amendments on issues of concern to 
you, that would be helpful. 

Dr Macdonald: I would like the committee to 
clarify something. My understanding is that the 
Executive considers the equality aspect a 
reserved, not devolved, matter, so it would be 
helpful to have independent legal opinion on that. 

The Convener: In what respect? 

Dr Macdonald: The Executive can argue for 
itself, but it is saying that the equality aspect in the 
bill would be an opt-out from equality legislation, 
which is reserved. In that case, the provision 
would get caught up with the Department of Trade 
and Industry, the women and equality unit and 
regulations on sexual orientation. 

The Convener: The committee is aware of the 
issues to which you refer and we will obviously 
consider them for our report. However, that does 
not prevent you from producing suggested 
amendments. Obviously, it would then be for the 

Executive and the committee to consider their 
position on such amendments. If you want to 
suggest amendments and committee members 
are willing to lodge them, that can be done. They 
would be considered at the appropriate time at 
stages 2 or 3. 

Dr Macdonald: Okay. 

The Convener: The Executive could then 
advise whether it felt that the amendments were 
competent in terms of our powers. 

Dr Macdonald: Even if what the Executive says 
turns out to be the case, we can consider that. It 
would still be helpful if the committee drew the 
issues to the DTI’s attention and informed it that 
we are concerned about them. 

The Convener: My understanding is that the 
DTI is conducting a consultation on goods and 
services, which fall under its remit. Obviously, you 
are all free to make what representations you wish 
to the DTI. 

Dr Macdonald: We have done so. 

The Convener: It is not a matter for our 
committee, I am afraid. 

Dr Murray: My understanding is that the 
adoption legislation in England and Wales 
includes regulations that allow agencies to refer on 
if they do not want to deal with particular types of 
couples. However, there may be challenges to that 
under forthcoming legislation from the United 
Kingdom Parliament. Even if we had something 
similar in our regulations, we would still have to 
discuss with the DTI how that would be affected by 
the forthcoming legislation. 

The Convener: My understanding is that there 
is nothing in the English and Welsh primary 
legislation about opt-outs, but that there is 
something about that in regulations. 

Dr Macdonald: There is concern about the way 
in which the English regulations have been written. 
Perhaps the Executive will want to think carefully 
about how it writes its regulations. For example, it 
should ensure that people with a strong faith 
perspective do not find that they are unable to get 
jobs in certain areas. I have an example that I can 
provide the committee with, if it so wishes. I think 
that such issues will have to be thought about 
carefully in the writing of secondary legislation. 

Lord James Douglas-Hamilton: Do you accept 
that it is perfectly competent for this Parliament to 
express a view on reserved subjects? 

Dr Macdonald: Yes. 

11:15
Lord James Douglas-Hamilton: We would 

welcome any recommendations that you have.  
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I have a further question. About a third of 
applications for adoption are refused; there has 
been only limited research on the subject of same-
sex partners adopting, and we do not know how 
many such applications there will be, but it might 
be only a limited number. Bearing all that in mind, 
if the majority of members of this Parliament were 
to take the view that there should not be a legal 
bar, would it be your recommendation that this 
area should be treated with particular care and 
caution? Indeed, I hope that that would be the 
case with all adoptions. 

Dr Macdonald: I am not quite sure that I 
understood the question. Do you mean if the 
Parliament wished to accept the bill as 
introduced? 

Lord James Douglas-Hamilton: If there is a 
majority vote in the Parliament that there should 
not be a legal bar on same-sex partners adopting, 
would it be your recommendation that that area 
should be treated with particular care and caution? 

Dr Macdonald: The first point that I would 
make—in a sense, I am avoiding answering the 
question, but perhaps I am answering it in a 
roundabout way—in relation to unmarried couples 
is that whether a couple was married should be a 
primary consideration in relation to judging the 
stability of their relationship. In relation to same-
sex partners, if the bill goes through, we would 
undoubtedly encourage caution, but that does not 
mean that we endorse the bill or the proposal. 

The Convener: There are no further questions, 
so I thank the panel for giving evidence this 
morning. It has been useful to get your 
perspective, and I am sure that the committee will 
reflect carefully on all your comments. 

11:16
Meeting continued in private. 

11:32
Meeting continued in public. 

The Convener: Our final panel of witnesses on 
the Adoption and Children (Scotland) Bill consists 
of the Minister for Education and Young People, 
Peter Peacock, the deputy minister, Robert Brown, 
Rachel Edgar, who is the head of the Executive’s 
looked-after children and youth work division, and 
Peter Willman, who is the bill team leader. I 
welcome you all. 

I invite the minister to make some brief opening 
remarks, which will be followed by questions. 

The Minister for Education and Young People 
(Peter Peacock): I will take about five minutes to 
set out a few thoughts, after which I will engage 
with the committee in the usual way.  

Robert Brown and I are grateful for the 
opportunity to give evidence today. I know that you 
have taken a great deal of evidence, so you will be 
up to speed on the detail of the bill. I will set out 
some of the rationale for the direction of travel of 
our policy and will pick up some points that have 
come up in earlier evidence. 

My first point is that our recommendations and 
our policy approach are heavily informed by the 
work of the adoption policy review group, the 
members of which included people with direct 
experience of adoption—such as people who had 
adopted children, people who had themselves 
been adopted and people who had given up 
children for adoption—lawyers and social workers 
who worked in the area and Sheriff Principal 
Graham Cox, who chaired the group. The group 
made a series of recommendations to us, the 
overwhelming majority of which we accepted. 
They form the basis of our proposed 
modernisation of the adoption process. 

The adoption policy review group was set up to 
examine whether adoption represented a way 
forward for some of our most vulnerable young 
children. The backdrop to that was a significant 
decline in the number of children who were being 
adopted and a shift in the pattern of adoption away 
from the adoption of very young children—
babies—towards the adoption of older and much 
more challenging children. 

The group’s report came out in June last year. 
Later that month, we issued a consultation paper 
in which we adopted the overwhelming majority of 
the group’s recommendations. Within a year, we 
introduced the bill, which is a big piece of 
legislation, in that it contains more than 100 
sections. The committee is now well through the 
taking of evidence at stage 1. We were able to 
move so quickly because of the foundations that 
were laid in what was an extremely thorough piece 
of work by a well-informed group. We wanted to 
produce a bill quickly both because adoption is 
important and because there was a need, in cases 
in which adoption was not possible, to improve 
youngsters’ lives by giving them much more 
stability.

By the time the bill becomes an act of 
Parliament, it will have been some 30 years since 
the last substantial change was made to the 
legislation on adoption. Patterns of family life have 
changed dramatically. Most of our proposals are 
completely uncontroversial—I will come on to deal 
with those that are controversial—and the broad 
thrust of the reaction to them by all who work in 
the field of adoption is that they are a welcome set 
of changes. However, we obviously need to get 
the detail right and I know that the committee will 
scrutinise the proposed measures closely and 
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produce suggestions on how they can be 
improved. 

As you know, we have taken the opportunity to 
produce a stand-alone bill, which pulls together all 
the various existing pieces of legislation. It is 
better to do that than to amend the existing 
legislation substantially, because those who 
administer the law will be able to find all the 
relevant provisions in one place.  

A key feature of the bill is the new permanence 
order, which for some children may lead on to 
adoption in due course. For those children for 
whom adoption does not prove to be the way 
ahead, the permanence order will ensure that they 
have a stable and secure setting for the rest of 
their childhood. That represents an important step 
forward for those children. 

We aim to take a power to set a more national 
approach to the provision of fostering allowances. 
I am clear that we need to gear up our actions at 
national level significantly so that we can better 
co-ordinate our work on fostering, which is a 
service that is of inestimable benefit to Scotland. 
People who are foster carers are heroes, but the 
work that they do on our behalf goes largely 
unsung in society. My officials are examining a 
range of issues that will be dealt with in a new 
fostering strategy, which will enable us to gear up 
our actions on fostering. We hope to announce 
that strategy later this year. We concluded that the 
only way to take powers on fostering allowances 
was through primary legislation. 

The bill includes a range of new measures to 
modernise and update the existing law on 
adoption, although, broadly, it retains the existing 
framework and principles. People who are affected 
by adoption will have clearer rights to access 
support services, and rights to information about 
adoption will be clarified. The absolute ban on 
applications by birth parents for contact once their 
child has been adopted will be removed, but 
safeguards will be put in place to ensure that such 
contact happens only if it is in the child’s best 
interests and to protect adopted children and their 
adoptive families from repeated or vexatious 
applications. 

The bill will also put in place additional 
safeguards for intercountry adoption. It includes 
powers to restrict adoptions from certain countries 
if there are concerns about particular practices—
for example, if it is considered that coercion or 
financial gain might be a factor in adoptions from 
those countries. 

As you are aware, the bill will allow unmarried 
couples to adopt jointly for the first time. Aspects 
of that proposal are controversial for some people, 
so I should provide a few words of explanation, 
especially given the evidence that I know the 
committee has received on the issue. 

The first point to make is that the absence of a 
bar on adoption is very different to there being a 
right to adopt. I want to make it absolutely clear 
that, regardless of their status as an individual, no 
one has a right to adopt a child. All prospective 
adopters will be subject to intensive and rigorous 
assessment before any adoption takes place. In 
our society, it is far more difficult to become an 
adoptive parent than it is to become a natural 
parent. It is proper that the scrutiny process is so 
thorough. 

In the final analysis, the court must be satisfied 
that it is in the best interests of a child to be 
adopted by the prospective adoptive parents 
concerned, taking into account all the 
circumstances. What is in the best interests of the 
child is the key consideration throughout the 
process. The courts will reach decisions that give 
children the secure and safe family lives that they 
require with parents who can meet their individual 
needs. That is the crucial thing. Every decision 
must be taken on the basis of the individual 
circumstances of the case and the individual 
interests of the child. 

It is important to stress again that unmarried 
couples can already adopt—when one partner 
adopts as a single person and the other partner 
secures limited rights, through a court order, in 
relation to the parenting of the child. That has 
been true since 1930, whatever the sexual 
orientation of the people involved. The bill simply 
puts that existing ability on a more satisfactory 
legal footing from the child’s point of view. It gives 
the child more rights. It creates a direct parental 
link to each of the couple and, to give a particular 
example, the child will have improved inheritance 
rights in relation to both parents. That might 
involve not only money and goods but rights to 
benefit from pensions, life insurance policies and 
so on. Our focus has been on improving the child’s 
rights.

If we look beyond the purely legal 
considerations, for many children the most 
important advantage will be the emotional security 
of knowing that both partners are responsible as 
parents, not just one of them. 

The simpler route to adoption will attract some 
unmarried couples who might previously have 
been put off the idea of adoption. Our purpose is 
partly to open up more opportunities for adoption. 
We know that the security that adoption can 
provide improves children’s life chances. 

I think that that is all I need to say by way of 
introduction to our policy rationale. I know that the 
Finance Committee has raised financial issues 
with you that you will probably want to explore with 
me. However, I intend to write to the committee to 
pick up on all the financial points that have been 
raised. I will try to send a further submission to the 
committee very quickly. 
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Robert Brown and I are happy to take your 
questions. Because parts of the bill are highly 
technical, I may well look to my officials to rescue 
me from the difficulties that, without their help, I 
might get into. 

The Convener: Thank you for those opening 
remarks. Many issues have arisen during our 
evidence taking, and our questions will try to follow 
the order of the bill as closely as possible. We will 
come on to the report from the Finance Committee 
in due course. 

I will start our questions. Chapter 1 of the bill is 
on adoption support services and chapter 4 is on 
post-adoption support services. What practical 
differences will the proposed revised framework 
for adoption support services make to those 
affected by adoption? 

Peter Peacock: Pre-adoption services concern 
the assessment processes for trying to secure a 
placement or matching for the young person, and 
they will remain largely unchanged. However, 
post-adoption services could change. Currently, 
local authorities have the power to provide any 
necessary support for those involved in adoption. 
Practice across Scotland varies, as does quality. 
As you know, the proposal for post-adoption 
services is that there will be a right to an 
assessment for those who are most involved—the 
children, the adoptive parents and the birth 
parents. Other people, such as siblings or 
grandparents, may request an assessment. 

When people are given a right to an 
assessment, there is a duty on the local authority 
to produce a care plan. That is new. There is a 
ministerial power to issue guidance and possibly 
regulations. We intend to use that power, certainly 
in relation to guidance. We will also be putting in 
more resources. We want to improve the quality of 
the services available; we want them to be of 
equal quality across Scotland. 

We have evidence from the Fostering Network 
about a lack of understanding among those who 
are involved in adoption of the range of services 
that are available. As part of the new approach, 
we want to gear up the system and ensure that the 
services are available and that people are much 
more aware of the opportunities to take them up. 

In practical day-to-day terms, I suspect that 
many of the services that local authorities offer at 
present to provide advice, support, information 
and guidance to parents, children and others will 
remain, at their core, the same. However, we want 
the services to be enhanced and people to be able 
to recognise more readily that such services are 
available. In giving the right to an assessment and 
creating a duty to create a care plan, our aim is to 
ensure that the process is much more properly 
planned and coherent in delivering for people. The 
intention is to gear up the present system. 

11:45
The Convener: In much of the written and oral 

evidence that we have received, concerns have 
been raised about the language in the bill. For 
example, one issue is why the term “post-adoption 
services” is used rather than “adoption services”. 
Concerns have also been expressed that the term 
“care plan” perhaps sends the wrong message, 
given the relationship with looked-after children. 
Why has that language been chosen? 

Most respondents agreed that support for 
adoptive families and those who are affected by 
adoption should be lifelong, but the care plans will 
be in place for a fixed three-year term. Nobody is 
clear why that period has been picked or what the 
implications are for those who need continuing 
support beyond three years. 

Peter Peacock: I am not hung up on the 
language. If there are better ways of describing 
the proposals, I am relaxed about considering 
them. As members know, in creating bills, we pass 
over our policy instructions and the detailed bill 
language comes back. I am happy to consider any 
recommendations that the committee makes on 
language. 

I ask my officials to keep me right on this, but I 
understand that the thinking behind the proposal 
for three-year care plans is that, if a child and 
family who receive a package of services move to 
another local authority area, the originating local 
authority will be responsible for financing and 
delivering the care plan for the remainder of the 
three-year period, at which point the new authority 
will take over responsibility. I ask Rachel Edgar to 
confirm that that is broadly correct. 

Rachel Edgar (Scottish Executive Education 
Department): That is correct. 

Peter Peacock: The intention is not that the 
care plan process will last for only three years. I 
take the point that, in an adoptive family 
relationship, there is a potential requirement for 
continuing support for long periods. Also, 
additional support may be required at particular 
points, such as transitions. We intend support to 
be available to the family throughout. I want to 
make it absolutely clear that we in no way seek to 
limit the support to a three-year period. If any 
dubiety arises about the interpretation of the bill, 
we will consider that and try to remove the dubiety. 

The Deputy Minister for Education and 
Young People (Robert Brown): Another point is 
that, with adoption and, to some extent, with 
permanent fostering, part of the aim is to create as 
normal a family situation as possible. Therefore, 
as Peter Peacock said, the need for support goes 
up and down over time. For example, a greater 
need may arise during the teenage years, when 
new questions are asked. Behind the measures is 
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the policy that we should intervene as little as 
possible and in accordance with the family’s needs 
and desires. However, all-encompassing support 
should be available. 

Mr Ingram: I move on to chapter 2. Sections 9 
and 10 restate the existing law on the matters that 
the courts and adoption agencies are to take into 
account, but they add a requirement for 
consideration of 
“the likely effect on the child … of being an adopted 
person.”

What practical difference will that addition to the 
current law make? 

Peter Peacock: I will ask my officials for 
guidance in a moment or invite them to pick up 
from where I lead off. I think that, in part, that 
provision relates to the new options that will exist 
for children where adoption is not the only option. 
If we are constantly thinking about the test of what 
is in the best interests of the child, at some point 
we presumably need to apply that test by asking 
whether adoption would be in the best interests of 
the child in the circumstances. The new provision 
will at least allow that matter to be considered. To 
me, the provision is simply about ensuring that we 
constantly ask what is in the best interests of the 
child. I presume that the provision simply allows 
that to happen, but a further technical reason 
might lie behind it as well. 

Peter Willman (Scottish Executive Education 
Department): All that the minister has said is 
correct, but I should add two points. As has been 
pointed out, section 9(4)(c) is a new provision that 
is not contained in the Adoption (Scotland) Act 
1978. Our thinking behind that is that, with 
developments in research on adoption over the 
past few years, we have come to realise that 
adoption can have an effect on the person not just 
as a child but when they become an adult. Given 
that adoption can create difficulties and 
counselling needs not just in childhood but well on 
into adulthood, we simply wanted to reflect that in 
the provision and give that signal to the courts. 

Mr Ingram: Certainly, when Ken Macintosh and 
I visited Barnardo’s in Glasgow, we met people 
who had been in that situation.  

Access to so-called after-adoption services, 
which can provide people with information on their 
origins and so on, is very important to people. Is it 
envisaged that access to such services should be 
taken into account? 

Peter Peacock: There is a distinction between 
making decisions on what is in the best interests 
of the child—which allows us to embrace all those 
arguments and the research about what happens 
at different stages—and the services that are 
ultimately available. The services should be 

available for people who seek to access 
information in the way that has been described. 
We know from research evidence—perhaps 
further questions will be asked about this—that, on 
the particular issue to which Adam Ingram has 
alluded, counselling services are often required. 
Our intention is not in any way to limit those 
services but to embrace the knowledge that we 
need to seek to provide services for people at the 
appropriate time. 

Robert Brown: I think that there is a broader 
view of individual identity these days. The issue is 
not as black and white as perhaps it was thought 
to be at one stage, when people would say that 
the child was either a child of the birth family or a 
child of the adoptive family. There is an increasing 
recognition that people often end up resuming 
contact with their birth family even if there has 
been a gap of some years in between. The bill 
reflects questions about what the child’s identity is 
and how the child views the situation, which might 
have a lot to do with the child’s age at the time of 
the adoption. 

Mr Ingram: I have another question on the 
matters that need to be taken into account. When 
we heard evidence from LGBT Youth Scotland last 
week, we were asked to consider whether a wider 
range of factors could be taken into account, 
including, in particular, the child’s developing 
sexuality. Some people were attracted by the 
formulation in the English legislation, which refers 
to
“any of the child’s characteristics which the court or agency 
considers relevant”. 

Is the Executive willing to consider lodging an 
amendment in similar terms to those? 

Peter Peacock: We do not intend to do that. As 
always, I will listen to any views that the committee 
might have on the issue, but we have already 
extended the range of issues to be considered, 
including by providing for the child to be able to 
express their view on the process that they are 
going through and the outcome for them. Where a 
child is mature enough to do so, we will be able to 
capture their views. The bill already provides at 
least the opportunity for people to express a view. 

The range of considerations in the bill is the 
minimum that is required, but we think that we 
have captured what we need to capture in the bill. 
However, if the committee has particular 
recommendations on the issue, we will obviously 
consider them. 

Lord James Douglas-Hamilton: The Faculty of 
Advocates noted in its evidence that the bill 
creates a new range of criminal offences and said 
that it did not consider criminal law to be 
appropriate to deal with all adoption disputes. The 
inference that I drew was that it thought that any 
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inappropriate criminal conduct could be dealt with 
effectively under the existing law. 

Robert Brown: We are considering that issue 
further. We recognise that some of the offences 
have been taken forward from the old law to the 
new law, which might not be entirely appropriate. 

Rachel Edgar: There seems to be confusion 
because existing provisions are being replicated. 
Questions have been asked about whether that is 
appropriate, but the offences are not new. 

Lord James Douglas-Hamilton: The inference 
drawn from the faculty’s remarks was that the bill 
was in danger of being overprescriptive and of 
duplicating criminal law. I just mention that in 
passing. It is a drafting matter. I do not think that 
anyone doubts that criminal offences must be 
dealt with effectively. 

Peter Peacock: Given that the matter was 
raised in evidence, we will consider the 
implications. If we need to tighten up or clarify the 
bill, we will seek to do so in a sensible way that is 
consistent with our policy of dealing with criminal 
acts. 

Dr Murray: The Adoption and Children Act 
2002, which is the English legislation, states that 
cohabiting couples who are not married should be 
living together as husband and wife or civil 
partners in an enduring family relationship. The bill 
requires them to be living together as husband 
and wife or civil partners and to be in an enduring 
family relationship. Is the bill’s intention different? 

Peter Peacock: My understanding is that the 
intention is not different. I suspect that it is a 
drafting point rather than a policy point. We will 
have to ensure that there are no unintended 
consequences. 

Dr Murray: The evidence that we received 
earlier suggested that including unmarried couples 
would not add substantially to the pool of potential 
adopters. What is your response to that? It was 
suggested that only a few tens of people would be 
added. 

Peter Peacock: We got clear advice on that 
from the independent review group. Its view was 
that anything that is consistent with the best 
interests of the child and which could increase the 
pool of potential adopters is certainly worth 
considering. We know that adoption has benefits 
for young people. It is impossible to estimate 
precisely whether an extra 20 adopters—
unmarried couples who already have children or 
unmarried couples of a different status—will be 
added to the pool. The intention is to make 
adoption easier for unmarried couples given the 
joint nature of the commitment. It has been 
suggested to us that a number of unmarried 
couples want to make a joint commitment but the 

law does not currently allow them to adopt jointly. 
We think that the pool will be increased, but I 
genuinely do not know by how much. If the 
outcome of the process is to secure in the course 
of every year half a dozen, a dozen, 20, 30, 40, 50 
or 100 more adoption placements for young 
people, it will, unquestionably, have been worth 
while to pursue that policy objective. 

Dr Murray: It was suggested this morning that 
there might be problems with interstate adoptions. 
That was a new argument to me. Have you 
investigated that? 

Peter Peacock: We are not aware of any such 
problems. Will you expand on the point? 

Dr Murray: Father Fitzpatrick said that Sweden 
had had to withdraw equivalent legislation, 
because it had found that it had problems with 
interstate adoptions. 

Peter Peacock: I am not aware of that. Perhaps 
Peter Willman can comment. 

Peter Willman: Before an interstate or 
intercountry adoption takes place, the exporting 
country—if I can call it that—approves the match 
between the specific child and the adopter or 
adopters. In a sense, the exporting country can 
apply its own criteria. At the moment, most 
intercountry adoptions come from China, and if a 
single person is adopting, they are asked for an 
assurance that they are single and not living in a 
couple relationship. 

12:00
Dr Murray: So that is a condition placed on 

adoptions rather than a means of preventing 
interstate adoptions. 

Peter Peacock: The matter was raised earlier 
and we will consider it to see what lies behind it 
and its implications. 

Dr Murray: Some of the private adoption 
agencies, particularly those that are faith-based, 
have asked for some kind of opt-out that would 
allow them to refuse to take on in particular single-
sex couples, but I presume that unmarried couples 
could be included. They say that the guidance for 
the equivalent English act permits that. Is anything 
similar planned for the Scottish regulations that 
would enable faith-based adoption agencies to 
send a same-sex couple to a different adoption 
agency that might be better placed to help? 

Peter Peacock: I understand where people are 
coming from on that question and the concerns of 
the church and the faith-based agencies. I have 
offered to meet the church to talk through the 
issues, so that I can understand fully where it is 
coming from; I think that I understand but I want to 
make sure. I also want to provide them with the 
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assurances that I hope I can provide. It is not our 
intention that our policies should place the church 
and faith-based agencies in any difficulty 
compared with where they are today. 

The bill does not in any way change the current 
position; nothing in it will change how those 
agencies operate in Scotland. They can set criteria 
that they believe are appropriate for them and their 
work, and the bill does not change that. Therefore, 
as it stands, the bill should not interfere with their 
work in any way, but I am more than happy to 
discuss that with the faith-based agencies and 
with the church. 

On your point about referral, we know that those 
agencies, and others, can and do refer couples in 
circumstances in which they cannot provide a 
service. The national care standards, I think, cover 
good practice—if I can describe it that way—and 
the desirability, in keeping with proper practice, of 
referral to another service if an individual agency, 
whatever its characteristics, cannot provide a 
service. What is happening fits with current good 
practice. 

It is important that potential adopters have the 
range of services available to them in the Scottish 
context and are not deprived in any way. Who 
provides those services is less important. The bill 
does not affect how agencies operate today or will 
be able to operate. 

Dr Murray: Our understanding is that 
forthcoming UK legislation might make that more 
difficult and might make how agencies provide 
their services appear discriminatory. Have you had 
any conversations with the DTI about how that will 
affect the current position? 

Peter Peacock: I am aware of that. I am also 
aware that several of the faith-based agencies in 
the south have been making very vigorous 
representations to the DTI about the consultation 
paper. As part of Governments’ normal dialogue 
about such issues, I have been involved in 
exchanges with DTI colleagues. That still has a 
long way to run. I have certainly asked that the 
DTI be alert to the situation that pertains in 
Scotland and to our desire to ensure that the 
Catholic or other faith-based adoption agencies 
have a continuing part to play. 

As I have said, both the current and the 
proposed systems of adoption will give 
consideration to a person’s cultural background. 
We strongly believe that faith-based agencies 
have a continuing role to play in the administration 
of adoptions in the Catholic community. Our wish 
to enable such agencies to play their role will be 
the context for our discussions with the DTI. 

Dr Murray: Are you saying that it will be 
possible for faith-based adoption agencies to 
refuse to accept a couple because they have 

religious concerns about the couple’s relationship, 
but that in such circumstances, and in the context 
of the national care standards, they will be 
expected to refer the couple elsewhere? 

Peter Peacock: The national care standards do 
not make explicit comment on sexual orientation 
but address good practice in the round. If an 
agency cannot administer an adoption, for 
whatever reason, it is right to ensure that the 
person who wants to adopt can be dealt with 
elsewhere. Referral is the obvious answer and 
there is nothing in current legislation or in the bill 
to prevent that from happening. 

On an agency’s refusal to deal with a 
prospective adopter, there is a genuine tension 
between society’s desire to act equitably and 
properly and not to discriminate against people 
because of their sexuality or marital status and its 
desire to respect people’s firmly held religious 
beliefs. The bill does not bring those two desires 
into direct conflict, because it does not change the 
existing position, whereby faith-based agencies 
can set their own ways of working. My concern is 
to ensure that anyone who seeks to adopt in 
Scotland is properly considered and subject to the 
appropriate scrutiny. We can achieve that. 

The Convener: Many members want to ask 
about those issues. 

Fiona Hyslop: Catholic adoption agencies have 
opportunities because they work in a wider 
geographical area than do adoption services that 
are largely local-authority driven. Would it make 
sense to set up a national framework for adoption 
and a single point of contact that could link 
prospective adopters and local authorities that 
have children awaiting adoption? Such an agency 
could also provide support to Catholic adoption 
agencies that refuse to deal with certain people, 
because agencies with internal processes that 
discriminate against same-sex or unmarried 
couples will be in a potentially difficult position in 
relation to the Equality Act 2006. 

Peter Peacock: We should be careful about the 
language that we use. Robert Brown and officials 
have met Catholic adoption agencies and I have 
offered to discuss such matters with the church. I 
do not think that agencies are refusing to deal with 
people on the basis of prejudice; I think that they 
are saying, “We have a particular ethos and view, 
but we will ensure that people who approach us 
are referred to a place where they can get the 
services they require.” There is no hard-edged 
refusal to deal with people. Unmarried people 
have been able to adopt children since 1930 and 
homosexual people can and do adopt children in 
Scotland. The Catholic adoption agencies have 
existed in such a climate without there being 
problems and I see no need for problems in future. 
I do not want people to think that we are 
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encouraging agencies to take a prejudicial stance 
against a particular group of people. There is a 
way of managing the matter sensibly and the bill 
attempts to find the right balance. 

I understand your point about a national 
approach. If referral arrangements operate 
effectively as part of the national care standards, 
there should be no problem, but I will reflect on 
your suggestion. If there is a way of reinforcing the 
point through a system of connections between 
local authorities, I will be happy to consider it. 

Rachel Edgar: Work is being done on 
developing a national consortium. Already, there 
are local consortiums that share the names of 
potential adoptive parents and potential adoptees. 
A national system could help local authorities to 
place Catholic children with Catholic families that 
do not have an arrangement with one of the faith-
based organisations. 

Mr McAveety: You are saying that, as long as 
people enter into this area with reasonable good 
will, whether they are activists in the gay rights 
lobby or faith-based organisations, the adoption 
agencies that they are involved with should 
continue to do the valuable and incredibly good 
work that they do. You are saying that, if we can 
get some recognition of the various issues, we 
might arrive at a situation in which people 
recognise the values of various people in the 
debate and can continue to do the work that they 
do.

Peter Peacock: That is very much the spirit in 
which I want to continue. In the Catholic and 
independent adoption agencies, we have 
extremely experienced people who know their 
business and are there to help. We want them to 
play a part and we think that they have an 
important part to play. The more they can play a 
part in the overall picture, the better. I want those 
agencies to continue to do the valuable work that 
they do. As you say, with the right approach, we 
can achieve that. I am more than happy to keep 
trying to secure the reassurances that will help 
that process.  

Mr McAveety: On research into same-sex 
adoption, the evidence that we have received 
raises two points. One point is that most of the 
cases that have been examined concern children 
who have been adopted by their parent’s same-
sex partner. That is a point that is worth 
conceding. 

The second point is interesting. Annex B of the 
adoption policy review group’s document says that 
children who are in a family that is headed by a 
same-sex couple have certain characteristics, but 
it does not say what those characteristics are. Do 
you have any further knowledge of that? I imagine 
that the reason why the point was raised by a 

church spokesperson might be because those are 
characteristics that the church might consider to 
be of a more negative nature. Can you enlighten 
me a bit more about that research? 

Peter Willman: We agree with the first point. 
The great bulk of the research relates to situations 
involving genetic parents who have moved into a 
same-sex relationship. 

On the second point, my recollection is that 
annex B of the document surveys a large number 
of research studies of greater or lesser worth, in 
terms of the care with which they have examined 
the topic, the size of the sample that has been 
used and so on. My recollection is that one of the 
points that came out of some studies was that 
some same-sex households had what was 
arguably a more sensitive approach to the 
upbringing of children, which might or might not be 
a good thing. That would be one of the differences 
that they had in mind. 

Peter Peacock: I am sure that the committee 
has access to various pieces of research, but we 
are more than happy to make available any 
research that we have. I have to say that the 
research that exists is from a limited base and is 
quite difficult to interpret because of that.  

12:15
Robert Brown: The situation is a bit wider than 

it appears at first glance—it is not black and white. 
For example, many cohabiting couples get married 
after a baby is born. The distinction between 
marriage and cohabitation is not clear cut. 

As the officials have said, there really is no 
reliable evidence on same-sex adoptions. Very 
few people have been involved. The evidence 
relates only to situations involving a natural parent, 
rather than children who have been adopted. 
Therefore, there is a limit to what one can learn 
from the research evidence. 

Mr Ingram: We heard earlier from witnesses 
from faith-based organisations. As Elaine Murray 
has said, they were quite sceptical about the 
number of extra people who would get involved in 
adoption. They asked us to ask you what you are 
doing—apart from tinkering about with the law—to 
extend the pool of adopters. There has been a 
significant rise in the number of children who need 
care in a family situation. 

Peter Peacock: You are right to highlight the 
need to increase the pool of adopters. We will also 
have to increase the pool of foster carers. We 
know that outcomes for children who remain in 
their own natural home can often be dire. Changes 
in our society, such as an increase in drug taking, 
can lead to chaotic households, which can cause 
intense problems for kids, and it may be that a 
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greater number will require to be removed from 
their home. We also know that outcomes for 
children in residential care are consistently pretty 
awful and have been for generations. Residential 
care is not the best place for young people; about 
1,500 young people are currently in that situation, 
out of a total of 6,500 who are away from their 
home.

Everything points towards more fostering and 
more permanence orders, which the bill provides 
for, but also towards trying to increase the pool of 
adopters. In parallel with our work on the bill and 
on our fostering strategy, we are considering all 
the ways in which we can encourage people to 
think about adoption. The bill will give us a 
platform for that. 

Members will probably know this statistic—my 
officials will keep me right—but 47 per cent of live 
births in Scotland today are to people who are not 
married. Of that 47 per cent, 85 per cent are jointly 
registered. A huge number of people in Scotland—
and the trend is increasing—have children but are 
not married. The changes in the law in relation to 
that group will help to encourage more people to 
consider adoption in future. They will be able to 
adopt jointly and to take joint responsibility, just as 
they can for their own natural children. 

Yesterday, I read an article from the Scottish 
Catholic Observer that mentioned the need to 
encourage more married people to come forward 
to adopt children. I completely support that. The 
Executive has to gear up to promote all the 
different facets of better care for children. When 
the bill becomes an act, we will have a platform to 
help us do that. 

The forces at work, and the way in which 
adoption has been declining, mean that we have 
to gear up to provide the right kind of security and 
permanence for the most vulnerable young people 
in our society who have been dealt the worst 
possible hand. That is no fault of theirs, and we 
have to do better by them. That is what motivates 
all our thinking. 

The Convener: Section 32(1)(d) allows a single 
natural parent to adopt his or her own child when 
the other natural parent is dead or missing. Why 
does the Executive think that that is necessary? I 
understand that it is taken from the 1978 act and 
that it could be used to make legitimate a child 
who is born to a single woman. Given that the 
Family Law (Scotland) Act 2006 abolished 
illegitimacy, when would it ever be appropriate for 
a parent to have to adopt their child? 

Peter Peacock: I will have to seek the technical 
help of my officials on the question.  

Peter Willman: The convener is right in saying 
that the provision is taken from the 1978 act. I will 
be honest and say that we will have to look at it 

again in the light of the comments that have been 
made to us. 

The Convener: Thank you. If I had known that 
the answer would be so short, I would not have 
made the question quite so long. 

Fiona Hyslop: My question is on the dispensing 
with of birth parents’ consent. Concerns have 
been raised that the definition in the bill replicates 
the very broad definition in the English Adoption 
and Children Act 2002. The adoption policy review 
group expressed concerns on the ground of 
European convention on human rights 
considerations, and thought that the definition 
should be drawn more tightly. Why did you reject 
the review group’s approach and proposals? Are 
you convinced that the broad test in the bill is 
ECHR compliant? Is this the right thing to do? 

Peter Peacock: I am sorry, which section are 
you referring to, Fiona? 

Fiona Hyslop: Section 33, on parental consent. 
The definition is quite broad. People could 
interpret it in a way that made it easier to dispense 
with parental consent. The balance of power 
would then shift from the birth parent’s giving of 
consent to the social worker or whoever being 
more prescriptive and saying, “We do not need to 
get consent.”  

Robert Brown: It is fair to say that behind all of 
this lies the overriding and fundamental 
requirement that the actions that are taken are in 
the best interests of the child. That needs to be 
seen against the background of the additional 
criteria according to which adoptions will be 
assessed—are they necessary and are they in the 
best interests of the child? That underlies the 
consent issues where the natural parent objects. 
Obviously, that does not always happen; it 
happens only sometimes.  

I will have to pass over to colleagues on the 
technical bit. 

Fiona Hyslop: Why did you reject the review 
group’s recommendations? 

Peter Peacock: We will have to look into the 
technicalities of the issue, but I can pick up on the 
point of principle. There is no intention in policy 
terms to alter the nature of when consent can or 
cannot be sought. Are you referring in part to the 
permanence order provisions and the way in 
which they will operate? 

Fiona Hyslop: No. I refer to the making of 
adoption orders.   

Peter Peacock: That may relate to the 
procedures for freeing, to which the bill proposes 
changes. In this instance, convener, all that I can 
do is come back to the committee on the point. We 
need to look into it a bit more closely, in light of 
what Fiona Hyslop has said. 
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Fiona Hyslop: Similarly, under section 33, the 
ground that  
“the welfare of the child requires the consent to be 
dispensed with” 

is very broad, especially in the context of what the 
First Minister said about children from drug-
abusing families. We need some reassurance on 
the matter, minister. 

Peter Peacock: I completely understand the 
point. We will look again at the wording. The policy 
intent is not to shift the grounds. 

Fiona Hyslop: For my final question on this 
area, I return to the issue of adoption by same-sex 
couples. Is your view that, where parental consent 
is sought, the birth parent should have the right to 
provide conditional consent on the basis that the 
child does not go to a same-sex couple? Similarly, 
would the views of those who are aged 12 and 
over who were against being adopted by a same-
sex couple have to be taken into account? 

Peter Peacock: I may be oversimplifying the 
situation; if so, I ask Fiona Hyslop to correct me. If 
she is suggesting that a birth parent should be 
given a veto, my view is that that would not be 
desirable. As Robert Brown said, at the end of the 
day, we have to do what is in the best interests of 
the child. 

I do not think that saying to an adoption agency, 
the courts or whatever that the birth parents’ views 
should have primacy in such situations would hold 
water if the aim is to act in the best interests of the 
child. That said, the bill aims to ensure that the 
family’s views and religious and cultural 
backgrounds are among the factors that are taken 
into account in considering what is in the best 
interests of the child. The views of the child should 
also be taken into account if that child is regarded 
as having the capacity to give views. 

In the final analysis, all such information should 
be made available to those who make 
recommendations to the courts and to the courts 
themselves so that they can make final decisions. 
Decisions must rest there—there cannot be any 
veto as a result of primacy being given to one 
particular view. The views that are expressed must 
be given their proper weight. The courts will have 
to make the final decisions and judge whether the 
proper weight has been given to people’s views. I 
think that the mix of safeguards and intentions in 
the bill is correct. 

Ms Byrne: The Family Law (Scotland) Act 2006 
gave fathers parental responsibilities and rights, 
but its provisions are not retrospective. I am 
concerned about what would happen if a child was 
to be adopted with or without the consent of the 
parents. Would a father who did not have the 
responsibilities and rights that I mentioned, but 

who had registered the birth and been excluded 
from having input into the child, and the family of 
that father be included in discussions about 
whether the child should be adopted? The 
circumstances might be difficult—they might have 
been marginalised and not included in the 
process. How will the legislation deal with such 
matters?

Peter Peacock: I have just tried to clarify two 
points with my officials. I understand that the 
provision on taking into account the views of the 
family and relatives means that if the father still 
had parental responsibilities, he would be part of 
the wider family and his views could therefore be 
taken into account. 

There is a wider point. Through family group 
conference adoption techniques, people seek as 
much agreement and resolution of issues as 
possible among all the different components of 
wider families to ensure that disputes arising from 
concerns and anxieties relating to adoptions do 
not arise. In practice, people try to reconcile 
differences. 

On the legal provisions, I think that a father with 
parental rights would be entitled to make 
representations in the same way that the wider 
family would be, but I will double-check that. If I 
have made an error in saying that, I will come 
back to the committee on it. However, that is my 
understanding. 

Ms Byrne: What about fathers who do not have 
parental responsibilities and rights? The Family 
Law (Scotland) Act 2006 is not retrospective. 

Rachel Edgar: If the identity of a father is 
known, he will need to be notified, which will allow 
him to apply to the court and exercise his 
responsibilities and rights. However, we are talking 
about a trickier process that will gradually change 
over time as the Family Law (Scotland) Act 
2006— 

Ms Byrne: I can envisage situations in which 
relationships have broken down, perhaps as a 
result of drug misuse. Grandparents, for example, 
find themselves dealing with such circumstances. 
Half of the child’s family might not be included in 
the process and a child could be put up for 
adoption while the father and grandparents were 
still seeking access. I wonder whether the bill 
covers such situations. It worries me that it might 
not.

Peter Peacock: I will check that and get back to 
you.

Peter Willman: Section 98 is on notification of a 
proposed application for an adoption or 
permanence order, which is a new provision and 
does not replicate something in the 1978 act. It 
places a duty on local authorities, where they are 
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aware that an application is about to be made for a 
permanence order or an adoption order, to notify 
the father if he can be identified.  

12:30
Peter Peacock: There is a wider point, which 

Rosemary Byrne might have been trying to touch 
on, relating to future provision. There is currently 
an absolute bar on those who have lost birth-
parent rights from seeking access in a whole 
variety of ways, but that is perhaps a slightly 
different point. We are seeking to amend section 
11 of the Children (Scotland) Act 1995 to ensure 
that there is leave to apply to the courts to secure 
access in such circumstances. For example, 
someone who has been a drug-abusing or 
alcoholic parent but who has subsequently 
recovered and got stability back in their lives might 
want to re-establish contact with a child who has 
been adopted. We are trying to make provision in 
the bill to allow that case to be argued, so that 
someone could re-establish contact with their child 
in such a case, but that might be a slightly different 
point to the one that Rosemary Byrne was raising.  

Ms Byrne: That is quite reassuring. 

Robert Brown: It is fair to say that the section 
98 provision will allow much better involvement of 
people who, under previous legislation, have felt 
excluded—and have, in fact, been excluded—from 
the process. It is a difficult issue, because of the 
number of people with different relationships who 
might be involved. If committee members have 
specific views about the nuances of that provision, 
we would appreciate their guidance. It is a difficult 
area in which to balance the interests of people 
who have a legitimate involvement, those who 
have a technical involvement and might become 
more involved than they are at the moment, and 
those who are just being difficult, as is sometimes 
the case. A whole series of different situations 
could arise in such circumstances, and a 
reasonable process will allow consideration of 
what is in the best interests of the child, which is 
what underlies the whole bill.  

The Convener: Do any members have further 
questions on part 1? 

Mr Ingram: The Subordinate Legislation 
Committee was concerned about sections 39 and 
40, which give ministers the power to make 
regulations for the disclosure of information kept 
by adoption agencies  
“to adopted persons and other persons”.

The Subordinate Legislation Committee 
questioned the scope of the power. Is there any 
limitation to the “other persons” who can receive 
that information? The committee was also 
concerned about the nature of the information that 

will be collected, as no detail on that is given and 
there is therefore no detail on what information 
could be disclosed under section 40. What 
consultation have you been doing in that area? 
Can you give us some more detail? 

Peter Peacock: On your latter point, I imagine 
that the information gathered would also include 
medical information and that the provisions are 
being made in relation to that. We shall look into 
the point that you raise to ensure that there is 
clarity about the wording and that we are not 
creating a situation in which people are able to 
misinterpret the wording in any way. I shall ask 
Rachel Edgar to respond to your specific point 
about the words “and other persons”.  

Rachel Edgar: One of the main categories 
would be adoptive parents. There might be 
information that they need so that they can care 
for the child properly. However, we recognise that 
it is a complex area, where different people’s 
rights could be in conflict, so our intention is to 
consult on the regulations and to allow people to 
express their views at that point. There will 
inevitably be tension, but the overall policy 
intention is that people such as adoptive parents 
should have the information that they need to best 
care for the child.  

The Convener: We move on to part 2 of the bill. 
Rosemary Byrne has the first question.  

Ms Byrne: My question is about the making of 
permanence orders, which is covered by section 
84. Is there a mistake in the drafting? The current 
wording requires “an adoption agency” to apply for 
a permanence order, which might or might not 
lead to adoption. Should it not just refer to the 
local authority, as that is the body that will acquire 
parental responsibilities and parental rights? 

Peter Peacock: I am happy to challenge our 
lawyers to see whether they have made a mistake. 
I suspect that the answer will be no, but I can take 
up that point.

Rachel Edgar: People have asked about the 
drafting of the provision. As it is drafted, it means a 
local authority. The question is about the exact 
words that are used. We have asked our 
draftspeople to look at the provision and see 
whether they are content with it. 

Peter Peacock: It is not wrong, but we could 
improve it. 

Ms Byrne: I will move on, then. 
Many respondents expressed concern about the 

lack of detail about the interaction between 
permanence orders and the children’s hearings 
system. The APRG spent a lot of time on the 
matter. How do you envisage permanence orders 
interacting with the children’s hearings system? 
Do you accept that much more detail needs to 
appear in the bill? 
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Peter Peacock: As ever, if things emerge from 
evidence and we think that the provisions in the 
bill need to be looked at, we will consider them. I 
mean that genuinely—we will pick up on points 
and clarify our intentions if that is necessary. 

On your point about the interaction with the 
hearings system, under the current adoption 
process the children’s hearing would be involved 
initially in relation to a supervision order on welfare 
or residency grounds. If a more permanent 
arrangement—that is, adoption—was not made 
reasonably quickly, the hearing could renew the 
supervision order after six months. The court 
system would seek advice from the children’s 
hearing in relation to any freeing for adoption 
orders, and the hearing might also be asked for 
advice in relation to the final decisions of the court. 
There is interaction at a number of levels. 

Under the new permanence orders, which will 
replace freeing orders, the process will be 
truncated. Also, when a permanence order has 
been granted and permanence has been 
established, that will take over from the dimension 
of the hearings system that relates to welfare and 
residency. There might still be interaction with the 
hearings system if the child has supervision 
requirements and other needs that are being 
addressed through the hearings system, but that is 
a separate point. 

One of the reasons for permanence orders is the 
desire to give the child a greater feeling of 
permanence, security and stability. It has been 
argued that one of the things that acted against 
that in the past was the need to go back to the 
hearings system every six months—or whatever—
to re-establish what was going to happen to the 
child. For people in those circumstances, things 
were obviously very uncertain. 

In that context, there could be much less 
interaction with the hearings system, but it will still 
have an initial role. It might subsequently have a 
role in certain aspects, but not in the same way, as 
I described. 

Ms Byrne: Why does section 84 give no 
grounds on which a permanence order can be 
made? Again, that is contrary to the 
recommendations in the review. The section 
merely states that an order can be made if the 
parents agree or the parents’ agreement is 
dispensed with. It does not say why an order 
should be made. 

Peter Peacock: I did not follow that. Perhaps 
my officials can help with that. You mentioned 
section— 

Ms Byrne: Section 84. It does not state grounds 
on which a permanence order can be made. It 
merely states that an order can be made if the 
parents agree or if the parents’ agreement is 

dispensed with. It does not state why an 
agreement should be made. 

Rachel Edgar: The intention is that an order is 
made when it is in the best interests of the child. If 
that is not clear, we will have a look at the 
provision. 

Ms Byrne: Will you clarify it? 

Peter Peacock: We will look at that. 

The Convener: The issue is that section 84 
does not state the grounds on which a 
permanence order would be made. Those grounds 
seem to be taken as read. 

Peter Peacock: I am with you now. We will look 
at that. 

Robert Brown: I suppose that what we are 
getting is a broader range of possible situations, 
from short-term or temporary fostering through the 
permanence arrangements to adoption. It is a 
question of how they all fit together. I take the 
point.

Ms Byrne: Do you envisage the permanence 
orders including extended family members? 

Peter Peacock: In terms of the arrangements 
for permanence? 

Ms Byrne: Yes. I do not want to labour the point 
about kinship care, as we will come to that later, 
but I think that it is relevant to ask how you 
envisage the extended family members’ role. The 
issue has been raised by several witnesses, but 
there is nothing much in the bill to tackle the issue. 
It seems to me that permanence orders fit quite 
nicely with families who look after children within 
their family. 

Robert Brown: You are talking about the 
eligibility of extended family. 

Ms Byrne: Yes, and encouraging that pool of 
people to be available. 

Peter Peacock: There are several dimensions 
to this, and I will ask Rachel Elgar to pick up one 
of them. Part of the purpose of the permanence 
order is to divvy up the parental responsibilities, in 
a way that is not possible today, between the local 
authority and the foster parent with the 
permanence order or the person who is subject to 
the permanence arrangement on behalf of the 
child. If your question is about the extent to which 
that divvying up will involve the wider family, I am 
not sure that it will. However, the wider family will 
be involved in the process of deciding the 
permanence order. I ask Rachel Elgar to pick that 
up.

Rachel Elgar: As the minister says, the 
permanence order allows various parental rights 
and responsibilities to be shared. There is nothing 
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to preclude a family member—a grandparent, for 
example—having some of those responsibilities 
under a permanence order. 

Ms Byrne: What I want to know is whether the 
Executive would regard extended families as part 
of the pool that we need to engage with. 

Peter Peacock: To have the order? 

Ms Byrne: Yes. Absolutely. 

Peter Peacock: Yes. 

Ms Byrne: Right. That is fine. 

Fiona Hyslop: I have a question on section 87. 
We do not need an explanation of why 
permanence orders can be made. However, under 
sections 87(1)(a)(i) and 87(2), an adoption order 
will be revoked automatically when a permanence 
order is made. Is that a mistake, or is that part of 
your consideration? There are concerns that, once 
adoption orders are made, they should not be 
revoked. Why does the bill allow that? 

Peter Peacock: There will be circumstances—
there have been such circumstances—in which an 
adoption does not work out for a variety of 
reasons. Therefore, an adoption order may have 
to be revoked if that is in the best interests of the 
child. Rather than having the child left in an 
impermanent situation, a permanence order might 
be appropriate as a subsequent action. The 
provision allows that to happen. Sometimes, it just 
does not work out for folk and the situation has to 
be rectified. 

Fiona Hyslop: It might be that the concerns that 
have been expressed are about the legal status of 
adoption and the fact that adoption orders should 
not be revoked if that would weaken the situation. 
However, there is obviously a case for that when 
the adoption breaks down. Perhaps guidance on 
that would be helpful in explaining the conditions 
under which that would happen. 

Peter Peacock: Yes. We will have a look at 
that.

Peter Willman: We will have another look at 
that. At the moment, there are a number of orders 
that can allocate parental rights and 
responsibilities within an adoption order, although 
it is rare that that happens. Alongside the main 
effect of giving the adoptive parents the adopted 
child, the adoption order can also include contact 
conditions. Section 87 may also deal with that 
situation.

Robert Brown: In a sense, there is an 
equivalence between the adopted child in that 
situation and a natural child in a marriage or other 
relationship. Things can go wrong, and the 
adopted child can end up in the procedures—
almost anew—in the same way as a natural child 
can. That is the point, is it not? 

Peter Willman: We discussed a minute or two 
ago the grounds for making a permanence order. 
Sections 85(3) and 85(4) contain general 
requirements that the court should not make a 
permanence order unless it considers that it would 
be better for the child that the order be made. 
Subsection (4) refers to the fact that the need to 
safeguard and promote the welfare of the child is 
the paramount consideration. 

Fiona Hyslop: I am glad that I asked the 
question, as it has allowed you to find the 
provision again. 

12:45
Mr McAveety: I refer you to section 91, on 

variation proceedings. Why permit parties to make 
representations to the court to vary a permanence 
order rather than allow them title to oppose the 
action? 

Peter Peacock: I definitely have to look to my 
colleagues on that point. 

Rachel Elgar: We want to stop repeated 
vexatious applications for variation of a 
permanence order. The idea of a permanence 
order is that it provides stability and security for 
the child. We would not want to give title to 
somebody to make repeated vexatious attempts to 
vary the order. 

Robert Brown: It would be the terms of the 
order as much as anything else—the contact 
arrangements or whatever—that would be the 
subject of an application by the birth parents to 
change, regulate, improve or alter in some way. In 
many instances, there can be an obsession about 
the whole matter—rightly or wrongly, with 
justification or not—and there needs to be some 
sort of regulation of that. The original draft of the 
bill allowed such applications to be made. That 
was a reform of the law to give that right. 
Nevertheless, there should be some restriction of 
that if it is abused by people. 

Peter Peacock: Perhaps the point that you are 
making is that the description of those 
circumstances in the bill is inadequate. We need 
to look at that again, to see whether they can be 
described in a different way. 

Mr McAveety: I am going to ask my next 
question in an authoritative way, but I thank the 
committee’s legal adviser for making me sound so 
grand, as I would never have thought of this 
question. It is not trying to catch anybody out; it is 
just an attempt to tidy up the issues. In order to 
vary a permanence order, section 91(4) requires 
persons other than the adoption agencies to 
obtain leave to appeal against a permanence 
order. The Faculty of Advocates has criticised the 
provision on the ground that it creates an 
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additional opportunity for—as we mentioned a 
moment ago—contentious litigation. In any case, 
the provision seems to be inconsistent with section 
100—which itself is contrary to the 
recommendations of the review group—which 
does not require leave. Do you accept those 
criticisms? 

If you understand that question better than I do, 
congratulations. 

Peter Peacock: I will give an answer to the 
question in the same spirit in which it was asked. 
As you have raised the matter, we will look into it 
to ensure that the bill is clear and that the policy 
intentions are properly expressed. We will get 
back to you on that specific point. 

Mr Ingram: What is the policy intention behind 
the exclusion of section 11 orders when a 
permanence order is in force? 

Peter Peacock: Do you mean the leave to apply 
procedures and the automatic bar on access, and 
so on? 

Mr Ingram: No. Basically, people cannot apply 
for a section 11 order when a permanence order 
has been made. There must be a policy reason 
behind that. 

Peter Willman: You are referring to section 96, 
which talks about restrictions on making a section 
11 order. The policy thinking behind that is that we 
want the permanence order to encapsulate the 
position of the child whom the permanence order 
concerns, so that they have a clear understanding 
of where they are and what their position is. 

Mr Ingram: Is it to stop disputation? 

Peter Willman: Not precisely. A section 11 
order can give someone contact rights, but those 
can also be included in a permanence order. It 
seems better to include everything in the one 
permanence order, rather than have two orders 
and, potentially, two court processes running in 
parallel. 

Dr Murray: In the current situation, once an 
adoption order has been made, birth parents 
cannot seek a contact order. The review group felt 
that birth parents should have the right to go to 
court to argue that they should be awarded some 
contact. The review group also thought that, to 
avoid repeated vexatious applications, that should 
be allowed only with leave of court. However, in 
section 100, section 11 applications do not require 
leave of court. Why did you decide not to go along 
with the review group’s recommendation? 

Peter Peacock: We intend to lodge an 
amendment at stage 2 to deal with the question of 
leave to apply. We just did not have time to 
prepare that in the early stages of the bill’s 
drafting. We have signalled our intention to 

remove that absolute bar on contact and leave to 
appeal will be part of our proposals at stage 2. I 
think that we notified that intention to the clerks to 
the committee, but I apologise if we did not. 

Dr Murray: You touched on your intentions 
about fostering, but some of the fostering 
organisations raised concerns with us that the bill 
deals only with allowances. Why did you not make 
it an adoption and fostering bill? Do you intend to 
introduce fostering legislation in future? Can all the 
issues that were raised by the review group be 
dealt with by regulation rather than primary 
legislation? 

Peter Peacock: The answer is in your final 
point. The law on fostering is pretty robust and 
provides for a series of regulations to be made 
and for guidance to be issued. We can pick up 
every one of the recommendations that we need 
and want to from the adoption policy review group 
through either regulation or guidance without 
creating primary legislation. The only area for 
which we require to use primary powers is 
allowances, which is why we put that provision into 
the bill. However, we are confident that we can 
deal with all the other matters through the existing 
statutory framework. 

Dr Murray: Can you assure us that you will 
consult the fostering agencies on those 
regulations? 

Peter Peacock: Absolutely. We will consult 
them on any regulatory change and on allowances 
in particular. We have been looking at a range of 
issues as part of the wider fostering strategy that 
is being developed by officials, including how we 
plan for the supply of people into fostering. We do 
that in a sophisticated way in teaching and social 
work, but we have not applied the same 
techniques to this sector. 

We are looking at training, allowances, support 
services for foster carers, how current legislation 
serves or does not serve our needs and what new 
regulation might be required. A whole package is 
being worked through to make sure that we gear 
up our action on fostering. 

Dr Murray: What is the timescale for the 
strategy?

Peter Peacock: It is a very big exercise. I hope 
to say where we have got to before this year is 
out, but I am not in a position to say exactly when. 

Ms Byrne: Will you be looking at limiting to 
three the number of children placed with foster 
carers, unless of course a family group is to be 
placed, for which other arrangements would be 
made? The Fostering Network raised that 
important point with us. 

Peter Peacock: I am aware of the request and 
of the position south of the border. We will 
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consider the matter further and listen to the 
arguments as part of the fostering strategy. I 
remain to be convinced about the need for a 
change in that area; nonetheless, we will look at it.  

The Convener: In relation to the proposed 
regulations on fostering, I presume that it is the 
policy intention to bring eligibility for fostering into 
line with what is proposed in the bill, for unmarried 
and same-sex couples, for example. 

Peter Peacock: We have powers to do that by 
regulatory change under existing statutory 
provisions. It is the intention that once Parliament 
has expressed its view on the Adoption and 
Children (Scotland) Bill, we will make the 
appropriate parallel changes through the 
regulatory mechanism. 

Fiona Hyslop: Step-parent agreements were 
rejected when we considered the Family Law 
(Scotland) Bill. Are you thinking of reconsidering 
them in the current bill, given that a huge number 
of adoptions are step-parent adoptions? It might 
not be appropriate or desirable in today’s world 
for, say, a stepfather to adopt when the natural 
father is still around, so to make sure that the 
welfare of the child is considered, formalising the 
responsibilities of a stepfather in a step-parent 
agreement might be helpful. 

Peter Peacock: As Parliament dealt with step-
parent agreements during consideration of the Family 
Law (Scotland) Bill, we do not intend to reopen the 
matter in the current bill. 

Fiona Hyslop: Do you regard the bill as being 
primarily about the welfare of looked-after children, 
as opposed to the broader matters of step-parents 
and adoptions? Should the bill’s scope be widened 
at stage 2? What is your policy intention, as 
opposed to what the Parliament might do with the 
bill? Is it broad or is it about widening the pool of 
adopters and making it easier for children who 
move from care into adoption? 

Peter Peacock: Our policy intention is to 
improve the lot of looked-after children—that is, 
children who are away from their natural parents 
and natural homes and are currently in residential 
care, in foster care or living with friends or family. 
The bill is child focused and its purpose is to 
ensure that we give looked-after children better 
opportunities. For a variety of reasons, I would 
hesitate to encourage you to widen its scope but, 
ultimately, that choice is in your hands, not mine, 
as I understand it. 

Fiona Hyslop: The long title is broad indeed. 

The Convener: It is for me to determine 
whether an amendment is in the scope of the bill. 

Peter Peacock: I appeal to you, convener, to be 
conservative in that. 

Ms Byrne: I will make a brief point on kinship 
care. The Association of Directors of Social Work 
felt that an opportunity had been missed and that 
the bill should address kinship care to bring 
together the different dimensions of family 
placement. Children 1st also stressed the need for 
kinship care to be more fully considered in 
permanence planning. Can the bill do any more to 
promote kinship care? 

Peter Peacock: We are alert to the issues that 
are being raised, particularly by grandparents, but 
not by grandparents alone. We are alert to the fact 
that the social circumstances of our society are 
changing and that extended families are taking 
responsibility for children in difficult situations. 
They can get support from local authorities, which 
are empowered to give appropriate support and 
pay allowances. We know that that does not 
happen universally and that there are different 
approaches. As part of our overall thinking on 
fostering and adoption, we are also thinking hard 
about what more we need to do on kinship care 
and to ensure that proper support is available. You 
can expect us to say more about what we can do 
to improve our thinking on and consideration of 
kinship care as the year goes on. 

Also, the Social Work Inspection Agency is 
about to publish a report that considers kinship 
care. I am not entirely sure of the publication 
date—I cannot immediately remember whether it 
is pre or post recess—but the report is due to 
come into the public domain in the not-too-distant 
future. It will add a bit more to our knowledge and 
understanding of the situation and allow us to 
make some appropriate decisions about how to 
move it forward. 

The Convener: Last, but by no means least, 
Lord James Douglas-Hamilton wants to ask a few 
questions about the Finance Committee’s report. 

Lord James Douglas-Hamilton: I will ask five 
brief questions about funding. I hope that the 
minister will look into the points that I make. The 
British Association for Adoption and Fostering 
voiced concern that the assumptions that are 
made in the bill’s financial memorandum do not 
necessarily hold. It asserted that the assumption 
that increased levels of adoption will lead to a 
reduction in costs for supporting children who are 
currently in foster or residential care is fallacious. 
The BAAF suggests that not all children who are in 
care are suitable for adoption, as some are too old 
or have severe learning or behavioural difficulties. 
Could that be looked into? 

Peter Peacock: As I said in my opening 
remarks, we have picked up many questions from 
the Finance Committee’s scrutiny of the financial 
memorandum and from the committee’s evidence 
taking. Our intention is to come back to the 
committee on those. 
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If the financial memorandum has given the 
wrong impression, I apologise, as there is no 
intention to make savings on the children’s 
services budget. In fact, as the financial 
memorandum shows, we expect expenditure to 
rise. The financial memorandum is trying to set out 
the fact that we accept that there will be an 
increase in expenditure in post-adoption services. 
We are making some money available for that, but 
it is not a one-way street; other things are 
happening. We have touched on some of them, 
such as the involvement of the children’s hearings 
system, which has implications for the number of 
reports that social workers have to write because 
of changes in the court procedure. As it happens, 
savings or efficiencies potentially become 
available. We do not propose to take those 
savings out of the system. We simply make the 
observation that we are not in a one-way street of 
growing costs and that there are compensating 
factors in the equation. 

13:00
Lord James Douglas-Hamilton: The minister 

may have answered my second question, but I will 
continue. The Finance Committee argues that, 
although the bill will impose significant new duties 
and costs on local authorities, no commitment has 
been made on the level of funding that will be 
available to them to implement the bill. The 
Finance Committee fears that the bill, when 
passed, could be impossible to implement 
satisfactorily because of insufficient funding and 
inadequate infrastructure. The minister has given 
us an assurance that he is investigating that 
matter.

Peter Peacock: Particularly with post-adoption 
services, which we want to be improved, we 
acknowledge that costs will increase. If I recall 
correctly, we propose to put £2.35 million into that, 
which is quite a lot of money. There are about 200 
adoptions a year in Scotland that are not step-
parent adoptions. If we tripled that number to 600 
a year, which would be an amazing outcome if we 
could achieve it, the money that we are making 
available would mean an extra £4,000 per 
process. That is quite a lot of money and it will 
enable local authorities to make progress. As 
always, we will discuss with local authorities the 
precise level of funding. I would be surprised if 
they conceded that we are providing sufficient 
money, but that is the nature of the discussions 
that we have. We acknowledge that there will be 
increased costs. 

Lord James Douglas-Hamilton: The Finance 
Committee suggests that ministers should produce 
accurate financial projections for the costs of 
adoption allowances. I presume that that will be 
considered, too. 

Peter Peacock: In the supplementary 
submission that we will make to the committee, we 
will try to answer as best we can every point that 
the Finance Committee made. In some respects, 
those costs are difficult to estimate, because the 
data that are available to us from local authorities 
do not necessarily disaggregate expenditure. 

Lord James Douglas-Hamilton: Will the 
minister reassure us that discussions are under 
way between local authorities and fostering 
agencies on setting one allowance rate for foster 
carers? 

Peter Peacock: As I sit here, I do not know 
whether COSLA is involved formally in dialogue 
with fostering agencies about that. However, I 
have a clear desire for proper dialogue between all 
the parties. I undertake to ensure that we have 
proper dialogue about the issues when we come 
close to making decisions on them. 

Lord James Douglas-Hamilton: It would be 
most helpful if that could be done. 

Can the minister clarify when the final decisions 
will be made once consultation and negotiations 
have been completed? 

Peter Peacock: Do you mean on allowances? 
Lord James Douglas-Hamilton: I mean on 

policy and spending plans. 
Peter Peacock: We are in the midst of a pretty 

significant internal review about the priority that we 
attach to spending on the issues. I assure the 
member that we want to come to conclusions as 
quickly as is reasonably possible. However, as 
you know, we are about to enter a spending 
review and I have other factors to consider in my 
budget. We are clear that we need to make 
progress on the issue and that we need adequate 
resources to do that. 

Robert Brown: I can add a point on that. There 
are a lot of complicated issues in the background 
about numbers, such as the number of people 
who will go for adoption, the new permanence
order or fostering in some other respect. Bearing 
in mind that residential care is the most expensive 
option, foster care is the next most expensive and 
adoption is a bit less expensive than that, many of 
the figures will turn on the number of people in the 
different categories and the total number. That 
unpredictability feeds into the fostering strategy 
and various other matters on which we are 
working. There are significant difficulties in making 
forward projections, but we will need to take into 
account the savings and the extra spend. 

Fiona Hyslop: It is a bit unsatisfactory that we 
cannot engage properly on the Finance 
Committee’s concerns and criticisms. I appreciate 
that the Executive will respond in writing, but the 
committee should have the opportunity to test that 
response. 
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Peter Peacock: I am happy to answer any 
questions that you have on the matter. I have tried 
to be helpful by saying that we will make a 
supplementary submission to address all the 
points, but I am more than happy to deal with any 
points that you want to make today. 

Fiona Hyslop: A judgment must be passed on 
whether kinship carers, for example, should 
receive a fostering allowance and, if so, on what 
basis. 

Peter Peacock: I say with respect that I 
understand that, but that that issue does not flow 
directly from the bill. It is a common policy issue in 
the same territory, but it does not relate to a 
provision in the bill. We may want to cause things 
to happen irrespective of the bill, but we will have 
other means by which to do them. I am drawing a 
distinction with what the bill will do, which is 
broadly definable. You refer to a much bigger set 
of policy developments that is taking place. 

Fiona Hyslop: The convener might want to 
reflect on that. 

The point that Jack McConnell made about the 
number of children who are in drug-misusing 
families who may need to be taken into care is a 
substantial development. He made that point in a 
statement after the bill and the financial 
memorandum had been published. I know that the 
financial memorandum is primarily about the bill as 
presented, but it is clear that the policy that Jack 
McConnell proposed would have a significant 
impact, should it come to pass. Given that major 
policy statement and its impact on fostering, I 
sincerely ask you to rework the financial 
memorandum to give an idea of what you expect 
should that policy be implemented. That would 
give us a more rounded view. 

Fiona Hyslop: The committee will need to 
reflect on that. 

The Convener: Members have no more 
questions. It would help if the minister provided the 
supplementary information—particularly in 
response to the Finance Committee’s report—as 
soon as possible and preferably before we 
consider our draft stage 1 report. I thank the 
minister, the deputy minister and the officials for 
attending and giving oral evidence. Peter Peacock: I understand your point. What 

the First Minister articulated in public recently was 
the culmination of many internal discussions about 
the shifts and emphases that we need in policy. 
We have been thinking a lot about those issues. 
We have not concluded all our thinking: a huge 
number of actions will flow from “Hidden Harm—
Next Steps: Supporting Children—Working with 
Parents” and our response to that. We will widen 
what that encompasses to deal not only with drug 
issues, but with alcohol issues, because their 
characteristics and impact on children are similar, 
although not identical. Policy on those matters is 
undergoing significant movement because of the 
imperatives that act on us and because of our 
desire to do better than we have done for the 
group of young people who are affected. 

That concludes oral evidence on the bill. I thank 
everyone who has given oral and written evidence, 
which will inform our report. I thank in particular 
our adviser, Professor Kenneth Norrie, who has 
given us guidance that has made us sound 
intelligent in asking questions. He has been 
extremely helpful. That concludes the public part 
of the meeting. 

13:08
Meeting continued in private until 13:17. 

Those are separate matters from the bill. I 
understand that under parliamentary rules our 
financial memorandum should relate to the impact 
of the bill. We tried to produce such a 
memorandum and not to widen its scope. 
Separately, I would be happy to send the 
committee a letter that picks up the points about 
kinship care, our foster caring strategy and the 
“Hidden Harm” issues that are emerging, which 
Cathy Jamieson, other colleagues and I are 
dealing with. That would give members a clearer 
picture of where all that is heading. However, 
those issues are separate from the financial 
implications that flow strictly from the bill. 

Fiona Hyslop: The issues are separate but 
related.

Peter Peacock: Yes. 
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EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

16th Meeting, Session 2 (2006) 

Wednesday 21 June 2006 

Present:
Rosemary Byrne Lord James Douglas-Hamilton (Deputy Convener) 
Fiona Hyslop Adam Ingram 
Mr Kenneth Macintosh Dr Elaine Murray 
Iain Smith (Convener) 

Apologies: Ms Wendy Alexander and Frank McAveety

Also present: Professor Kenneth Norrie, Committee Adviser 

The meeting opened at 10.04am. 

1. Adoption and Children (Scotland) Bill (in private): The Committee considered 
a draft report. 

The meeting closed at 12.22pm. 
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EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

17th Meeting, Session 2 (2006) 

Wednesday 28 June 2006 

Present:
Rosemary Byrne Fiona Hyslop 
Mr Kenneth Macintosh Dr Elaine Murray 
Iain Smith (Convener) 

Apologies: Ms Wendy Alexander, Lord James Douglas-Hamilton, Mr Frank 
McAveety and Mr Adam Ingram 

The meeting opened at 10.00am. 

Adoption and Children (Scotland) Bill (in private): The Committee agreed its  
Stage 1 report.

The meeting closed at 10.34am. 
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SUBMISSION FROM ADOPTION UK 

Adoption UK is a national charity that provides information, advice, support and 
training to established and prospective adoptive parents, long-term foster carers 
and their families. We are a membership led organisation with over 4,500 
members, 200 of whom live in Scotland. We welcome the opportunity to give 
written and oral evidence as part of the Stage 1 scrutiny of the Adoption and 
Children (Scotland) Bill. In an effort to provide a response that reflects the views 
of our membership in Scotland we undertook a questionnaire to assess their 
experience of adoption services in Scotland. Our evidence incorporates those 
views, as well as those of the organisation. 

Adoption UK welcomes the general principles of the Bill which seeks to improve, 
modernise and extend the adoption system. On the key provisions of the Bill we 
support:

 Unmarried couples being able to adopt jointly. This should increase the 
number of people who will consider adoption and provide more families for 
children in the care system. 

 We welcome the fact that local authorities will have a duty to provide a range 
of adoption services. Also service users (children, birth parents and adoptive 
parents) will have a right to pre adoption services and if they have an 
assessed need, post adoption support.   

 We also welcome the fact that people will be made aware of services 
available to them and the provision of support services will be a clearly stated 
part of the adoption process. 

 We support the introduction of the ‘Permanence Order’ but would like to see 
clear guidance on its use so that it does not further complicate processes and 
result in additional delays for children in the care system. 

While we approve in principle the aims of the Bill we would like to make the 
following points: 

Local
Authority 
Plans Section 
2

We are concerned that there is no mention of Education 
departments or services in this section, particularly where the 
Bill talks of a coordinated approach to providing a cohesive 
service to children.  

Many adopted children do not currently have their needs met 
at school and they would benefit from a ‘joined up services’ 
approach.
It is imperative that duties are placed on education 
departments or authorities to prioritise and address the needs 
of adopted children. All too often educational services are 
withdrawn from children once they move from being fostered 
to becoming adopted. This makes no sense, given that the 

363



children’s needs do not disappear overnight. 
Pre-adoption 
Services. 
Section 6 

We note that there is still very little detail on the provision of 
pre adoption services. We would like to see clear guidance 
outlining key training for prospective adopters during the 
preparation stage and further training after they are approved 
but before they have children placed with them. 

Provision of 
Adoption
Services  
Section 8 

While we acknowledge that the Executive cannot provide a 
“blank cheque book” for adoption support services, it is 
disappointing to see that there is no ‘duty’ on local authorities 
to provide adoption support services, even where a need has 
been assessed.  

This means that adoptive families who have had a need for 
services confirmed may be left with no appropriate help. One 
suggestion may be to include legislative provisions that allow 
recourse to an independent system of assessment which 
could verify families’ needs for services. In addition, there 
needs to be sufficient funding, training and assistance 
available to local authorities to ensure that they can properly 
assess need and provide services. In our view, the 
assessment made in the Financial Memorandum to the Bill’s 
Explanatory Notes is not a true and accurate reflection of the 
real costs of adopting traumatised children from the care 
system. 

Furthermore, in either or both of sections 7 and 8, there 
should be explicit mention of the provision of financial support 
(either as regular payments, a one-off sum, or lump sum 
payments) to families as one possible part of an adoption 
support package. This is necessary, for example, where there 
are either ongoing needs of the adopted children that incur 
regular expenses, or where adaptations to homes are needed 
(e.g., for disabled children), or where additional expenditure is 
required to facilitate the placement for instance of a sibling 
group (e.g., extra beds or perhaps assistance in purchasing a 
larger car, where this could not otherwise be afforded). In 
other situations, it may simply be necessary for adoptive 
families to purchase their own adoption support provision, 
where it is simply not available from the local authority (e.g., 
appropriate therapeutic services). 

Post
Adoption
services 
Section 47,48 
& 49 

This section does appear to address the issue of post 
adoption support which many adoptive families desperately 
seek. However, the points raised above in section 8 apply to 
post adoption services as much as they do to adoption 
support services. There is the risk that, in effect, these 
clauses will limit the support that many adoptive families will 

364



be able to receive in the task of parenting traumatised 
children.

In addition, we are very concerned about the lack of 
‘therapeutic services’ in Scotland. There is a need for 
practitioners in CAMHS who understand attachment issues 
and how ‘early trauma’ can compromise the healthy 
attachment of the adopted child to the adoptive family. There 
is a dire shortage of therapeutic services around the country. 
Some families travel hundreds of miles out of Scotland (at 
enormous personal expense) to seek appropriate help. The 
Bill as it stands will not resolve this issue. Unless the funding 
is made available to train and provide these services in 
Scotland (which are needed for both adopted and looked after 
children) the outcome for some adopted and looked after 
children is bleak.  

Care plans 
Section 51& 
52

We believe the term ‘care plan’ is inappropriate, given the 
purposes of the services to be provided under it. The term 
‘adoption support plan’ would be a more accurate description.  

We are very concerned about the time limit of three years for 
these care plans. The limit seems arbitrary and does not 
acknowledge the lifelong impact of adoption. The effects of 
trauma on children’s development is not limited to three years 
after placement. In Adoption UK’s experience, and from the 
extensive body of research in this area, the effects of trauma 
and the consequent support that children and parents require, 
can often last well into early adulthood. If the Bill is a genuine 
attempt to address the needs of adopted children, then there 
needs to be some form of access to services until the children 
reach at least adulthood. Were these children to remain within 
the care system, there would be no question that their needs 
should be met until they reach adulthood.  
While adopted children may be in permanent families, that 
fact alone does not make their needs disappear. In fact the 
opposite is often the case. By definition, adopted children 
(i.e., those children who cannot be returned to their birth 
families usually because of the abuse and neglect they have 
experienced) are often the children with the most severe 
needs, particularly in relation to behavioural and attachment 
issues. We assume the reason behind the three-year limit has 
been set in line with the placing authority’s responsibility for 
the adopted child, derived from regulations made under the 
Adoption and Children Act 2002 in England and Wales. 
However, under those provisions, there is still a duty to carry 
out assessments and make decisions about the provision of 
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services until the child reaches 18.  
Adoption
allowances 
Section 77 

We are concerned on two issues here. We agree that there 
should be a national scheme for fostering allowances but feel 
that this equally should apply to adoption allowances.  

Most children who are adopted today have experienced early 
life trauma and/or abuse and neglect. Many have ongoing 
needs, which may not be apparent at the time of placement. 
Caring for the most vulnerable in society comes at a cost. If 
the above is acknowledged then still to say ‘adoption 
allowances should only be paid in certain circumstances’ 
seems unrealistic and does not acknowledge the true cost of 
adoption. An open, transparent adoption allowance scheme 
would help adopters and contribute towards successful 
adoptions. As it stands the Bill (and the Financial 
Memorandum to the Bill’s Explanatory Notes) suggests that 
adoption is a cheap option. This is a disservice to the many 
adoptive parents who struggle to parent their children 
because of the emotional, developmental, educational and 
behavioural difficulties that many of the children have. 

Disclosure of 
medical
information  
Section 78 

We welcome the decision to share information about the 
medical history of the immediate birth family. Adopters need 
as much relevant medical information as possible. We have 
concerns that at the present time not enough information is 
given to adoptive parents, which can result in unnecessary 
health problems. 

Permanence 
Orders 
Section 84 

We understand that the permanence order should allow a 
greater degree of flexibility for the changing needs of children 
in the care system. However we are concerned about how 
this order is managed and if there could be drawbacks for 
adopters. For instance, at present some prospective adopters 
‘foster with a view to adoption’. With the new order could such 
potential adopters end up with a permanence order that does 
not go beyond long-term fostering rather than adoption as 
was first planned? 
We would also like to see more clarification on the effects of 
Permanence Orders in relation to the hearings system. 

Section 100 – 
post order 
contact 
applications 

We understand the need for changing section 11 (of the 
Children (Scotland) Act 1995) but believe there should be 
safeguards for adoptive families in the legislation, so that the 
chances of repeated vexatious applications (which could 
undermine the adoption) are limited.   

Financial
Memorandum 

We have many comments on the Financial Memorandum, but 
space only allows us to comment on one particular point here. 
In paragraph 385 it is suggested that adoptive families are 
‘often unaware’ of services available to them. This is an 
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unrealistic and over-optimistic assessment of the situation. 
The truth is that the services are simply not available, despite 
the persistent efforts by many adoptive families to find them. 
If services were really available, but unknown about, as 
suggested, then presumably there would be little need for the 
many welcome legislative provisions on adoption support 
within this Bill? What is really needed by adoptive families is a 
specialist centre within Scotland that deals with the wide 
range of adoption support services needed. 

Finally, there are some omissions from the Bill that we like to comment on: 

 Contact in adoption 
We believe that the ‘best interests of the child’ have to be paramount when 
considering contact. This means that there should be no presumptions for or 
against contact, and that each child’s contact plan should be looked at 
individually. In addition, there should be clear provisions on the management 
and facilitation of contact, and how contact plans are reviewed.  

 Social work reports 
Adoption UK has learned through experience the importance of gathering as 
much information about the early life history of children who enter the care 
system. The smallest detail of information can have the biggest effect on 
parenting children. Currently, when children are placed for adoption, this vital 
information is often not shared with adopted parents. We would like there to 
be a legal right for parents and children to access the children’s full adoption 
records (subject to any necessary data protection limitations). 
Correspondingly, accurate recording of such information is vital. 

SUBMISSION FROM BARNADO’S SCOTLAND 

Background:

Barnardo’s Scotland provides 62 children’s services throughout Scotland, 
employing 600 staff and assisting nearly 10,000 children, young people and 
families.  The services provided are diverse, covering all age groups from early 
years through to young adults.  Services include working with children’s 
behavioural difficulties, providing educational support, providing family support, 
assisting families affected by disabilities, HIV, youth offending and homelessness 
and working with looked after children and those leaving care. 

Barnardo’s Scottish Adoption Advice Service (SAAS) has for 25 years promoted 
understanding of the lifetime issues in adoption and encouraged openness and 
reconciliation amongst the parties to adoption through helping: 
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 adopted children and adults to gain an understanding of their adoption and 
background. 

 birth parents to grieve for the loss of their child and to move on in their lives. 
 adoptive parents with the unique aspects of adoptive parenting in the best 

interest of the child. 
 professionals in their understanding and practice. 

There are also three fostering services run by Barnardo’s Scotland which focus 
on finding permanent places for children and several others around the country 
that arrange short term breaks. Barnardo’s offers a specialist service finding 
carers for some of the hardest to place children. We currently support around 
150 foster carers in Scotland. 

Overview: 

Barnardo’s Scotland welcomes the introduction of the Adoption and Children 
(Scotland) Bill. We give general support to the proposals contained therein and 
believe that this Bill will make a positive contribution to the aim to “improve, 
modernise and extend adoption in Scotland and to provide greater stability for 
children who cannot live with their original families”. 

We welcome the proposal to retain adoption as an option where it is in the child’s 
best interests and the acceptance that the provision of appropriate support 
services is a necessary part of the adoption process. One major concern is the 
lack of resources to fund this support. We are also concerned at the assumption 
in the Financial Memorandum that money saved by increasing the number of 
adoptions will be available to offset the anticipated costs of improved support 
services. In our experience the financial pressures under which local authorities 
are operating could result in any savings from children moved on to adoption 
being immediately absorbed by other demands. 

The number of children adopted is relatively small compared with those in foster 
care, and it is not expected that any increase in adoptions following the Bill will 
make much impact on this. The consultation process began in 2001 as “a 
comprehensive review of adoption and fostering legislation” but we now see a Bill 
largely focused on the adoption element. While we appreciate that most of the 
proposed changes to fostering can be made through regulation and guidance, we 
wish to make the strongest representation that such changes represent a 
necessary but not sufficient condition for sustaining the foster care system and 
will need to be supported by further measures and resources. 

Specific Comments: 

We welcome the various proposals to update and clarify the legal situation 
around adoption, including the duty to provide adoption support services, the 
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widening of those eligible for support services and the move to ensure certain 
key groups are entitled to have their support needs assessed. 

We believe that support will not meet the identified needs if not properly 
resourced. In our experience post adoption support, which is already a statutory 
responsibility of local authorities, is not prioritised and in some cases not 
provided. There needs to be consideration of how any new money will be 
targeted appropriately. 

Whereas we welcome consideration of the needs of birth families, the defining 
characteristic of adoption remains the full transfer of legal rights to the adoptive 
parents. While it is good that birth parents be notified and encouraged to give 
their consent, their views should not be allowed to be prescriptive. We welcome 
moves to simplify what can be a complex process and the streamlining of the 
grounds for dispensing with parental agreement will be helpful. 

The new Permanence Order does have the potential to be more flexible than the 
existing orders and can provide a more appropriate setting for children moving to 
long-term foster care rather than adoption. 

Barnardo’s agrees that joint adoption should be extended to all unmarried 
couples, same and opposite sex.  Although not included in the face of the Bill we 
hope that we will not have to wait long for a similar provision for foster carers to 
follow through a change to regulations. We reiterate that the welfare of the child 
must be paramount and that the child’s welfare is best served by the availability 
of secure, nurturing homes. 

We welcome the release of birth family medical information for adopters/children, 
regardless of their wishes, and believe this meets the criteria of the welfare of the 
child being paramount. 

Whilst the passage of the Bill will necessarily focus on changes to primary 
legislation, we hope that the Committee’s Stage 1 discussion will provide an 
opportunity to understand the role of foster care and the growing pressure being 
experienced by the sector. The regulatory changes proposed alongside the Bill 
will be useful but we need to know for certain that they will happen. 

Barnardo’s Scotland welcomes the proposal for a national allowance rate for 
foster carers, but would query the uncertain phrasing which makes it unclear 
whether the Executive will use the power to do so. We note concerns from 
England as to the low level being proposed for their national allowance rate and 
would seek assurances that only a minimum rate should be set, with providers 
retaining the freedom to offer more. There is already a national scale produced 
by the Fostering Network. This scale is higher than the average level of 
allowances currently paid by local authorities but we believe it provides the most 
accurate depiction of the real costs incurred in fostering. 
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SUBMISSION FROM BIRTHLINK 

Background 

Birthlink was established in 1984 and is the main service run by Family Care, a 
registered Scottish charity.  Birthlink provides services for adults affected by adoption 
who include adopted people, their birth parents and other birth relatives.  Birthlink 
services include counselling, advice, support, tracing, mediation & contact and post-
contact help.  A central part of its provision is the Adoption Contact Register for 
Scotland which is part- funded by the Scottish Executive. 

General Comments 

1. Birthlink appreciates the emphasis upon stability and family life for children who 
cannot live within their families of origin.  However, we believe that insufficient efforts 
are made to involve wider family networks including paternal family resources and 
hope that the long-term effects of loss of birth family connections will be better 
understood by social workers and policy makers. 

2. Our central concern is that the principles of the Bill, and the Policy Memorandum that 
accompanies it, do not grasp that adoption is for life.  When the levers that separate 
a child and his/her birth family are pulled, this has both immediate consequences 
and others that endure long after that child has become an adult.  In adoption, as 
well as a vulnerable child who goes to a set of adoptive parents, there is a birth 
mother who loses a child.  Not only are there birth mothers, but birth fathers and 
other birth relatives such as aunts and uncles and grandparents who are separated 
from that child.  Research1 indicates that social workers often under-estimate the 
number of significant others (e.g. cousins) with whom a child can identify within his or 
her family.  Once a child is adopted such connections are lost.  

3. Birthlink appreciates, that even after the best efforts, adoption may be necessary to 
meet the needs of a child.  Our first main point is that the adopted child will grow to 
become an adopted adult who will have needs that relate to the enhancement of 
their identity and curiosity regarding the birth family roots. This may lead to a wish for 
contact with their family of origin.  Our second concern is that adoption ‘creates’ birth 
parents who from that point onwards are likely to experience distress stemming from 
a painful sense of enduring loss and a life-long worry as to the welfare of their child.   
   

4. The interests of adopted adults and birth parents coincide in many ways.  Adopted 
adults seek to put a face to a name and fit in the last piece of the jigsaw. Birth 
mothers need to know whether their child has grown and thrived. These needs have 
led to an increase (in both interest and deed) relating to the numbers of adopted 
people and birth parents seeking each other.  We believe that it is too early to tell if 
changes in adoption practice such as post-adoption contact arrangements (e.g. 
annual up-dates and exchanges of information for birth parents) will be able to meet 
the identity needs of adopted adults and help birth parents deal with loss.  Birthlink’s 
submission therefore relates to adults presently affected by adoption.   

1 To be reader-friendly, we have avoided citations and references and sources.  If need be these can be 
provided.  
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Adults affected by adoption in Scotland and services  

5. Between 1930 when official records began and 1988 when a child adopted in that 
year would now be an 18 yr old adult, there have been nearly 83,000 adoptions.  
This means that if each adopted person and two birth parents are counted, then 
there are almost ¼ million adult people in Scotland who are directly affected by 
adoption.  If other birth relatives are added, this figure rises to such an extent that it 
has been calculated to be as many as one in ten of the Scottish population2.
249,000 Scottish people is a lot of people who might like contact with each other. 
Our view is that the Bill fails to acknowledge and address the needs of this group of 
thousands of adopted adults, birth parents and other birth relatives. 

6. The Bill emphasises post-adoption support but it is clear that this relates only to the 
period after the adoption and does not extend into the adulthood of the adopted 
child. Birthlink recognises the need for post-adoption support to adopted children and 
their adoptive families but believes that there needs to be a formal acknowledgement 
that after-adoption services for adults are different.  Whilst post-adoption support is 
under-funded, after-adoption services are even more so and either come along way 
down in the priorities of local authorities, or are provided by the non-statutory sector 
which relies on piecemeal funding.  Neither are such services obvious to social 
workers never mind the public. 

7. After-adoption services are varied but include: how to access information (not 
knowing where to get help and advice is a huge obstacle to everyone given that 
adoption is characterised by secrecy and withheld information); counselling and 
advice; search, tracing and intermediary (go-between) services; help with meetings, 
contact and post contact between adopted adults and birth relatives.  In the main 
dedicated, professional, highly skilled work is undertaken. 

Developments in service provisions (England and Wales and Eire) 

8. Since the beginning of this year, adoption law in England and Wales has changed to 
provide birth parents and other birth relatives the opportunity to seek contact.  This is 
arranged by professional intermediary agencies.  In Scotland some adoption 
records-holders already provide this service but this is on a post-code lottery basis 
(some do, some do not, assist birth relatives whilst others offer only the possibility of 
leaving a letter on file). 

9. In Eire last year, their Adoption Contact Register was publicised by a campaign that 
included a leaflet and registration application form that went to every household in 
the country (thus ensuring that there would be no suggestion of stigma or special 
targeting).   

Proposals for the Committee to consider   

10. The Adoption Contact Register for Scotland (ACR) is part-funded by the Scottish 
Executive. It is recognised in statutory guidance and by statutory agencies such as 

2  In 1969 (when adoptions in Scotland peaked), 6733 babies were born to unmarried parents and there 
were 2268 adoptions.  This suggests that perhaps more than one in three children born ‘out of wedlock’ in 
1969 were adopted.  

371



the General Register Office for Scotland. The ACR brings together those who have 
been separated by adoption and express a mutual wish for contact.  It is a meeting 
place for adopted adults and birth mothers and as such is a highly valued resource 
by those who use it. Furthermore, the ACR obviates the need for the various 
methods that people employ in order to find each other.  These include the often 
fruitless and expensive hiring of private detectives, endless internet searching, the 
frustration of dealing with under-informed workers and reduces the risk of sudden 
doorstep appearances.  The ACR holds 12,000 names of those who seek contact 
with someone from whom they have been separated. Last year 400 people 
registered.  This year an average of two ‘links’ have taken place per month.  These 
typically involve the coming together of an adopted person needing to know 
something of their roots from a birth parent, and a birth mother who, for thirty years, 
has longed to know how her son has turned out.  The Adoption Contact Register is 
under-publicised and only holds a fraction of the possible numbers who could, and 
we believe would, register an interest in meeting each other.   

11. In the light of the need to include after-adoption services for adults in the Bill,: 

11.1 we propose that the Committee consider legislating for a service  for 
birth families to facilitate contact with their adopted son or daughter (or 
sister/brother).  The main reasons for this are firstly that there is now a 
sufficient wealth of research to show that, where such a service exists, both 
adopted people and birth relatives benefit. Adopted people who wish contact 
with their family of origin do not always take the initiative or know how to and 
have been shown to be interested when informed about contact initiatives, 
and there is benefit to birth relatives who presently have no right to services 
that facilitate their efforts to establish contact except for the Adoption Contact 
Register for Scotland - see below.     

 Birthlink believes that identifying information linking an adopted person’s birth 
name with that of their adopted name could be made available by the 
Registrar General for Scotland to registered agencies that would offer a 
professional tracing and intermediary service that would give the adopted 
adult (if and when they were traced) the right to decline further contact.   

 Secondly, whilst it is true to say that many agencies do work positively with 
birth relatives, many do not and it is a matter of individual agency policy how 
much, if at all, this happens e.g. take two Scottish local authorities side by 
side with each other: the first can and does offer tracing services to all birth 
relatives (via an intermediary service) and the second provides nothing more 
active than the opportunity to leave a letter in their files. This lottery-style 
service provision for people affected by Scottish adoptions should cease. 

 Given that the law in England and Wales has changed to provide help for 
birth parents in tracing and contact, then in the interests of equity within 
Scotland and in relation to the rest of the UK, such a service ought to be in 
place.   

 A service such as this would complement the facilities that already exist for 
adopted people in their wish to establish contact with their families of origin. 
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11.2 we urge the Committee to help all those adults separated by adoption and 
 who wish to meet each other by looking to developments in Eire. We 
 propose that a mail-drop and attendant publicity be funded in respect 
 of the Adoption Contact Register for Scotland and that the resources 
 to respond to the concomitant rise in interest and demand be made 
 available.

11.3 In general, we urge the Committee to make it a duty for central and local 
 statutory and non-statutory agencies to ensure that it is understood that 
 adoption is for life and has far-reaching consequences for adopted people 
 and their birth parents and relatives. Adults in adoption deserve a degree of 
 the same compassion that vulnerable children rightly receive.  

SUBMISSION FROM BRITISH ASSOCIATION FOR ADOPTION AND 
FOSTERING SCOTLAND 

1. The British Association for Adoption and Fostering is the leading UK 
membership organisation and charity for all those concerned with adoption, 
fostering and childcare social work, and operates on an inter-disciplinary basis.  
In Scotland, all adoption and fostering agencies are members and BAAF 
Scotland works closely with member agencies and other voluntary organisations, 
groups and individuals to: 

 promote and develop high standards in adoption, fostering and child 
placement services; 

 promote public and professional understanding of adoption, fostering, and 
the life-long needs of children separated from their birth families; 

 ensure that the developmental and identity needs of looked after children 
are respected and addressed by social work, health, legal and educational 
services; 

 inform and influence policy makers and legislators, and all those 
responsible for the welfare of children and young people. 

2. BAAF Scotland welcomes the general provisions in the Adoption and 
Children (Scotland) Bill, and the carrying forward of the Adoption Policy Review 
Group’s (APRG) recommendations.  We recognise that many of the details will 
be in regulations, court rules and guidance, including the provisions to extend 
who may foster. 

3. In particular, BAAF Scotland welcomes the: 
 introduction of local authority adoption plans, s.2; 
 extension of adoption support provisions; 
 modernisation of adoption; 
 extension of the pool of adopters; 
 re-statement of intercountry adoption provisions; 
 provision for regulations about disclosure of medical information, s.78; 
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 introduction of Permanence Orders; and 
 provision for regulations about fostering allowances, s.103. 

4. However, BAAF Scotland has concerns about: 
 some of the provisions in the Bill and what they say or leave out; and  
 omissions from the Bill. 

Comments on the provisions of the Bill

5. Adoption support.  BAAF Scotland strongly supports the comments and 
recommendations of APRG about this matter.  However, we are not happy with 
the terminology used in the Bill or with the details of some of the provisions. 
 The division in s.1(2) into pre-adoption services, adoption support services 

and post-adoption services does not reflect the realities of practice or the 
recommendations.  Adoption is ‘life long’ and the term ‘adoption support’ 
better reflects the continuing albeit changing forms of support which need to 
be made available to all those involved in adoption throughout their lives.  
‘Adoption support’ is the term used in the APRG Report.  If ‘post’ must be 
used, it should at least be ‘post-placement’ as it is from placement that the 
need for services arises. 

 Section 14 does not allow lump sum payments as part of support services. 
 Section 47 does not include adopted adults as ‘relevant persons entitled to 

assessments and services. 
 Care plans in s.51 may only extend for 3 years.  This is far too short for some 

families.
 In addition, the term ‘care plan’ is confusing because it is used for children’s 

plans.  ‘Support plan’ or placement support plan’ would be preferable.. 
 Adoption allowances regulations.  Section 77 does not have the same 

provisions as for fostering allowance in s.103. 
 There is no provision for local authorities to have adoption support officers, 

rec 38, para 6.16 of the APRG Report. 
 There is no provision for continuing into adoption the reward element in 

fostering allowances, to allow and encourage foster carers to adopt children 
in their care. 

6. Intercountry adoption, ss.64 – 76.  There is no provision to allow 
applications for Convention adoption orders under the Hague Convention, to 
replace s.17 of the 1978 Act.  We understand this may be the subject of a future 
Executive amendment. 

7. Permanence Orders.  As indicated, BAAF Scotland is in favour of these 
but we are unhappy with the provisions as they currently appear in the Bill.
 They should be applied for by local authorities as such, not by adoption agencies, 

s.84.  They are an option for all children who cannot not return home, not just for 
children for whom adoption is the plan. 
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 It is not clear that local authorities will have the controlling responsibilities for children 
on POs.  This must be clear to avoid damaging disputes and court cases. 

 Section 84(5)(a) is unhelpful because it continues with a provision from freeing, 
s.18(3) of the 1978 Act and POs are not intended to be the same or a replacement 
for freeing.

 The word ‘representations’ in ss.86 and 91 will cause confusion.  People and 
agencies should have rights to be parties to applications rather than to make 
‘representations’. 

 Orders should not revoke adoption as suggested in s.87(1)(a)(i).  Birth parents’ rights 
will not be revoked.  And revocation of adoption is contrary to established public 
policy.

 Using variation and amendment for different types of change to orders is confusing 
and ss.89 – 91 should provide for variations or amendments, not both. 

 There are no provisions about the effect of POs on children in the hearing system 
and no restrictions on the reporter in taking children on POs to hearings, although 
these were recommended by APRG. 

8. Amendment of s.11 of the Children (Scotland) Act 1995.  BAAF 
Scotland welcomes the amendment to s.11 in s.100, but this does not include 
any provision for leave to apply, to restrict inappropriate applications after 
adoption orders, as recommended by APRG.

9. Court rules for adoption and permanence orders, ss.106 and 97.  
These sections include obligations to notify birth parents etc of hearings.  
However, APRG’s detailed recommendations in Ch. 7 and Annex D propose that 
adoption court rules should be brought into line with those in other family cases, 
so that applications are notified at the application stage, not just at the hearing 
stage.  It would be helpful to have these sections amended to reflect the 
recommendations. 

Omissions from the Bill

10. Contact in adoption.  This has been an area of dispute under the existing 
system. APRG recommended that there should only be contact for the benefit of 
children and for a clear purpose.  However, it would be helpful to have a 
provision on the face of the Bill, specifically allowing contact where it is beneficial 
and for a clear purpose.  The provision in s.30(3) is too general.  A provision like 
s.46(6) of the Adoption and Children Act 2002 would be helpful. 

11. Step-parents agreements.  BAAF Scotland is disappointed that the Bill 
does not contain any provision for step-parent agreements.  APRG 
recommended that these should be introduced, rec 9, para 3.53.  The Scottish 
Executive rejected this.  However, we believe that the Bill should be amended to 
include these agreements, despite the difficulties about ensuring that children’s 
views are properly considered.  We are happy to provide further details about our 
proposals.
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12. Regulations for curators.  Section 101 provides for court rules for 
curators etc but there is no provision for regulations about them.  There needs to 
be regulation about curators whatever administration system is decided upon by 
the Scottish Executive. 

13. Amendment of s.44 of the Children (Scotland) Act 1995.  This is 
needed to make it clear that details may be published about children for whom 
permanence is being planned.  This is rec 73, paras 9.33 – 35 of the APRG 
Report.

14. Definition of parent.  There is no general definition.  The one in s.90(5) 
would be helpful. 

15. Transitional provisions and consequential amendments.  Transitional
provisions are needed, particularly about the arrangements for existing freeings 
and PROs under s.86 of the Children (Scotland) Act 1995.  Consequential 
amendments need to be extended.  We understand these may be the subject of 
future Executive amendments. 

SUBMISSION FROM CARE FOR SCOTLAND 

CARE for Scotland is generally supportive of the Scottish Executive’s proposals 
to renew the law on adoption and fostering. We do, however, have a number of 
serious reservations regarding specific proposals contained in the Bill.  

In our view it is in the best interests of children to be raised in a loving and secure 
family context and this is most often found within the context of lifelong 
committed marriages. It is important to recognise that adoption by same-sex and 
unmarried couples is unlikely to provide the same security and stability as 
adoption by a married couple and as such will not be in the best interests of 
children. We argue that the Scottish Executive should engage in dialogue with 
the faith communities to consider how more married couples might be 
encouraged to offer themselves as adoptive parents or foster carers and what 
barriers to married couples doing so might be removed. 

We can confidently say that married couples provide the securest homes for 
children. Some single carers do very positive work in the field of fostering and 
adoption, but the best interests of the child is still likely to be realised within the 
family context of a stable male/female married relationship. Indeed, research 
consistently confirms that families underpinned by lifelong, committed marriages 
provide the most stable and enduring environment in which children can grow 
physically, emotionally and mentally. Marriage is recognised throughout many 
cultures and countries to be the bedrock of a stable society and the best context 
for raising children.  
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When comparing the long-term stability of cohabiting heterosexual and same-sex 
couples with married couples, we believe it is important to note that research 
evidence shows that cohabiting heterosexual and homosexual couples are more 
likely to break up than those that are married. Obviously not all married couples 
will stay together but there is a proven higher chance that they will than is the 
case with cohabiting couples.3 This is an important issue for adopted children 
who are in desperate need of stability in family life.  

Individuals (heterosexual and homosexual) are already entitled to adopt children 
under the law. However, only married couples can adopt jointly. Currently, in a 
situation where an individual in a cohabiting relationship adopts, a child is 
protected against the worst effects of separation (e.g. custody disputes) in the 
event of a relationship breaking down. Given the relative instability of cohabiting 
relationships, CARE does not think that it is in the interests of already vulnerable 
children to be jointly adopted by couples who have not made the lifelong, public 
commitment of marriage. Moreover, an evidence-based approach makes it clear 
that outcomes for children born into cohabiting unions are not, on average, as 
positive as those for children born into married union:  

“…the instability of these [cohabiting] unions means that more British 
children will spend significant parts of their childhood in families with only 
one parent and this appears to have long-term negative consequences for 
children.”4

Only 8% of married couples split up in the five years after the birth of a child: the 
comparable figures for couples that cohabit and then marry and couples who 
never marry at all are 25% and 52% respectively.5 These figures do not improve 
in the longer term – only 35% of children born into a cohabiting union will live with 
both parents throughout their childhood compared to 70% of children born within 
marriage.6 Indeed, children parented by a cohabiting couple ‘are much more 
likely to see their parents split up and much more likely to experience a period in 
a one parent family than children born within marriage.’7

Thus, having a child within a cohabiting union is not indicative of stability in a 
partnership and, in fact, is more similar to single parent families than to 
childbearing within marriage.8 While marriage has a publicly declared 
presumption of permanence, heterosexual people who cohabit have consciously, 
if temporarily, rejected the legal and public ties of marriage.  The statistics clearly 
reflect the outcome of these choices. We support the argument that: 

3 British Household Panel Survey 1995 and the ESRC Research Centre on Micro-Social Change, reported 
Daily Mail, 25 June 1997. 
4 Births Outside Marriage, Ermisch, J., The Edge, Issue 8, ESRC, November 2001.  
5 Childbearing Outside Marriage in Western Europe, Kiernan, K., Population Trends 98, ONS, 1999, p19. 
6 Seven Years in the Lives of British Families, Ed Berthoud and Gershuny, Policy Press, 2000, p40. 
7 Seven Years in the Lives of British Families, ed Berthoud and Gershuny, Policy Press, 2000, p.221 
8 Births Outside Marriage, Ermisch, J., The Edge, Issue 8, ESRC, November 2001. 
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“….government must be prepared to discriminate positively in favour of 
marriage, and take more vigorous action to uphold marriage…What is 
needed above all is a cultural change at grass roots level, which 
acknowledges that the traditional family is the very foundation of a stable, 
prosperous and caring society”.9

We also believe that a child should have, where possible, both a male and female 
parental role model and would oppose the extension of joint adoption to same-
sex couples. We affirm that the very best for the child is adoption into a marriage-
based family. To extend the right of joint adoption to same-sex couples places 
these relationships on an equal footing with marriages in terms of ‘social worth’. 
Moreover, in launching the Scottish Executive’s Consultation on civil partnerships 
the Justice Minister, Cathy Jamieson MSP, made clear that the Executive does 
not equate same-sex relationships with marriage, but rather believes that strong 
and stable families are best provided through marriage. We agree with the 
Minister’s comment on 10th Sept 2003 when she said: 

“As an Executive, we want to provide children and young people with the 
best possible start in life so they can take advantage of the opportunities 
available to them. Central to that is a belief in strong and stable families. 
And the pillar around which such families are built is marriage.” 

We would ask the Committee to reflect this view by amending the Bill to limit joint 
adoption to married couples only. Evidence shows the long-term benefits of 
marriage over cohabitation as an environment in which to raise children. We are 
concerned by the proposal to extend joint adoption to cohabiting heterosexual 
and same-sex couples would prioritise an adult-orientated rights agenda over the 
welfare of the child. With this is mind, CARE believes that a change in the law to 
allow cohabiting heterosexual and same-sex couples to adopt jointly will be to the 
detriment of children’s rights and welfare. 

SUBMISSION FROM THE CATHOLIC BISHOPS’ CONFERENCE OF 
SCOTLAND 

We are grateful for the opportunity to comment on the Adoption and Children 
(Scotland) Bill presently before the Education Committee. We are encouraged 
that it contains many positive proposals which will make a positive impact on the 
lives of the children who are unfortunately unable to remain with their natural 
family. 

Our support for the positive proposals is, however, overshadowed by our deep 
concern over the intention to extend joint adoption to include unmarried and 

9 The Cost of Family Breakdown: Report prepared by Family Matters for the Lords and 
Commons Family and Child Protection Group 2000.
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same-sex couples. Although it is argued that this is not a considerable change 
because single people who are cohabiting or in same-sex relationships are 
already adopting, there is little evidence that this is widespread. Only around 
10% of placements are with single adopters and the majority of these are likely to 
be genuinely single. With adoptions at around 200 per year this leaves a tiny 
number of cases being used to justify a serious change in the perception of 
family composition. 

We wish however to repeat the Church’s views on the importance of the family 
and its stability founded on marriage between a man and woman. We do so in 
the belief that the suggestion to extend the opportunity to adopt jointly to 
unmarried and same-sex couples is not in the best interests of children. 

Marriage is a fundamental human relationship that is reflected in all cultures. Man 
and woman united in marriage together with their children form the family. The 
well-being of the individual person and of society is closely bound up with the 
healthy state of conjugal and family life. The marital union also provides the best 
conditions for raising children: namely, the stable, loving relationship of a mother 
and father present only in marriage.  

These principles of marriage and the family, as the best conditions for raising 
children, should, we feel, guide the decision-making process in adoption. The Bill 
justly centres on the needs of the child and the need for “security, stability and 
permanence.” We would state that these conditions are best secured in a family 
built on marriage.  

The Bill proposes to extend the categories of those eligible to adopt to include 
unmarried couples who are, “living as partners in an enduring family 
relationship”. Marriage by which a man and a woman declare themselves as a 
couple before the law is the proven enduring family relationship. Other 
relationships lack the permanency of marital commitment. It seems odd that, 
wishing permanence and stability for children, the Bill intends to extend 
consideration to couples of the opposite sex who have not chosen to declare 
themselves legally to be a stable family unit. 

We wish specifically to highlight the finding indicated in Appendix B of the 
adoption review group report. It is noted that some studies suggest harmful 
outcomes in the lives of some children cared for by same sex couples. While not 
wishing to overstate these small studies, if the Bill is truly intended to act in the 
best interests of the child, it would not at this stage, without further research, 
seem opportune to extend consideration to same sex unmarried couples. The 
burden of proof lies with those who want to change the existing categories. This 
particular proposal is therefore irresponsible due to the lack of evidence, as well 
as a lack of support from consultation respondents, that it is not harmful to 
children. An evidence based approach informed by a precautionary attitude due 
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to the vulnerability of the children who are subject to adoption is the only 
justifiable position in such an important area. 

One also wonders what the impact of extending the duty to consider parental 
views and those of older children would be if such a view was that they did not 
wish to be placed with a same sex couple. 

We note the level of opposition among respondents to the Executive’s proposals 
on permitting same-sex and unmarried couples to jointly adopt, 89% and 83% 
respectively. In light of the lack of evidence in support of the proposals, the 
failure of this opposition to effect change in the proposals raises concerns over 
the benefit or validity of having a consultation process at all. We therefore urge 
the committee to use its powers of scrutiny wisely and to give due regard to the 
views expressed in submitted evidence. 

We wish to raise our concerns as to the extension of the understanding of family 
beyond that of a married man and woman. We have, elsewhere, expressed our 
concern over the attempted re-shaping of family life through legislation and public 
policy. Much to our disappointment this bill continues that trend. We remind the 
parliament of its duty to uphold marriage, in that the social evidence in regard to 
stability and endurance of married relationships and the benefits to children are 
broadly known. We therefore urge the Committee to maintain the present 
restrictions on prospective adoptive parents.  

The issue of conscientious objection on the part of individuals and agencies who 
will be involved in adoption under the new regime should the proposals be 
carried forward unchanged need also to be considered. We sincerely hope that 
the proposals discussed above will be dropped due to the lack of evidence in 
support of change.   

SUBMISSION FROM CHILDREN 1ST 

CHILDREN 1ST welcomes the Adoption and Children (Scotland) Bill.  Many of the 
Bill’s provisions will help to increase stability of placement which is so 
desperately needed by Scotland’s most vulnerable children and young people.  

Family alternatives should be considered 
CHILDREN 1ST is concerned that the Bill does not fully include the importance of 
considering alternative arrangements with, and from within, the child’s own 
extended family.   

We recognise that it is not always possible for children to live with, or be in 
contact with, extended family.  However, it is imperative that options for care of 
the child are fully explored with members of their extended family.  Sometimes 
these alternative arrangements may not mean full-time care by a family member 
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– there may be situations for example, where a child stays with one family 
member, but other family members help to provide support and respite.   

There are many reasons for greater consideration of the family alternatives, 
including: 

The positive benefits for children of kinship care 
Kinship care has been found to have many benefits for children: it can reduce the 
trauma the child can experience from being placed with strangers, can help 
reinforce the child’s identity, and can help them keep in closer contact with 
siblings.  Research in Northern Ireland suggests that children in kinship care are 
more likely to live with their siblings (51% compared to 42%) and more likely to 
retain weekly contact with their birth mothers (43% to 9%).   

A child’s rights 
Article 8 of the UN Convention on the Rights of the Child states that governments 
should respect the right of the child to preserve family relations, whilst Article 21 
further states that an adoption of a child can only take place when the adoption is 
permissible in view of the child's status concerning his/her relatives. Article 8 of 
ECHR states that everyone has the right to respect for his family life. 

Children’s future 
It is important for children’s future well-being to know that family-based options 
were fully considered before they were placed with strangers.   

Increasing kinship care in Scotland where appropriate 
The proportion of children in kinship care in Scotland, as compared to stranger 
care, is less than in many other countries.  For example, in 1999, the proportion 
of children in kinship care was New Zealand 75%, USA 33%, Belgium 33%, 
Sweden 25%, whilst the UK was only 12%.   

Positive benefits of extended family involvement 
Where, after full consideration, a child is to be adopted by non-family members, 
involvement of the extended family can help with future contact agreements and 
provide ways to help build the child’s sense of identity. 

Recommendation: that the Committee amends the Bill so that it specifically 
requires adoption agencies to consider alternative arrangements with the 
extended family before a child can be placed for adoption. 

Family Group Conferencing: a model that works 
The Family Group Conference (FGC) is an approach eminently suitable for use 
in all aspects of, and with all participants involved in, the adoption process.  The 
FGC process brings together parents, aunts, uncles, grandparents, and other 
concerned family members in a family meeting to decide on the best 
arrangements for care and protection of the child.  FGCs are child-centred, 
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blame free and future-focused.  They are about family being empowered to focus 
on the best interests of the child, deciding together how best to ensure that the 
child’s future is one of stability, well-being and a strong sense of identity. 

FGCs are already used widely in many other countries such as New Zealand, 
Ireland, and the USA.  CHILDREN 1ST has pioneered the use of FGCs in 
Scotland and now provides a successful FGC services in 14 local authority 
areas.  FGCs are a tried and tested model that could be used very effectively in 
helping involve the wider family in decision-making around adoption, and in 
ensuring that family based alternatives are fully explored.   

Recommendation: that the Committee recommend that Scottish Executive 
guidance encourages Local Authorities to adopt an FGC approach to 
finding permanent care options for children who can no longer live with 
their parents. 

At an FGC, 15 family members were involved in planning for a child, none 
of whom could offer the child a permanent home.  The social worker hoped 
that the child would understand both at the time and in the future that 
placement within the family network had been fully explored and that this 
would aid the child settling and attaching to non-family members.  
Photographs of family members were taken at the meeting for the child. 
The family group also agreed to work together on a family tree and family 
scrapbook for the child.   

Julie (14) was living with a short-term carer and at risk of being in care on 
a permanent basis as no-one in her family seemed willing to look after 
her. Mum had a drug habit and couldn’t care for her; Dad had a new 
family and did not want to be involved. She had little contact with the rest 
of her family. Julie accepted that she could not live with Mum or Dad but 
she did want to stay in contact with her family. 

With help from the FGC Co-ordinator, and information from professionals 
attending, the family were able to come together to discuss and plan for 
Julie's care. As a result of the meeting Julie re-established contact with 
Grandparents and an Aunt who offered to care for Julie on a long-term 
basis.  Julie stood a foot taller after her meeting, pleased and relieved that 
there is another chance for her to remain within her family. 
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SUBMISSION FROM CHILDREN IN SCOTLAND 

Children in Scotland welcomes this Bill as a positive and well thought out 
approach to modernising the adoption system in Scotland. The need for reform 
has been well documented and it is hoped that he Bill when implemented will 
improve the situation and life chances of all of the 1 per cent of children and 
young people who are looked after and accommodated. 

There are a number of specific points Children in Scotland would like to raise in 
this short submission. A more detailed response will be given in our written 
evidence to the Committee. 

Children’s Rights 

Children in Scotland is concerned that the Bill gives no recognition to the rights 
and views of children under the age of 12 years. Children age 12 years or over 
will have the option of not consenting to an adoption order and, where this is the 
case, no order will be made. Whilst recognising the difficulty in law of not having
an age ‘bar’ Children in Scotland believes that this is too important and sensitive 
an issue to  place an overemphasis on the age of the child. The Age of Legal 
Capacity Act 1991 and the Children (Scotland) Act 1995 both have 12 as the age 
at which children are to be considered mature enough to give an opinion. The 
1995 Act also provides that a local authority must have regard to a child’s views. 
We are concerned that the Bill is too rigid in using 12 years or over as the age 
which children can refuse to consent to an adoption order. The maturity of the 
child must be taken into consideration. Many 10 or 11 year olds will be more 
mature than some 12 year olds. Whilst we are aware of the often rigid nature of 
legislation Children in Scotland believes that the issue of age and access to 
rights for children needs to be addressed particularly in relation to looked after 
children. 

Advocacy for Children 

A great deal of good work goes into supporting children and young people who 
are looked after and accommodated. Professionals from both the statutory and 
voluntary sector have a strong record of working to safeguard children and young 
people’s rights. The provisions of the Bill, including the creation of permanence 
orders and allowing more people from different backgrounds to adopt, will 
inevitably mean that there will be an increase in the number of children and 
young people who go through the adoption process. The main policy objectives 
of the Bill reflect this and we agree that its provisions will go a long way to 
creating greater long term stability and permanence for children who cannot live 
with their original families. We are however concerned that with an increase in 
the numbers of children and young people going through the adoption process 
current services that provide support around representing children and young 
people’s views will be stretched. The Executive has placed an emphasis on 
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advocacy for children in recent legislation. The Mental Health (Care and 
Treatment) (Scotland) Act 2002 gives children the right to an advocate if they 
suffer from a mental disorder and Health Boards must provide this service. It is 
worth remembering that of the 11,000 children who are looked after over 40 per 
cent have emotional or mental health problems10 There is currently a dearth of 
advocacy services for children in Scotland. We would welcome further discussion 
on how this situation could be addressed through this legislation to ensure that all 
children who go through the adoption process are fully supported and their views 
reflected in any decisions taken. 

Post Adoption Services 

The provisions in the Bill for local authorities to establish adoption services are 
welcome. Of particular significance is that post adoption services should form 
part of this. The early stages of a child’s life with a new family are crucial and it is 
essential that the level of support the adopted child and family receive is 
appropriate and efficient. Many adopted children may have significant additional 
support needs and these should be recognised and support provided. Section 
51(3) gives a comprehensive list of what a care plan must record and specify. 
Although there is a general requirement to record any details of any previous 
assessment of the needs of a child, adoptive parents, or others, there is no 
mention of the plan containing details of any assessment carried out under the 
Education (Additional Support for Learning) (Scotland) Act 2004. This is of 
particular relevance for those children and young people who may have a co-
ordinated support plan (CSP).  

Children in Scotland welcome the duty on local authorities in sections 48 and 49 
to carry out an assessment of need and where support needs are identified to 
provide for them. We believe, however, that the link between this statutory duty 
to provide and what is contained in the care plan outlined in section 51 is unclear. 
As the Bill stands the requirement to provide what is contained in an initial care 
plan is reliant on the statutory duty in section 49. There is no direct duty in 
section 51 to provide what is contained in the plan. Moreover, there is a legal 
duty to provide, s55(4), if an existing plan is reassessed. We believe that to 
achieve consistency in law there is merit in including a specific duty to provide 
what is contained in the care plan.     

10 Needs Assessment Report on Child and Adolescent Mental Health, Final Report – May 2003, 
Public Health Institute Scotland 
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SUBMISSION FROM CHURCH OF SCOTLAND 

The Church of Scotland (through its Church and Society Council) welcomes the 
opportunity to give evidence to the Education Committee on the Adoption and 
Children Bill. This evidence largely reflects the response we submitted to the 
consultation on "Safe and Secure Homes for our Most Vulnerable Children"; we 
have also been glad to be involved in conversations with Ministers and with other 
faith communities on the issues contained in the Bill. 

We believe a review of adoption law is appropriate in the context of major 
changes in the circumstances of adoption, and we recognise as the driving force 
for change a dramatic change in patterns since the 1978 Act was passed: 
growing numbers of looked after children, falling numbers of adoptions, and the 
rising age profile of children seeking adoptive parents (with the number of babies 
being placed for adoption in Scotland now under 20 annually, from nearly 300 20 
years ago). As Cardinal O'Brien has said, "There is no doubt that the current 
system fails to meet children’s needs. According to official figures, adoption 
applications (from prospective adopters) in the past 20 years have fallen from 
1,000 a year to less than 400, while 6,500 children are in the care of local 
authorities. Many are in care for long periods." 

In light of this situation, we strongly support the principle that the best interests of 
children are paramount here. We also welcome the emphasis on the needs and 
interests of the children in seeking an environment of care; there is no right to 
adopt. We therefore welcome the Executive's reassurance, in presenting the Bill, 
that "No one has a right to adopt under our proposals and the selection process 
of who can adopt is tough. Only those couples who can demonstrate they are in 
an enduring family relationship and can make a positive difference to a child's life 
will be successful". We would also reaffirm the Church's view that the stable 
environment of care which children need is best provided in the context of 
marriage. 

Appreciating the realities of what options are available, we were disappointed 
that other non-legislative proposals for seeking to recruit more adoptive parents 
(which were contained in the first phase of the review) do not appear to have 
been effectively prioritised. We recognise that much needs to be done in building 
a national recruitment strategy and we recognise that churches can play a 
significant part in this. Foster care is sometimes not properly valued, and more 
foster carers are also needed. Indeed, the commitment to children that is 
involved in short-term fostering often leads those involved as carers on to long-
term fostering – yet this contributes to the shortage of short-term carers as the 
placements get ‘blocked’ by carers ‘converting’ to long-term care.  

We were also disappointed that there seems little research basis for some of the 
proposals in the Bill, particularly in some of the more controversial areas. For 
example, analysis of what holds people back from offering as prospective 
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adopters or foster carers (and what might encourage others to offer) could inform 
a more focussed national approach to recruitment; we would hope that more 
work will be done on this, and in monitoring the outcome of the proposed 
changes if and when enacted. 

However, we do want to express our broad support for the urgency of finding 
new solutions which serve the best interests of the vulnerable children for whom 
at present we seem unable to provide the safe and secure nurture they need. We 
therefore agree that adoption should remain an option, and hope that 
Permanence Orders can provide extra stability where adoption is not an available 
or appropriate option.  

Recognising the need to recruit more potential adoptive parents (while retaining 
robust selection processes) and the reality that children are currently being 
adopted by individuals who are living in (opposite or same sex) relationships that 
are considered as relevant to the adoption by the agencies involved, we can see 
some force in giving legal recognition to the realities of these situations, which 
might also enhance their stability, to the long-term benefit of adopted children. 

However, there are many within the Church who see these proposals as giving 
equality of status to different relationships which are not equivalent. As a signal, 
therefore, they may be seen as undermining marriage, at a time when supporting 
the long-term mutual commitment which marriage best embodies (with a 
generally higher "success rate" of stability than other relationships) would clearly 
serve the interests of children. There are also research findings which suggest 
significant problems faced by children brought up by gay couples. 

However, given that the alternatives for many children under the present 
legislation are far from ideal, often involving successive short-term fostering, we 
would, on balance, support the proposals to allow unmarried or unregistered 
couples (of different sexes or of the same sex) to adopt jointly.  

While we therefore do not believe that the status of the relationship between 
adult potential adopters should be an absolute bar to them adopting jointly, we 
welcome the fact that the "enduring family nature" of the relationship between 
potential adoptive parents is vital for the wellbeing of the child. It is in the 
interests of the child to become part of an "enduring family relationship" and, on 
the basis outlined above, we support this as a helpful definition.  

The stability of that relationship should also be part of a robust selection process 
which recognises the dangers for children if adoption is not by those in a stable 
and strong relationship; we therefore welcome the statement in the Policy 
Memorandum that "The intention is that unmarried couples who apply to adopt 
would be subject to the same assessment process as married couples to ensure 
that they are able to offer a child a stable and nurturing environment. Detailed 
provisions will be contained in regulations for adoption agencies to be made 
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under the Bill. This will allow courts to make decisions which are in the best 
interests of a child". Similar considerations should, we believe, apply to fostering. 

The social trends which impact on the adoption statistics reflect the costs of 
family and relationship breakdown. As with the Family Law Bill, while recognising 
the need for legislation to address changed patterns, we believe that these costs 
– especially to vulnerable children – demand more strategic action by the 
Executive and others to look at the causes of relationship breakdown and how a 
wide range of policies impact on families for good or ill. 

Since no right to adopt is created by the legislation, there may be no need for any 
"exceptions or special rules" applicable to faith-based adoption agencies. 
However, it should be clear that adoption agencies may make judgments as to 
the suitability of adoptive parents which reflect their own values, and these 
should not detract from their funding by local or national government; otherwise, 
adoption agencies, if forced to go against their principles, may go out of 
business, achieving the opposite of the intended effect by taking from the 
currently available options agencies currently recognised as offering a high 
standard of care. 

While there are circumstances in which the views of birth parents may not be 
conclusive, we believe that their views on adoption by an unmarried couple 
should be considered. Where birth parents feel their views are taken into 
account, adoption is less likely to be an acrimonious issue.  
We welcome the weight given to the child's views on issues in adoption, as 
appropriate to her/his age. 

We support the retention of the existing provision for the religious persuasion and 
the racial origin, cultural and linguistic background of the child to be given due 
weight, in the context of the basic principle that the child's interests are 
paramount. We note (from the Explanatory Notes) that "This does not mean that 
adoption agencies must only place children with adopters of similar religious, 
racial, cultural and linguistic origins and backgrounds. However, in practice, 
adopters must have regard to any such origin and background that the child may 
have.

We also welcome the provision for account to be taken of the views of relatives 
of the child, with the proviso (in the Explanatory Memorandum) that "any such 
wishes should not be applied when to do so would be contrary to the best 
interests of the child". 

Adoption Support Services  
We believe strongly that better resourced pre- and post-adoption support could 
encourage more adoptive parents to come forward. We supported the Review 
Group recommendation that adoption support services should be "counselling, 
advice, information and financial support, as well as other services prescribed by 
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regulation", and welcome provisions in the Bill to this end. However, we are 
concerned that the annual figure of only £2.35m in the financial memorandum 
may be inadequate for proper provision of the support services envisaged in the 
Bill. 

Permanence Orders  
So long as Permanence Orders are not seen as an alternative to adoption, we 
believe that they may offer stability in situations where adoption might not be 
possible, but we would be concerned if they were to encourage less urgency in 
seeking adoptive parents. 

Fostering
Much valuable work is done by skilled short-term carers and they do provide a 
needed resource, coping with distressed and traumatised children and 
supporting families in ways that help them stay together or help the children 
return home. We therefore believe that resources should be put into recruiting 
more foster carers and training them for their task; adequate allowances are also 
part of the strategy necessary for an effective fostering service, and we welcome 
provision in the Bill for a national system of fostering allowances, which we 
believe should be set to pay for the cost of caring for a child).  

SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL 

General Principles of the Bill 

The City of Edinburgh Council is very supportive of the general principles of the 
Bill. We believe the Bill represents a catching up with societal and cultural 
changes.  We fully support the wish to simplify, streamline and speed up the 
adoption process and we like the principle of the potential for sharing parental 
responsibilities and rights. The principle of including the issue of fostering 
allowances is supported but we feel that this is a missed opportunity to bring 
forward legislation to promote and regularise different forms of foster care.  We 
think the principle of bringing adoption and fostering together is a good one but 
not taken far enough in the Bill as presented. We continue to disagree with the 
principle of giving Children’s Hearings a place in permanence and adoption. As 
we have said in each and every relevant consultation it is our view that Children’s 
Hearings should be concerned with the short-term care arrangements for 
children.  

Although not in the Bill we absolutely disagree with paragraph 39 in the Adoption 
and Children (Scotland) Bill Policy Memorandum which states that adoption 
serves two needs.  The City of Edinburgh Council disagrees with the statement 
that adoption is first and most importantly the need that some children have to be 
looked after outside the parental home. This is clearly not the purpose of 
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adoption which is to provide care throughout life by the making of an adoption 
order for those small number of children for whom it is in their best interest to 
have a relationship in law with a family other than their birth family.  We totally 
disagree with the supposedly second need, namely the desire for a parental 
experience on the part of those people who, for whatever reason, are unable to 
produce children naturally.  Categorically we believe that adoption is about 
securing family relationships for life for children and it is not about providing 
children for childless individuals or couples. We most urgently suggest that this 
paragraph be deleted. 

The advantages and disadvantages of the proposed legislation 

The City of Edinburgh Council believes that the Bill as presented provides the 
opportunity for better choices for children in a cleaner and quicker process. The 
broader eligibility is very welcome and is likely to lead to more adoptions. Access 
to relevant medical information is again much welcomed and certainly we believe 
is in the best interests of children. We welcome the emphasis on ensuring that 
adequate supports are in place for all those affected by adoption but remain 
concerned as to the financial aspects of this.  We have a concern that the 
possibility of re-opening cases may have a disincentive on potential adopters as 
we have much experience of family pressure to contest applications under the 
current legislation.  We think that there will be considerable family pressure in 
some cases to push for revocation.  We certainly do not want the instability of 
placements governed by the Children’s Hearing system to be replaced by 
instability brought about by repeated applications under Section 11. 

Particular elements and suggestions for improvements. 

We think that the Bill would be considerably improved by removing the principle 
of the involvement of Children’s Hearings and also by increasing the provision in 
relation to fostering. Many more children are affected by fostering and this is an 
opportunity to regularise different forms of fostering. It occurs to us that the 
creation of a permanence order regularises the circumstances of many children 
but there is no reciprocal arrangement in relation to permanent foster carers. 

Scotland is a relatively small country and it seems to us that there should be 
oversight of adoption across the country.  We believe that the Bill should contain 
a duty on local authorities as adoption agencies to co-operate and promote the 
adoption of children across Scotland.  The duty to co-operate features in the 
Children (Scotland) Act 1995 and we believe should be included here.  The Bill 
could include consortia arrangements and inter-agency fees for placements in a 
way that would really increase the opportunity for adoption for many children in 
Scotland.  The avoidance of setting adoption allowances nationally could lead to 
regional differences in people coming forward as potential adopters.   
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We uphold the principle of adoption allowances being linked to the needs of the 
child. The flexibility in permanence orders will mitigate the very difficult issues 
around contact in freeing applications.   

We would like to see a greater deterrent for breaches of the Bill than are 
currently suggested – we understand that instances of trafficking are increasing 
and we are concerned that more children may be brought into the country 
illegally for the purposes of adoption and believe that those convicted of such 
offences should be subject to considerably longer prison sentences than under 
three months.   

We are somewhat confused between references in the Bill to the United 
Kingdom, Great Britain and The British Islands and believe this could be made 
more straightforward. 

The Bill lacks any particular requirements on Courts and we think the Bill would 
be considerably improved by making it clear that adoption needs to be within 
timescales to suit children.   

Other relevant issues 

We have some concern about the timescale involved in locating birth fathers and 
would wish to ensure that this process does not build in further delays for 
children.   

A major area for The City of Edinburgh Council is around the transitional 
arrangements.  In particular we would very much welcome the inclusion of the 
automatic conversion on the enactment of the Bill of freeings to permanence 
orders. The City of Edinburgh Council has a number of children currently freed 
for adoption but with little prospect of actually being adopted. We have 
experienced some difficulty in Court when seeking to convert freeings to parental 
responsibility orders.  Whilst we appreciate that this process will be much more 
straightforward in terms of seeking permanence orders for these children, it 
would be very much easier for all involved if the transitional arrangements 
included the automatic conversion of current freeings to permanence orders. 

Although not part of the Bill we believe paragraph 391 within the financial 
memorandum to be complete nonsense.  

Consultation 

The City of Edinburgh Council believes that the consultation process has been 
absolutely fine. 
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Financial Memorandum 

This document appears to be based on a number of dubious or flawed 
assumptions which have the result of downplaying the costs of introducing a new 
Adoption Act. Paragraph numbers relate to paragraph numbers in the 
Memorandum: 

368. There is a general assumption throughout the Memorandum of static 
numbers of looked after and accommodated children. While 2004 - 2005 Scottish 
Executive statistics will not be published until the autumn, there is a view among 
many local authorities that numbers are rising and/ or that there has been an 
increase in younger children i.e. those more likely to be placed for adoption or on 
permanence orders. Consequently, while it is hoped that the Act will facilitate 
more children being placed for adoption, this may not lead to a reduction of 
children in foster or residential care. The assumption of a reduction of children in 
residential care is highly dubious - these children are not being prevented from 
placement for adoption by lack of adopters and/ or cumbersome legal procedures 
but because adoption is very rarely in their best interests. Their older age 
(usually 8+), continuing face to face family contact, behavioural difficulties and 
taking account of their usually negative views concerning adoption mean that it is 
extremely unlikely there will be an increase in adoptive placements of children 
currently in residential care. There are no children or young people currently in 
residential care in Edinburgh assessed as in need of adoption. 

369. While the research evidence of "catch up" of adopted children is heartening, 
much of this concerns placement of babies and infants. Where older or disabled 
children are placed for adoption, the impact of adoption on their development is 
less marked. If there is to be an increase in looked after children placed for 
adoption, they will come from the latter groups. This is not an argument against 
adoption which, by usually providing a child with a supportive family well into 
adulthood, has many advantages but a caution against over-optimistic 
assumptions concerning the reparative powers of adoption. An audit in Glasgow 
(Bell J. and Sim M. in Phillips R. (Ed.) Children exposed to parental substance 
misuse - implications for family placement. BAAF 2004) found that 48% of 
children in foster care came from drug misusing families (this did not include 
families solely misusing alcohol). It was suggested that this was an 
underestimate because drug use tends to be hidden. It was also found that 
children more recently admitted to care were more likely to come from drug 
misusing families. Whilst we have not collected data for Edinburgh, similar 
findings would be likely. The adverse affects on children of being born into and 
living in drug or alcohol misusing families can include irreversible brain or 
physical damage while in the womb, withdrawal from addiction post natally 
(which has a number of distressing results for the baby and can lead to longer 
term damage) and abuse and/or neglect within the family (which can often lead 
to irreversible physical, psychological and emotional damage). It seems likely 
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that some of the research findings used in the Memorandum are already out of 
date. Although children harmed through parental drug and alcohol misuse are 
likely to get optimum opportunities for recovery if placed for adoption, most of 
them will never fully recover and they will present ongoing challenges for their 
adopters and for social work, education and health services. Adopters will need 
expert advice and support throughout the child's childhood, adolescence and in 
some cases adulthood if they are to be sustained in the demanding and complex 
parenting tasks they are taking on. They will often require respite services and 
the children will need a variety of therapeutic and supportive services.  It seems 
likely that the number of children born to substance misusing parents will 
increase as will the proportion of them accommodated. They are children who do 
not often successfully return home and therefore they are likely to be placed 
subsequently for adoption. The maintenance of contact between adopted 
children and birth families has also become a feature in most adoptions in the 
last ten years. While the contact is not usually face to face with parents, although 
it can often be with siblings and grandparents, an agency needs to act as an 
intermediary. Edinburgh has over 130 of these arrangements and has a service 
level agreement with a voluntary organisation to support them. The number of 
arrangements, the amount of work involved and the costs are markedly 
increasing.

370. The rationale for additional costs to local authorities of £2,350,000 appears 
to be that this is approximately 1/10 of the amount allocated by the UK 
government for their recent adoption Bill/Act. The rationale for this figure is not 
given, nor is there any comparison of the provisions of the 2 Bills/ Acts or of the 
social contexts. For instance, we know that more children are living in drug and 
alcohol misusing families in Scotland than England. The amount in Scotland 
provides £73, 437 per local authority which will not provide a great deal in the 
way of additional services. The changing nature of children placed for adoption 
and adoption placements, outlined above, and the increased costs likely to be 
incurred in supporting them are not considered at all in the Memorandum. It 
appears to be assumed that it is only increased numbers of children placed for 
adoption that will increase costs - this is not the case. The cost, over a lifetime, of 
each adopted child is increasing. 

380. The rationale for believing that Permanence Orders may lead to a reduction 
in costs is not provided. We were unable to identify any, apart from a very minor 
saving because there would no longer be a need to write and present reports to 
Children's Hearings. However, this will only be a saving if more children are 
placed on Permanence Orders than are currently subject to Freeing for Adoption 
or Parental Responsibilities Orders - something the Memorandum states is 
unlikely! We actually consider that because Permanence Orders will not have 
some of drawbacks associated with the previous orders, there is likely to be 
increased usage thus securing the long term futures of a greater number of 
children. Indeed, why introduce them unless this is the intended outcome? 
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382. There are costs for the recruitment and support of domestic adopters not 
incurred in overseas adoption. For instance, overseas adopters come forward of 
their own accord whereas insufficient domestic adopters do so, necessitating 
recruitment campaigns (the City of Edinburgh Council will spend £50,000+ this 
year on a recruitment campaign for adopters and foster carers), the costs of 
introductions of domestic adopters to the child/ ren and any equipment they 
require and their legal costs are usually paid. Domestic adopters will usually be 
eligible to attend relevant courses and support groups provided by the local 
authority or voluntary agency for their foster carers and adopters. 

385. It is a rather odd and unlikely assumption that while the number of people 
accessing post adoption services will increase, the range of services required "is 
unlikely to differ greatly from the current situation". One of the triggers for the Bill 
was the dissatisfaction of adopters, adopted adults and birth families with the 
range of services available. In particular, there are increasing and usually 
justified demands from adopters for therapeutic services for their children, for 
support with the practicalities and emotional impact of contact arrangements and 
for respite services. Local authorities, or the voluntary agencies with which they 
have service level agreements, are currently very over-stretched trying to meet 
existing demand. The ability to pay cash in lieu of services (paragraph 387) is 
likely to increase pressure as adopters see this as a way of buying (often 
expensive) services in the private sector which local authorities and health 
services are not in a position to provide. 

388. The changing nature of children placed for adoption has meant that for 
many years (probably at least the last 15) placement with an adoption allowance 
is not exceptional, it occurs in at least half of all placements. Edinburgh regularly 
approves existing foster carers to adopt children placed with them (research 
shows these placements are particularly stable) but foster carers cannot 
generally afford to give up the fostering maintenance allowance. The City of 
Edinburgh Council is currently paying around 150 adoption allowances; most of 
them full (i.e. the fostering maintenance allowance minus child benefit). An 
increase in numbers of children placed for adoption, given that the children 
placed are likely to be older and/ or disabled or developmentally delayed, will 
mean that most are placed with adoption allowances. 

389. We consider that the time has come to adopt the Fostering Network 
recommended rates. A number of Council's have used the Scottish Executive 
fostering grant to move towards or achieve this (Edinburgh has increased its 
allowances by 20% this year but is still some way short of the TFN rates). 
COSLA has stopped recommending rates from this year (presumably the figures 
in the Memorandum are 2005-2006 figures). A low recommended rate from the 
Scottish Executive, e.g. based on the DfES figure, would be a retrograde step 
and, if adopted by local authorities, would lead to the trickle of carers currently 
being lost to the voluntary/independent sector becoming a flood. We are already 
having to use this very expensive sector because of shortage of carers. One of 
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the main organisations we use, Barnardos, has adopted TFN rates this year and 
most of the independent providers pay similar rates. It is imperative that the costs 
of not paying carers sufficient allowances, i.e. the necessity of greater use of the 
voluntary and independent sectors is acknowledged.  If, as seems likely, the 
number of looked after children has increased, this needs to be factored in to 
calculations concerning costs. 

391. Although legal aid costs are not an issue for local authorities, we were more 
than a little surprised by the statement that “it is rare for a birth parent to contest 
a freeing or adoption order as, in our experience, most are contested. Certainly it 
is not the Edinburgh experience that it is rare for a birth parent to contest a 
freeing or adoption order and that where contact arrangements are made this is 
usually by agreement outside the Court process.  Our experience is completely 
contrary – many families engage counsel to dispute freeing applications and 
indeed in many cases each parent engages separate counsel.  We think this 
paragraph is completely inaccurate. 

399. As indicated previously, we find the suggestion that any costs will be saved 
in provision of residential care very unlikely. 

Conclusion 

The City of Edinburgh Council welcomes the Bill believing it to be in many 
respects long overdue and very much looks forward to working with modern, 
clean legislation. 

SUPPLEMENTARY SUBMISSION FROM CITY OF EDINBURGH COUNCIL 

The City of Edinburgh Council previously provided a written response to the Bill 
and gave oral evidence on Wednesday 17 May 2006. At the committee meeting 
on 17 May, we were invited to provide a supplementary written response. 

The section numbers used relate to sections in the Bill: 

Section 3 We consider that resource sharing between local authorities and with 
voluntary organisations might benefit from “incentives”. Maximising recruitment of 
adopters and foster carers will only occur if there are Scotland-wide agreements 
in place for the payments that will be made, either as a lump sum for adopters or 
on a weekly basis for foster carers, where such placements are offered to other 
agencies. Financial support for this from the Scottish Executive would be very 
helpful. 

Section 5 This section will allow time scales to be established in which a local 
authority proposing to make arrangements for adoption of a child must apply for 
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a permanence order. This is likely to replicate current Regulations 17 and 18. 
Whilst we have no objections to time-scales, and would like to see them applied 
to courts as well as local authorities, the current time scales are so tight that they 
sometimes lead to the local authority having to apply for a Freeing Order when 
an adoption petition by the prospective adopters would be in the best interests of 
the child. A slight relaxation of time scales would be helpful. 

Section 16 It is proposed that the social worker must be given sufficient 
opportunities to see the child with the applicant(s). While this is welcome, there 
may be times when it is also appropriate for the social worker to see the child on 
his or her own. For instance, if the social worker believes that a child is not happy 
with an adoption application. This condition should also be specified. 

Sections 84 – 97 We have already stated our concern about Children’s Hearings 
remaining involved once Permanence Orders have been made. There is 
uncertainty about whether the Courts or the Hearing will have precedence in 
making decisions about issues such as contact. It also subjects children to at 
least annual attendance at a Hearing, something many children find unsettling or 
even traumatic. We are aware that evidence has been given concerning the need 
for Hearings to have a continuing role if, for instance, the child is subject to a 
Supervision Requirement because of offending behaviour. We consider that 
there could be ways of dealing with this sensibly, for instance, either permitting 
the Sheriff to continue Supervision Requirements when they are made because 
of particular conditions (e.g. Section 52(2) of the Children(Scotland)Act 1995, 
conditions i, j and k ) or by giving the Sheriff the power to either revoke or 
continue compulsory measures of supervision, dependent on the best interests of 
the child.  

Section 87 We were alarmed that when a Permanence Order is made on a child 
who has previously been adopted, the Adoption Order is automatically revoked. 
We believe that adopters should be treated as any other parents in this situation 
i.e. that they will retain the right to agree or not to a further adoption and that they 
might retain other parental rights and responsibilities dependant on the decision 
of the court  based on the best interests of the individual child. 

Certain aspects of fostering We regretted the fact that the opportunity of an 
Adoption and Children Bill was not used to update certain aspects of fostering. In 
particular we consider that it should be mandatory for private foster carers to be 
individually registered with the Care Commission. If private child minders, who 
only care for children part-time have to be registered, it is not in the interests of 
children that full time private foster carers do not have to be registered. We were 
also concerned that the rapidly expanding practice of placing looked after 
children with relatives and friends is very inconsistently managed across 
Scotland and that such carers often get insufficient assessment, supervision or 
support. We understand that the Scottish Executive is developing a fostering 
strategy and it may be that this issue will be better dealt with through that vehicle. 
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SUBMISSION FROM THE FACULTY OF ADVOCATES 

Introduction
We have sought in this paper to comment only on those parts of the Bill that 
relate to the quality of legislation and matters of practical importance in relation to 
legal practice and procedure. We have avoided comment upon those matters 
that appear not to fall within our area of expertise. 

By way of general comment, we observe that at times the Bill as drafted seems 
unnecessarily convoluted and repetitious. For example, in proposed section 1(1) 
it seems that what is intended is that a statutory duty is imposed upon local 
authorities to provide services. As drafted the section appears somewhat 
cumbersome if all that is intended to be enacted is that each local authority must 
provide an adoption service in its area. The importance of clarity in proposed 
section 1(1) of the Bill seems obvious. Other examples may be seen in sections 
20-22 and 27-28. It seems to us that these provisions could be drawn together in 
single sections, if appropriate, to create offences in relation to these wrongs. We 
shall comment upon the appropriateness of the creation of criminal offences in 
relation to these matters later in this response.  

Section 11
The proposed section relates to placing a child for adoption (in the absence of 
care proceedings). We note that a parent is not included in the definition of 
“relative” at section 111. If a parent is involved in the placement of a child for 
adoption that parent will, as we understand the section, be guilty of an offence. 
The penalty is severe.  

It seems to us that a circumstance could arise where, for example, a young 
mother may decide to place her child with a close friend or relative, intending that 
the child will be adopted by them. In those circumstances, by reason of the 
section as drafted, the young mother could be guilty of an offence and face 
imprisonment or a substantial fine.  

We wonder whether this was the intended effect of the section. If not, “parent” 
should be included in the definition of “relative” in this context. 

Sections 20-21; 27-28
We question the need for the introduction of statutory criminal offences in these 
proposed sections in relation to the adoption process. Presently, the court would 
deal with the circumstances anticipated in the proposed sections as a civil wrong 
if called upon to do so. Civil remedies are available in terms of the Children 
(Scotland) Act 1995 (“the 1995 Act”) and under section 26 of this proposed 
legislation. Our concern is that there might be merit in the adoption provisions 
being essentially civil and that unduly introducing the concept of criminality could 
be counter-productive to all relevant parties arriving at a mature and civilised 
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outcome. It may be preferable and sufficient to emphasise the aim of keeping the 
welfare of the child at the heart of all major considerations. 

Section 31

In the Family Law (Scotland) Act 2006, cohabitants are defined as living together 
as husband and wife or as civil partners. Such a formulation is easily understood 
and commonly used in legislation. If proposed s.31(3)(c) is intended to relate to 
cohabitants and proposed s. 31(3)(d) to people in a homosexual relationship who 
are not civil partners, the inclusion of the word “if” may serve to confuse matters. 

The use of the expression “enduring family relationship” does not appear to add 
to the concept of people living together as described. The inclusion of the word 
“enduring” seems to relate to time rather than to the quality of the relationship. It 
is acknowledged that there may be policy reasons for reference to the “enduring” 
nature of the relationship, but the word “stable” may be more appropriate. If it is 
intended to use the word “enduring”, that word should be further and clearly 
defined. 

Section 32(1)(d)
The Faculty struggled to envisage the circumstances where a natural parent 
would require to adopt his or her own child, except in the circumstances 
anticipated in subsection (3), for which provision is made there. There otherwise 
would not appear to be a need for a parent to adopt his or her own child. A 
parent may simply seek parental responsibilities and rights in terms of the 1995 
Act. 

Section 33
Again, this section appears unnecessarily convoluted. It occurs to us that the 
heading of the section might be misleading and unhelpful and that it might better 
be headed “Conditions for Adoption Orders”. We also consider the format used of 
stating “The first condition is” etc to be confusing and inelegant. It is normally 
preferable to list the conditions and to allocate each one a number. At present 
the first condition is in subsection 2 and so on. It would be clearer if these were 
all a subsection numbered one to five or such like. 

In relation to proposed s.33(2)(b)(ii) we note that the welfare of the child is 
always at the forefront of the mind of those concerned about making decisions 
relating to adoption.  

We are concerned that proposed s.33(3) renders it sufficient that a permanence 
order is in place, and makes no provision for changes in the child’s 
circumstances since the making of the order. 
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In our previous paper “Response by the Faculty of Advocates to the Scottish 
Executive Adoption Policy Review Group Consultation Paper - Secure and safe 
homes for our most vulnerable children”, we commented, in relation to 
Permanence Orders, as follows:- 

“We agree that the current “freeing” and parental responsibilities orders should 
be abolished. We have no difficulty with the concept of a Permanence Order to 
secure children in a long term placement and be flexible enough to meet the 
needs of individual parents and children. We agree that the Permanence Order 
should remove the right of the parent to determine the child’s residence or to 
have the child live with him, as a minimum. The corollary of that is that from the 
local authority’s perspective, all that the Order can do as a minimum is provide 
the right to determine residence. Other rights and responsibilities require to be 
determined on a case by case basis. Otherwise, the desire for flexibility to meet 
the needs of each individual child would not be met. 

We agree that a child on a Permanence Order should remain “looked after” by 
the local authority. If a child on a Permanence Order is no longer involved in the 
children’s hearing system (i.e. if a supervision requirement is terminated) and the 
parent retains rights and responsibilities, there must be provision for the parent to 
seek a “looked after” child review in order to assert their rights and fulfil their 
responsibilities.  

We agree that there should be scope for provisions attaching to a Permanence 
Order to allow the local authority to place the child for adoption. However, such a 
far-reaching provision for the child within the Permanence Order requires that 
careful scrutiny be given to the procedural implications and the provision of 
accurate information to parents. It seems to us that if the local authority retains 
the power to apply for an order that permits the placing of the child for adoption, 
and dispensing with the agreement of the parent to a subsequent adoption order, 
this does not represent any significant improvement on the present situation, 
except insofar as the parent retains the right to seek an order for contact. 

There should be clarity in the legislation in relation to the stage at which a child 
may be placed with an individual or individuals who it is anticipated will be 
potential adopters.  

We agree that only the local authority should be able to apply for a Permanence 
Order.” 

We consider that there is a lack of clarity in the proposed section in respect of the 
effect of a Permanence Order and the express powers of the court where a 
Permanence Order has been made. In relation to the mandatory provision, per 
proposed section 84(3), we consider that the statutory provision may be clearer if 
it simply provided that the mandatory provision removes the right to have the 
child live with the parent and transfers it to the applicant. 

Section 84 – Permanence Orders
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In relation to the ancillary provisions it seems to us that the drafters may be 
confusing the power of the court with the test to be applied. 

Section 86(2)(d)
The inclusion of the words “in the opinion of the court” may be tautologous. 

Section 89
We note that no provision is made in this proposed section for leave to apply for 
a variation. The requirement for leave is to be found in proposed section 91(5). It 
seems to us that the drafting of this section could be improved. A similar 
provision is required to that found in section 91(5) – or that provision should be 
included in section 89.  

The Faculty wishes to reiterate its concerns regarding the concept of requiring
leave to apply, which is not established in Scottish legal procedure. 

Section 100
The amendments to section 11(3) appear to reflect the policy but are 
unnecessarily tautologous. It is not necessary to restate the words “that 
application for an order …” found at s.11(3)(a) of the 1995 Act. In proposed new 
s.11(3)(aa), the restriction to applications for orders for contact could be provided 
without restatement in full of the words at the outset of s.11(3)(a). 

SUBMISSION FROM FOSTER CARE ASSOCIATES SCOTLAND 

FCA (Scotland ) welcomes the general provisions in the Bill and the carrying 
forward of the recommendations of the Adoption Policy Review Group. 
We appreciate that the details will be in regulations and guidance. 
In particular we welcome :- 

 Provision for Local Authority adoption support plans 
 Extension of  adoption support provisions 
 Extension of the pool of adopters 
 Introduction of  Permanence Orders 
 Extension of the pool of foster carers 
 Provision for regulation of fostering allowances 

There are some areas ,however where we would like to comment. 

The Permanence Order is likely to be used  widely in permanent fostering 
situations not only in placement for adoption. (Section 84) As such they should 
be applied for by Local Authorities not Adoption Agencies. 
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The interface with the Children’s Hearing System , given much thought in the 
APRG has not been addressed  at the same level in the Bill especially 
restrictions in taking children subject to P.O’s to a hearing . 

The amendments to Section 11 offer no provisions for leave to apply or 
restrictions on inappropriate applications. 

Contact after adoption also seems to require more specifics than in the Bill. 

Regulations are not mentioned in relation to curators and reporting officers. 

Adoption Allowances are a lottery at present and reconsideration of a universal 
system is urged. In particular there are no provisions to continue the reward 
element of fostering allowances into adoption to allow more foster carers to adopt 
children in their care. 

Financial Costs— 
A number of concerns relating to under-estimates of costs. 
It appears a simplification to estimate that there will be more adoptions , at an 
increase in costs for support services but a corresponding reduction in the 
number of children in  foster care , and therefore  better long term outcomes and 
reduced longer term costs.(368 and 369 Financial Memorandum) 

 A significant proportion of Permanence Orders will be for children in permanent 
foster care for whom adoption is not appropriate. 
Relating this to National Fostering Allowances, there will not be a reduction in 
costs on the premise that there will be less children in foster care.(389 and 390 
Financial Memorandum) 
Within FCA (Scotland ) currently of 161 children placed an average 20%(30+) are 
already placed or in the process of confirming permanent placements with their 
FCA foster carers. From our experience this is a growing area of need .Moreover 
the needs of these children are such that  
services including ,therapy ;support to them ;their carers and birth families will 
remain the same or increase over time not reduce. As an Independent provider 
our carers receive more than the proposed fostering allowances,as we 
acknowledge that it is in the best interests of the children we care for to have an 
adult at home full time,this often involves a carer giving up work or not  seeking 
employment  therefore the fee we give provides the financial stability for all 
concerned. Financial costs th Local Authorities to continue to fund services for 
these,the most damaged children will grow both in Independent placements and 
Local Authority ones.Good long term outcomes cost more not less. 

Furthermore ,Permanence Order costs are not likely to be the same as for 
current freeings and PRO’s as the change to Section 11 applications must incur 
additional court costs to Local Authorities.(380 Financial Memorandum) 
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Adoption support costs are also under estimated .Currently pre adoption 
counselling for birth parents is not a right .Costs are unlikely to remain the same 
when this changes.(382 Financial Memorandum) 

After adoption services are patchy at present .Many Local Authorities struggle to 
fund the minimum of services. To consider that payment in cash for services they 
are unable to provide at present will be at no extra cost is unrealistic. Services 
are currently not provided because they are not affordable.(387 Financial 
Memorandum) 

Finally,we would like to request that as the detailed provision will be in 
regulations and guidance that consideration be given to including FCA in the 
working group on the draft proposals. 

Marie Hindmarsh  
Assistant Director. 

SUBMISSION FROM THE FOSTERING NETWORK 

Background

The Fostering Network is the largest fostering charity in the United Kingdom. It is 
a membership organisation with over 37,000 foster carers in membership. Every 
foster carer in Scotland is a member, as is nearly every family placement worker. 
Its aim is to bring social workers, foster carers, and other professionals together 
to improve the outcomes for children in foster care. We have been operational in 
Scotland for nearly 30 years and have a number of projects working with carers 
and social workers in every local authority and independent and voluntary 
agency. We collect the views, aspirations and concerns of the foster care service 
by Focus groups, Membership Meetings, surveys, our e-mail rapid response 
group, advisory groups, and our Scottish committee.  

Therefore, the views expressed in this paper are grounded in both a history of 
consultation with the foster care service but also an ongoing consultation with the 
foster care service in Scotland.  

Overview

The Fostering Network was involved in the Adoption Policy Working Party and, in 
particular, were closely involved in the generation of Chapters 10 and 11 of the 
Working Party Report “Better Choices for our Children.” In it’s response to the 
Report the Scottish Executive issued “Secure and Safe Homes for our Most 
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Vulnerable Children,” which detailed their intended response. There are a further 
three recently published reports that have a bearing on foster care in Scotland. 

“The Cost of Foster Care” is a report completed jointly by BAAF and the 
Fostering Network, which examines the spending required to transform foster 
care services across the UK. 

The “Forgotten Voices” demands are the views expressed by some of the many 
young people involved in foster care throughout Scotland of how foster care 
services need to change. The Fostering Network’s Young People’s Project has 
consulted with looked-after children and young people and the sons and 
daughters of foster carers over the past seven years. Their demands for 
improvements were recently launched at the MacRobert Centre, Stirling in 
February 2006, to an invited audience including the Depute Minister Mr. Robert 
Brown. 

In addition, and of particular relevance with regards to this Bill, we have recently 
completed research on behalf of the Scottish Executive by an Audit of the foster 
care service in Scotland producing a report called “Caring for our Children.”    

(Summaries of all three reports are appended.) 

Introduction

The Fostering Network welcomes the introduction of the Adoption and Children 
(Scotland) Bill. Whilst not diminishing the importance of the other aspects within 
the Bill, we feel it best to limit our response to issues related to fostering where 
we feel we have the most to contribute given our areas of knowledge. 

We hope that the importance of issues experienced within fostering services will 
be explored within the Committee’s discussions in order to provide an opportunity 
to understand the role of foster care and the growing pressure being put upon the 
foster care service. Our view is that without the suggested improvements 
contained within the working party report, foster care will not be able to continue 
to offer children and young people a safe and secure childhood. Moreover whilst 
foster care is increasingly the placement of choice, and is remarkably successful, 
we cannot assume that without improvement that this will continue. 

Whilst the “Better Choices” report contained many improvements, we have also 
included others which were not considered, but which we feel merit further 
examination.  

We wish to see discernible improvements, better choices, and real change. 
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Permanence Orders

We fully support the concept of endeavouring where possible to make children 
feel secure. The empowering of foster carers to make day-to-day decisions 
inherent within the proposal is welcome. 

It will be crucially important to streamline the progress of the proposed orders 
through the court system, as experience has taught us that delays within the 
court system are all too frequent. In addition, the adversarial nature of the court 
system will impact on the new order, perhaps most notably within “revocation”, 
and “variation” actions. This may become particularly burdensome when one 
considers that the Permanence Order is designed to increase children’s security, 
and be widely used. 

We would also sound a note of caution in terms of the crucial need to bring 
stakeholders with us in terms of introducing this new legislative option, in this we 
mean Social Workers, Sheriffs, Court Officials, Solicitors, Foster Carers, and 
Reporters to the Children’s Hearings. Whilst we welcome the opportunity 
presented by Permanence Orders to diminish the statutory need for regular 
reviews, which on occasion can prove cumbersome, particularly where children 
and young people have been within a placement for some considerable time, we 
have some concerns with regards to this issue. 

“Caring for our Children” found that the need for local authorities and agencies to 
review care plans regularly and to agree in writing the support and training 
requirements of carers were not being met in every local authority.  We have 
concerns that some authorities may see the introduction of PO’s as an 
opportunity to reduce support to carers.  We, therefore, require a mechanism to 
ensure the continued agreement of the foster carers to support and training is 
obtained on a regular basis, without the requirement to proceed towards an 
actual review. This could be written into the care plan provision through the 
looked-after and accommodated materials or in some separate format. We would 
also wish to see this agreement regularly reviewed and monitored by the Scottish 
Commission for the Regulation of Care. The underlying assumption should be 
that formal reviews of the placement should be individually agreed to suit the 
needs of the child. 

The Fostering Network therefore concurs with the Scottish Executive that it 
is vital that children subject to Permanence Orders and their foster carers 
should receive the support they need to ensure the success of the 
placement and with the above caveats would support this proposal. 
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 Allowances

While the Fostering Network welcomes the proposal to implement a 
national system of allowances, we believe it is imperative that Ministers set 
national scales of minimum allowances, which will be binding on local 
authorities. 

The Fostering Network has campaigned for adequate allowances for foster 
carers for many years. Our views on this matter are well known and widely 
publicised. 

As noted in “Caring for our Children,” only 46% of carers surveyed felt that 
allowances covered the cost of caring for the children in their care. This figure 
alone would be reason to do something about inadequate allowances, however 
an additional survey undertaken by the Fostering Network in Scotland also 
highlights the fact that whilst in England some 39% of local authorities still have 
to reach the levels of the Fostering Network’s minimum allowances, in Scotland 
78% of local authorities do not pay the minimum allowances.    
This means that 2 out of 3 local authorities in England are now meeting our 
national minimum requirements by paying that reflect the true cost of caring for 
the looked-after child. At the same time it means that 8 out of 10 local authorities 
in Scotland are not. 

Widespread consultation by the Fostering Network with those directly involved in 
fostering provision through focus groups, advisory groups and surveys has found 
the consensus of opinion to be in favour of Ministers setting mandatory scales in 
respect of allowances across the country. We would recommend that these 
allowances are reviewed on an annual basis and updated appropriately. 

A starting point for the establishment of a national set of allowances would, 
in our view be the Fostering Network’s recommended national minimum 
allowances which are based on the ‘Family Expenditure Survey’ 
undertaken by the Westminster Government. These reflect the true costs of 
looking after children in a foster care situation.  

Failure to properly address this situation will lead to a loss of existing 
carers and act, as a disincentive to future foster carers, without whom 
there will be fewer Permanence Orders. 

The Fostering Network would therefore recommend that the Scottish 
Executive annually set mandatory national scales of fostering allowances 
based on the recommended rates published by the Fostering Network. 
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Further Issues

Placement limits

“Caring for Our Children” reveals that over a quarter of all foster carers look after 
four or more fostered children at any one time. The Fostering Network urge the 
Scottish Executive to bring Scotland in line with the rest of the UK and implement 
a limit of three fostered children per family, with exceptions for larger sibling 
groups and existing placements. Whilst this was raised during the lifetime of the 
working party it did not feature in the subsequent report “Better Choices for our 
Children.”  However it remains of fundamental importance as lack of limits 
impacts adversely on many children across Scotland. It is a measure that has the 
potential to improve considerably the experiences of our most vulnerable 
children…. if introduced. 

We have proposed a transition over a set number of years towards establishing a 
fostering placement limit. It would not apply to sibling groups, or foster 
households with already established placements over and above three children 
and they would continue till the placements came to a natural end. By replicating 
the improvements in class sizes, within foster care we will attract potential carers, 
who have been afraid of the demands that might be placed on them to care for 
many children at any one time. 

We would wish to see statutory limits on numbers of children in any one 
foster household. 

Allegations

Allegations refer to situations where foster carers are investigated by Social 
Work, and Police services following an allegation from a child in their care. 

There will always be allegations against people who work with children and foster 
carers work unsupervised and often alone with some very damaged children so 
are at particular risk. It is absolutely right that allegations are fully and 
comprehensively investigated but we must support people who will often be 
entirely innocent as most allegations prove to be unfounded. The stress and 
strain on a foster family who are the subject of an allegation is enormous. 
However, foster carers, unlike teachers, social workers or residential workers 
lose all their income if they are prevented from fostering until the conclusion of an 
allegation. This causes untold hardship. These difficulties are compounded by 
the appalling length of time taken to complete investigations, often over six 
months, sometimes over a year. If this was not bad enough, foster carers, unlike 
other members of the children’s workforce, have no recourse to any independent 
appeal when they are the victim of poor decision making. 
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The latest research indicates that 1in 3 foster families will face an allegation 
during their “career”. “Caring for our Children,” highlighted the fact that fostering 
families are more vulnerable to allegations than any other family in the 
community. 

From our ongoing consultation with fostering services and foster carers 
throughout Scotland, we see this as an issue requiring immediate attention by 
the Scottish Executive. 

“Better Choices for Our Children” contained the following recommendation: 

“The Group recommends that there should be an independent system to review 
decisions about prospective foster carers and existing foster carers whose 
approval has been terminated or whose conditions of approval varied. There 
should also be an independent system, similar to that already in place in 
England, to provide support to foster carers during investigations and appeals. 
There should be clear and consistent policies from agencies on the handling of 
allegations against foster carers based on a national code of practice.”

We would state unequivocally that allegations and the fear of allegations are 
having a deleterious effect on the morale of both foster care families and family 
placement social workers. This has an impact on retention as many carers leave 
the service in fear of an allegation and many potential carers do not come 
forward worried about placing themselves in jeopardy.   

It is of much regret that there is no reference to the development of a national 
protocol for carers facing allegations, including independent support, as well as 
the right to some form of appeal for carers in this position, within the proposed 
primary legislation. 

We would wish to see the recommendations contained within “Better 
Choices” fully enacted on a statutory basis. 
   
Restrictions on who may foster

The Fostering Network welcomes the proposal on same sex couples jointly 
adopting, as contained within the Bill. We hope that a similar provision, as 
detailed within “Better Choices for our Children” and supported by the Scottish 
Executive in “Secure and Safe Homes for our Most Vulnerable Children” will be 
put in place through a change to legislation with regards to same sex couples 
fostering. Removal of the restriction on same-sex couples fostering would bring 
Scotland in line with current fostering law in England and Wales and importantly 
would ensure that no potential foster carers are deterred from coming forward in 
respect of their sexual orientation. 
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The Fostering Network therefore recommends that this be restriction be 
terminated as a matter of urgency. 

The registration of Foster Carers

Registration of the social services workforce was introduced within the 
Regulation of Care Act, and requires individuals to register with the Scottish 
Social Services Council, in order to work within the sector.  

In 2001 we appeared before the Education, Culture, and Sport Committee that 
was tasked with examining the Regulation of Care (Scotland) Bill. We put forward 
the case for the national registration of foster carers arguing that registration had 
a role to play in improving the quality of foster carers, in driving up standards by 
requiring continued training and increasing the status of foster carers. 
Registration would also, we suggested, increase public confidence in foster 
carers who would be obliged to abide by the code of practice for social care 
workers and who would be accountable for their conduct and standards of 
practice. In their report the Committee agreed that foster carers should be 
registered as part of the social services workforce. 

At this time registration is not being taken forward, the stated reason being that 
foster carers are not employees. If our government is committed to creating a 
world class children’s workforce with the necessary skills to improve the lives of 
children and young people, then the registration of foster carers is an essential 
element in a strategy to create a skilled and trusted workforce that can play its 
part in transforming the outcomes for looked-after children. We have the 
completely ridiculous situation where 1500 children in residential child care 
settings are cared for by a fully trained and registered workforce, while 3600 
children in foster care are cared for by an untrained, unregistered workforce.  

A national registration scheme would offer a safety net, as it will ensure that 
information about a foster carer who has previously fostered is always passed on 
to any new fostering service. Registration will offer a mechanism for ensuring that 
foster carers are responsible for maintaining up to date knowledge of children’s 
educational and development needs by requiring foster carers to attend training 
in order to remain registered. Registration and the requirements for continuing 
professional development that will go with it will help to build a competent and 
skilled workforce.  

The Fostering Network is calling on our government to take all necessary 
steps to include foster carers in the group of workers who will need to be 
registered with the national body. 
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Summary

For many children our foster care service is their last best hope. If it is to continue 
to undertake this vital role, it requires to develop, to improve. We require to act 
now on the issues in this response; failure to do so will impact across a wide 
spectrum of people, but will impact most on Scotland’s most vulnerable children. 

This Bill began it’s journey in April 2001,a child born on that day is now five years 
old, how old will that child be when the recommendations contained within the 
many reports, and consultations are enacted? 

Related Publications

“The Cost of Foster Care” (2005) 
This is a joint report published by the Fostering Network and the British 
Association of Adoption and Fostering. It calls on the Governments of the UK to 
invest an extra £748 million in foster care services across the UK. The report 
assesses the spending that is required to transform foster care services in order 
to give children in public care the same opportunities to have a successful future 
as other children in our society. 

Broad support for the report's findings comes from the Association of Directors of 
Social Services in England, Northern Ireland and Wales, the Association of 
Directors of Social Work in Scotland, the Local Government Association, the 
Convention of Scottish Local Authorities and the Commission for Social Care 
Inspection. 

“Forgotten Voices” (2006)
This details the views expressed by many of the young people involved in foster 
care throughout Scotland. The Fostering Network’s Young People’s project has 
consulted with looked-after children and young people and the sons and 
daughters of foster carers over the past seven years. Their views highlight the 
areas where change is required: 

Young people in foster care 

 We need you to move us less, as we move placement three times more 
often than anywhere else in the UK. This means local authorities need to 
recruit more cares, and the Scottish Executive should be involved in 
helping them do this. Until we get those 1700 new foster households, 
somebody needs to ask local authorities about the number of moves, we 
think this should be the Care Commission or the Social Work Inspection 
Agency. 

 We need better matching, so that we are placed where our needs are best 
met, not just where there is an empty bed. This would help reduce the 
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number of placement breakdowns. This needs to be monitored so that 
action can be taken if placement choice is not improved. The Care 
Commission or the Social Work Inspection Agency again should 
undertake this. 

 When we move placements we should have luggage not bin liners and 
this needs to be addressed by local authorities. 

 We want to be more involved in the plans being made on our behalf, we 
also need to have regular access to our social worker, who should devote 
quality time to getting to know us as individuals. 

 In terms of Education we need our carers to be our advocates as they 
would for their own children, they need to be supported in this by the 
Scottish Executive and Association of Directors of Social Work. 

Sons and daughters 
 Training and information programmes should be devised on a national 

level that would help equip sons and daughters with the skills they might 
need, this training needs to be accessible and age appropriate, and be 
part of a wider support package within each local authority/agency. This 
needs to be pursued by the Scottish Executive, and incorporated within 
National Care Standards. 

 Support should be available to children and young people as a matter of 
course, both in terms of individual as well as group support. This needs to 
be pursued by both the Association of Directors of Social Work and the 
Scottish Executive, and incorporated in National Care Standards. 

 Regular respite should be available to the children and their family, set 
within the framework of National Standards, and monitored appropriately. 
This should be available as necessary and should be managed sensitively 
and in a balanced manner taking into account the needs of the children 
placed. 

“Caring for our Children”(2005). Key findings include:
 Over a quarter of all foster carers look after four or more fostered children 

at any one time (in the rest of the UK there is a limit of three fostered 
children per family). 

 Three out of five foster carers receive no fee for fostering. Even for those 
carers who do receive a fee, the level does not allow many to leave 
external paid employment. Both carers are employed outside the home in 
half of two-carer households. Improved fees would attract more people to 
fostering and would allow some existing carers to give up external paid 
work. 

 Almost half of all carers are dissatisfied with the level of allowances they 
receive, and do not feel these cover the cost of looking after a fostered 
child. The Fostering Network recommends a weekly rate starting at £112 
for the youngest children. 

 The educational profile of fosters carers is low, and there is limited access 
to accredited training. Training opportunities must be increased for carers 
to enable them to promote the educational attainment of fostered children. 
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 Some of the most vulnerable children in our society are looked after by 
foster carers, yet these carers remain one of the least recognised parts of 
our social care workforce. This report identifies the training deficits within 
the fostering service and makes proposals to equip this workforce to meet 
the future needs of children looked after in Scotland. 

 Invest in a national recruitment strategy to increase the overall number of 
foster carers in Scotland.  

 Improve the remuneration and conditions of service to reduce the staffing 
and management shortages in local authority fostering services.  

 Review the levels of financial support to local authorities for expenditure 
on children services.  

 Increase the staffing in Children and Families teams to increase the 
availability of social workers to provide good support to children in foster 
care.  

 Introduce national reporting of statistical data on fostering to improve the 
strategic planning of fostering services across Scotland.  

 Develop protocols to support the placement of children living beyond their 
responsible local authority and to improve the planning and co-ordination 
of resource sharing between fostering agencies.  

 Share best practice initiatives between fostering agencies for the 
recruitment and retention of foster carers.  

 Create a Centre of Excellence to spearhead the training for foster carers, 
specialist fostering workers, fostering managers and Children and 
Families teams.   

“Caring for our Children” (2005) was funded by the Scottish Executive, and 
has the support of the Convention of Scottish Local Authorities (COSLA) and the 
Association of Directors of Social Work (ADSW). 

SUPPLEMENTARY SUBMISSION FROM THE FOSTERING NETWORK/ADSW 

FAMILY AND FRIENDS AS CARERS 

REPORT FROM ADSW AND TFN WORKING GROUP JUNE 2003 

The Working Group has met on four occasions and has reviewed the returns 
from the Councils who responded to the request for information. We have also 
had some discussions and exchanged papers with the Social Work Solicitors’ 
group.
There is significant variation in the approaches to assessing, supporting and 
paying family or friends who provide care for children across Scotland. 
It is inevitable that this will be the case as the pressures on staffing, budgets and 
time will lead to different levels of support and of payment. To date there has 
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been little attention given to some of the issues with all the other pressures on 
Councils. 
The group feel that there is a need for some Scottish Executive involvement in 
finding some resolutions to the problems faced by Councils and by family carers. 
To undertake the support of the increasing number of family and friends who are 
caring for children will require a large increase in resources. 
There is the question of where the responsibilities of the universal Income 
Support system lie, where the responsibilities of family members lie and where 
the responsibilities of Councils lie. 
The “Manchester” judgement has caused Councils to review their approach and 
this report is a contribution to the discussion. 
The group do not feel that all children placed with family or friends should be 
brought into the social care net but agree that no child with a “family or friend” 
carer should be faced with hardship which could put the care of the child at risk. 
The use of Family Group Conferences to explore the potential of care by family 
or friends for a child who can no longer stay with their birth parents should 
always be carefully considered. 
They are proving in several areas of Scotland that they can help families to 
propose their own solutions about care. 
Councils then need to work with the family and friends to assess what kind of 
support both emotional and practical the carer will need to make their resolution 
of care work in the best interests of the child.  
There are different legal obligations on Councils and carers depending on a 
number of factors and we will try to set out what the parameters of these are. 
The issue at the heart of some of the debate is whether it is the status of the child 
as looked after and accommodated and placed by the Local Authority that makes 
it essential to pay the fostering allowance rate to family and friend carers or 
whether it is the status of the carers as approved carers that determines the 
approach. The issue of fairness of provision for any child for whom the Local 
authority has a care responsibility is also a factor to be considered. 
We set out first the values and principles that we believe should underpin our 
recommendations. 

Values and principles 
 The duty of the local authority must be to safeguard the welfare of the 

child as its paramount consideration 
 The right of every child to have their family and friends explored as carers 

if they need to leave the care of their parents. 
 Parental responsibilities should be promoted and supported and efforts 

made to ensure that they sustain their responsibilities whenever possible. 
 Any arrangement for care by family or friend must be in the best interests 

of the child. 
 Intervention by Councils should not be required if the arrangements for the 

child are agreed by all parties and there are no concerns about the safety 
of the child, unless the placement is covered by the Private Fostering 
legislation. 
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 Safety of the child in any assessment of family or friend as carer must be 
paramount. 

 A child’s needs for family and friends to be explored as carers should take 
precedence over the wishes of a parent to exclude the family from care. 

 The wider network of family and friends should be explored before care is 
offered by a Council or as soon as possible after being accommodated in 
an emergency. 

 The outcomes of care by family and friends have been well researched 
and this form of care has been found to be a positive option for many 
children. 

 Support to a family or friend placement should be available when needed. 
The support to be provided may be practical, financial as well as 
emotional. 

 An assessment of the family or friend as carer, tailored to the different 
situations, needs to be carried out and these must be thorough and 
include an element of development of greater skills and understanding for 
the carers. 

 Financing placements needs to be based on the needs of the child and on 
the impact of providing care on the carers. 

 Family and friends as carers will have very varied needs for support and 
financial help. Where the carers choose not to accept an allowance then 
this should be respected. Individual packages of support will need to be 
considered. 

 Articles 8 and 14 of the European Human Rights legislation are relevant. 
Article 8 is about the right to private and family life and the need to take 
positive steps to secure respect for it. Article 14 is about freedom from 
discrimination. In Article 14, differential treatment on the basis of the 
relationship as family or friend would be seen as discriminatory. 

 Private fostering legislation needs to be better understood, public 
awareness needs to be raised and professionals in touch with children 
need to know the legal requirements for safeguarding children in private 
placements. 

 Councils must be properly resourced to monitor private placements 
regularly and to see the child and hear their wishes and views. 

 Where a child and family/friends carer moves authority then we need to try 
to ensure that the child is not disadvantaged by that move. Responsibility 
for transitional periods and longer term ones should be agreed as soon as 
possible. 

 The development of an inter-authority protocol about family carers who 
move would be beneficial. Some equity in the level of payments made 
across Scotland would be supportive to carers as they plan for the longer 
term.  

As we understand the “Manchester “judgement, it is not legal to discriminate 
against “family or friends” carers in terms of payment and support when the 
children have been placed with them by the Council and are looked after and 
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accommodated in terms of Section 25 or Section 86. In both of these 
circumstances the level of payment would need to be decided on the basis of the 
child’s needs and not on the status of the carer. If the Council has decided that 
looked after and accommodated children placed with approved foster carers 
should receive fostering allowances based on the COSLA or other agreed rates 
then children placed with relatives or friends should receive the same level of 
allowances as that allowance represents the assessed basic costs of caring for 
someone else’s child. The authority to pay these allowances is contained in S 26 
of the Children (Scotland) Act 1995. 
Fostering Allowances are a specific form of allowance payable only to foster 
carers with whom a child is placed under the Fostering Regulations (Reg 9). This 
should cover most of the placements that are being considered but it does not 
preclude Councils using the level of the fostering allowance as the guide for 
other payments to carers not requiring to be approved under the Fostering of 
Children (Scotland) Regulations 1996 
For any child placed under S25, the Fostering Regulations require the family or 
friend to be assessed as a foster carer where the placement is to last more than 
6 weeks. 
Thus the carer will need to be assessed and considered by the Fostering Panel 
and if accepted, support and payment should continue to be as for other foster 
carers. 
The Manchester judgement referred to allowances for caring for the child and 
we do not think that this could be held to require fees to be paid to the family or 
friends carer other than in exceptional circumstances. 
If the child is referred to a Children’s Hearing and placed on a supervision 
requirement, then the regulations do not require the carers to be approved as 
foster carers but reports will be required by the Children’s Hearing about their 
suitability to care for the child. This will need a level of assessment to ensure that 
they can provide the child with safe care. 
In these circumstances there appears to be more legal latitude about the level of 
assessment, support and payment to the carers and finances not having to be 
tied to the fostering allowances as we are not talking about these children being 
accommodated. (It may be that a lawyer would argue that the costs are the same 
whatever the technicalities of supervision requirements giving the child looked 
after status rather than looked after and accommodated status)  
The group felt that for children on supervision requirements the level of payment 
should be individually assessed with consideration of any welfare benefits that 
may be available to the family or friend. Benefits may be more readily available to 
a person looking after a child subject to a Supervision Requirement than where 
the child is accommodated. Practice guidance would be essential to assess what 
level of financial support would be required to safeguard the child’s placement in 
the family. 
 As the local authority in these situations has legal obligations to the child beyond 
payment, the assessment of carers will need to be rigorous to try to ensure that 
unsuitable people do not have the care of the child. Some of the areas that would 
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be explored in a child protection assessment need to be considered for the 
child’s safety. 
We discuss assessment of carers later in the paper. 
We discussed the question of whether the resources of the carers should be 
taken into account in determining the level of allowances. We also considered 
the responsibilities of families caring for the child of a relative to make some 
contribution to the costs of care. We felt that this was an issue that needed 
national attention and debate. The underlying principle should be that carers are 
not faced with extra financial worries by contributing to the care of the child. 
A recent paper from the Family Rights Group “Funding Family and Friends Care” 
identified the poverty that many of these carers experience as they are likely to 
be older, in poorer health and may well have given up work to take on the care of 
these children. These are important considerations in looking at funding and the 
universal benefits that are available to other carers, for example, those caring for 
a frail partner or parent.  

The Legal Framework 
We now set out the different legal options or requirements as we understand 
them. 

 Section 25 care. Payments would be in terms of S 26 of the Act and once 
approved as carers by the Fostering Panel, Regulation 9 of The Fostering 
of Children Regulations provides the authority for payments at the 
fostering allowance rate. 

 Section 86. This is where there is a Parental Responsibilities Order from a 
court in favour of the Local Authority. The child will be looked after and 
accommodated and thus carers should receive payments equivalent to the 
fostering allowance. 

 Section 70 Supervision requirement with a requirement to reside with a 
family or friend. While the child subject to a Supervision Requirement is 
classed as looked after, the child is not accommodated. There is needs to 
be  a range of solutions, some placements may be agreed through the 
Fostering Panel and family /friend have the status of foster carers while 
others can remain as family carers and not need to be agreed through the 
Fostering panel. 

 Section 29 payments. The responsibilities of Councils for after care 
support and financing of care for young people over 16 should apply to 
those young people living with family and friends where they have looked 
after status. For other placements then attention to the financial situation 
of the young person should be given as they approach 16. 
Where a young person reaches the age when they are receiving an 
independent income either from employment or state benefits, then they 
will be expected to contribute to the costs of the household and the carer’s 
allowances will be adjusted accordingly. 

 Section 22 support without care status for the child can be used where the 
child/ren are assessed as “in need”. 
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 Section 50 payments. These are payments that can be made by the local 
authority where family or friend (but not if placement with the friend 
constitutes a private foster placement) commits themselves to caring for 
the child on a longer term basis, it may include carers with a residence 
order. A residence order does not give parental rights or responsibilities to 
the carer. Payments under S50 can continue till the young person reaches 
18 (Regulation of Care (Scotland) Act 2001) and this is a positive 
development from the previous limit of 16 which put many carers off 
making an application. 

 Section 11 orders. Some family and friends may go to court and obtain 
various orders giving them parental rights and responsibilities, residence 
or guardianship. Where such orders are granted these children would not 
necessarily need to remain looked after and accommodated as the person 
with parental rights and responsibilities will be able to make the majority of 
decisions about the child and where s/he lives. If the person gains 
guardianship the child cannot remain looked after and accommodated as 
they will then have the rights to make decisions about the child in all areas 
of their life and their financial position should have been assessed for their 
ability to care for the child. 

In situations where the child is no longer looked after and accommodated, the 
assistance to the carers would be family support. S22 payments would be 
appropriate for meeting the immediate needs. If the family obtain a S11order 
then payment through S50 could be appropriate and the level would be at the 
discretion of the Council based on the needs of the child.  
We do not think that Councils should be accepting an Income Support role for 
families who apply for S 11 orders but we recognise that some of the families 
will not be eligible for benefits and may rely on the Council. We feel that 
Courts should address the financial requirements before making the order.  
Councils also need to review their approach to seeking contributions from 
parents for the care of their children. 
Families carry responsibilities to provide care for their children and Councils 
should be encouraging them to fulfil their responsibilities. Councils should not 
be assuming the responsibilities of the parents of the child where the parent 
has placed their child with private foster parents. Councils would need to 
consider very carefully whether to become involved in financing any part of a 
private placement as a Council’s role in private fostering is focused on 
regulating the placement, monitoring and safeguarding the child’s welfare. 
The legislation for S50 payments expressly excludes children who are foster 
children, in terms of the Fostering of Children Act 1984 (Private Fostering). If 
the placement is with a friend and is a private foster placement, when the 
carer gains a residence order they would still not be eligible for S50 payments 
as the private fostering legislation would remain in force unless the order was 
for guardianship. 
This appears to be an anomalous situation caused by a Children (Scotland) 
Act 1995 amendment. 
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A Residence Order only gives the person granted it rights to have the child 
reside with them and certain parental rights and responsibilities but it does not 
make them a guardian and so remove them from the category of private 
fostering. (This anomalous position may be addressed in the second phase of 
the Adoption Policy Review Group) 

There is the need to assess whether there is a role for the local authority in 
the longer term in some family placements. It is important to achieve as much 
normality as possible for the child and the family. 

Section 25 
For children who need to be looked after and accommodated by the Council 
because their parent is unable or unwilling to provide the child with suitable care 
and accommodation, or arrange for the provision of that care then the local 
authority has a duty under Section 25 to make arrangements for the care of the 
child. 
That care could be provided with approved foster carers or in a residential unit or 
with family or friends. 
Section 26 allows the Council to place the child on such terms of payment as the 
authority determines. This means that the payment is not tied to having to have 
assessed the family as foster carers  
An immediate placement with family or friend can be made only if the local 
authority has carried out the procedures in Regulations 13 and 14 of the 
Fostering of Children (Scotland) Regulations 1995. 
This means that the placement can last for up to 6 weeks after which the carers 
need to be approved as foster carers or the children discharged from care, 
perhaps as parents have been able to make arrangements directly with family or 
friends to care for them, or a Children’s Hearing is considering their case or a 
supervision requirement has been made and the carers are named in the order. 
Where the placement is agreed by a Children’s Hearing the family do not require 
to be approved as foster carers. (Regulation 15) 
During the 6 week period if the local authority has arranged the placement then 
allowances would be required and the level of them should be such to meet the 
needs of the child and not discriminate against the child because s/he is not 
placed with approved carers. This would point to the level being the current basic 
fostering allowance rate in the Council. 
If the child remains subject to S25 then there is the need for care plans and 
reviews as required by the regulations. 

Section 86  
Children subject to Parental Responsibilities Orders will remain the responsibility 
of the local authority although the local authority could ask a relative or friend to 
care for the child on their behalf. 
 The guidance to the Children Act sets out arrangements for placement of 
children subject to S86 orders. Any carer for a child for whom the Council holds 
parental responsibilities should be approved as a foster carer. As parent of the 
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child it would be important for the local authority to ensure that the placement is 
in the best interests of the child and that the family are suitable carers. Payments 
would need to mirror the fostering allowances and provide the costs of day to day 
care. S26 would provide the basis for the Council to make payments as well as 
Regulation 9. 

Section 70 
There are a number of options for Children’s Hearings and Social Work staff to 
consider in relation to the status of children placed with family or friends in terms 
of Section 70. 
 Where a child is subject to a S70 order, the child is in legal terms a ” looked 
after” child but will not necessarily be provided with accommodation by the local 
authority. The children’s hearing must decide whether to impose any requirement 
about where the child is to reside. 
Even if the child is to reside away from the parents it is not necessary for the 
Panel to specify this unless they want it to be a requirement. 
If a placement with a relative or friend is made a condition within a supervision 
requirement then the location of the placement must be specified. This still does 
not require the family member or friend to be approved as a foster carer unless 
the Local Authority decides to assess them as such. 
The hearing will need to be satisfied that the child’s best interests will be served 
by residing there. They will also have to satisfy themselves that the child’s views 
on the requirement have been heard. 
For some children the local authority may decide that they wish to assess the 
family member or friend as a foster carer and present their assessment to the 
Fostering Panel and then make the person payments and provide them with 
support as to any foster carer.  
 If the local authority decides not to seek to approve the family member or friend 
as a foster carer, they will still require to develop a care plan for the child and 
hold reviews because of the child’s looked after status. 
Even with care plans and reviews required, the local authority would not have to 
pay an allowance at the same rate as for a looked after child in the care of 
approved foster carers. This reflects that the child is not accommodated and the 
carers are not approved foster carers. 
Where financial help is assessed as needed then payments should be made at a 
level which is appropriate to ensure that the child is not disadvantaged by the 
status of the family as compared with that of foster carers. The responsibility for 
that assessment will rest with the Council in collaboration with the family.  
Support to the family member or friend will still be essential and Councils will 
have to continue to satisfy themselves and a Hearing of the ongoing 
appropriateness of the placement. 
Placements with family or friends through the Children’s hearing system can 
attract payments in terms of S 26 or S 50. Section 22 payments could still be 
considered appropriate for the S 70 order might be preventing the child from 
becoming an accommodated child.  
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Section 29 
The responsibilities of Councils to young people who have been formerly looked 
after and have reached the age of 16 to provide advice, support and assistance 
need to be in place for young people formally looked after by family and friends. 

Section 22  
Where a parent has made arrangements for a family member to care for their 
child then the local authority has no legal responsibility to intervene and insist on 
assessing the suitability of the family member. If support is needed then S22 
payments may be available if the child is in need and payments would secure 
their placement and that placement would be in their best interests. 
S22 is usually for short-term payments but longer term payments would not be 
illegal if they are promoting the best interests of the child. 
Parents in these situations do have an ongoing responsibility to maintain their 
child, not the local authority. 

Section 11 
Some carers may apply for S11 orders. They may apply for parental 
responsibilities, guardianship or a residence order. 
If granted guardianship then they become the responsible person for the child’s 
care as if they were a parent and any support would be through S22 as for a 
child in need. There is a real question why a Court would grant guardianship if 
the family were not able to provide adequately for their care. 
The possible introduction of Special Guardianship mentioned in the Adoption 
Review seemed to carry with it financial support so this may become a clearer 
route if that legislation is introduced. 
There is the need to explore further the use of S50 in circumstances where the 
person has been granted parental responsibilities. 
S50 payments are now available to a child up to the age of 18 residing with and 
being cared for (other than as a foster child) by a person other than a parent or a 
local authority.  
These payments can be regular and could be at any level which met the best 
interests of the child. The extension of the age to which payments can be made 
to 18 will help some carers to feel more secure about applying for an order as the 
previous cut off point of 16 left carers very much on their own when the young 
person still needed a good deal of support. 
If the child was living with friends or family members who do not come within the 
relationships set out in the private fostering legislation, then the child is defined 
as a foster child and would not be able to receive S50 payments. The basis of 
any payments would appear to have to be S22. 
If the S11 order granted guardianship then the responsibility for maintaining the 
child would be with the carers as guardians and would take the carer out of foster 
carer status or private foster parent. 
Support in practical and emotional terms should be available to all categories of 
placement if it is needed. 
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Where the Council is making payments of fostering allowances to “family or 
friends” carers approved by them in terms of the Fostering Regulations, then the 
question of fees may arise. 
The group felt that it would not be appropriate to make reward/fee payments to 
family or friends apart from in exceptional situations. 
The fees or rewards paid to foster carers are to recognise that they offer to care 
for other people’s children who are not known to them. The Council has 
expectations of particular skills for that task. 
There needs to be discretion for Councils to make payments beyond the 
fostering allowance when there are extra tasks, challenging behaviour or the 
need for the family carer to give up work to sustain the placement or to pay child 
minding/ nursery fees to allow the carer to continue to work and maintain their 
family and home. 
Other extra payments might be to facilitate further education opportunities where 
bursaries and grants are not available. 

Nothing should lead to family or friends carer being made to accept support when 
they are willing to care for the child on their own but there will be clear 
responsibilities for Councils for many of the children because of their legal care 
status. 

The issue of when Direct Payments could be available to parents to purchase 
care for a child “in need” will have to be further considered and address what 
then would be the role of the Council.  
The whole area of responsibilities of Councils for the quality of the services or 
care that a parent purchases with their direct payment is still to be debated. The 
additional issue we identified is that if the parent purchases care with their direct 
payments for a period exceeding 28 days then they are likely to have to notify the 
Council in terms of the Private Fostering legislation. 
All of these complications about sources and levels of payment make it essential 
that family and friends taking on the care of a child have access to welfare 
benefits advice at all stages of the process so that they can be helped to 
maximise the benefits to which they may be entitled.

Practice Issues 
Key areas for discussion: 

 Nature of assessments of suitability of carers, shape, depth, care and 
protection and safety 

 Impact on the family functioning and finances and lifestyle of the 
placement 

 Approval processes for family carers. Fostering Panel, specific panel for 
these carers? 

 Support and training for family carers. 
 Shape of support. Mandatory, occasional, regular, group support? 
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 Working with the child, role and responsibilities 
 Working with the birth parents. Who does this, what contact, what level of 

involvement? 
 Planning and reviews of the child’s care. Frequency and content, who 

attends and what planning is necessary? 

Appendix 1 outlines some thoughts about the nature of assessments for family 
and friends applying to care for a child. 
Appendix 2 outlines possible preparation group sessions for family and friends as 
carers 
Appendix 2A outlines the areas that would need to be covered if no preparation 
group is available. 
Appendix 3 provides a short bibliography of some of the key articles and texts 
relevant to the topic. 

It is important that the assessment is thorough so that any unsuitable carer is 
identified at the earliest stage of the process. 
What would be the value of a competency based assessment model being used? 
This may highlight areas for development of the carer’s skills but may require 
adaptation to cover the specific issues raised by caring for child who is a member 
of their family or the child of a friend 
Preparation groups may not be feasible because of the wide variation in the 
situations that family carers face but a programme for preparation should be 
used either in a group or individually. 
Medical reports, references and police checks will be essential to try to safeguard 
the child. 
The Fostering Regulations set out the extent of enquiries for the different aspects 
of placement. 

Where the decision or the legal requirement is for the carers to become approved 
foster carers, then a Fostering Panel must consider their application and 
assessment. 
Local Authorities need to consider whether the differences in providing care for a 
child who is already known to and related to the carers from the task of stranger 
foster carers mean that a separately convened panel for family and friends carer 
applications would be useful. 
The role of the Agency Decision maker is clear for carers who are presented to a 
Fostering Panel. 
For consistency it could be valuable if decisions about carers who do not require 
to be approved by a panel were also to be taken by the Agency decision maker. 

The impact of placing or agreeing to care for a child from one’s own family needs 
to be fully debated. The impact on the whole functioning of the family, the need 
for the child to be protected if their parents have abused them or who misuse 
drugs in a way that has affected their ability to provide care will all need to be 
addressed in the preparation and assessment. The involvement of social work 
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and the requirements that may be needed in terms of plans, reviews and reports 
can all alter the functioning of the family. 
The birth parents may resent other family members caring for their child 
especially where they have not agreed to the placement. 
The impact on the family’s financial state will also need to be addressed. Some 
of the carers may need to give up paid employment outside their home with 
consequent loss of income. 
Other birth children of the carer may feel that they have suffered a loss of their 
parents’ time and affection and may need extra support. 

Support to carers in these situations may be different from caring from a stranger 
child. 
The family may not feel that they want to meet with other carers but some may 
welcome discussing with other family carers the impact and the issues they are 
facing. Again the issue of whether a separate group for family and friend carers 
would be necessary needs to be agreed by local authorities. 
Training for family and friends carers could usefully be offered when foster carers 
are being given notice about courses or meetings. There are likely to be some 
family and friends’ carers who would welcome greater understanding of 
children’s behaviour, growth and development and also managing contact with 
birth parents and interest in such topics would be shared with foster carers. 

Depending on the legal status of the child the nature of the involvement of the 
worker with the child may vary. There are regulations about the frequency of 
visits when the child is in care or in a private placement and these would need to 
be followed. 
If the family or friends carer is being supported in terms of S22 then visits would 
need to be made to ensure that the child was safe and that the maintenance of 
the arrangements is in the child’s best interests. 

Working with the birth parents 
Where the child is looked after and accommodated then ongoing work will be 
required and if on a supervision requirement then contact will also need to be 
maintained.
If the child is a “foster child” in terms of a private arrangement then work with the 
parents may be very minimal and contact would be made if there was a concern 
about the care of the child which they needed to address. 
Who does this work will need to be addressed and whether some placements 
with family and friends carers will need a link worker for the carer and another for 
the child and his/her parents. It would be unwise to prescribe this too closely. 
If there is raised public awareness of the legal issues around private fostering 
then there will be increased demands on social work teams and on administrative 
resources to meet the legal requirements on Councils. 
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Reviews
 
These will need to be held in line with the appropriate regulatory framework for 
the child’s placement. 

Overlaps with the Children’s Hearings system. 
 Which children need to go to a Hearing? 
 What types of orders are appropriate? 
 Reviews and planning for future care. 

The situations where consideration needs to be given to a referral to a 
Children’s Hearing are outlined in S52 and S53 of the Children Act 1995. 
If after enquiries the local authority feels that the child may be in need of 
compulsory measures of supervision then they must refer the child to the 
Principal Reporter. 
S52 sets out the grounds that would trigger the question of whether 
compulsory measures of supervision may be necessary. 
A referral to a Children’s Hearing would provide an additional dimension to 
the care of the child and some protection from changes in placement. 
It also involves hearing the wishes and views of the child and parents in a 
clearly recognised legal forum.  

Respite Care/Shared Care 
 Potential of family and friends as respite carers for children with disabilities 

should be explored. 
 Explore availability and financing these placements 
 What assessment and reviews? 

Many families would welcome shared care/ respite care being supported when 
their child is placed with a family member or a friend. 
The current legislation is seen as stigmatising for some families but it is also a 
route for monitoring the needs and progress of the child. 
It is important to encourage a shared care approach for many children to give the 
child some respite from difficult home situations or to give the family some relief 
from very onerous care responsibilities. 
There are respite carers who provide periods of care to relieve other approved 
carers. They are likely to also be approved carers. Some might be the extended 
family of the carers or the child and their status and payment would need to be 
appropriate for the legal status of the child. 
The group felt that it was important to promote shared care as a positive option 
for children and families, preferably on a consensual basis but with safeguards 
for the safety and quality of the care provided. 
There is a growing acceptance that many parents of children with disabilities 
looking for respite care would be happier to arrange for this to be provided by 
family or friends but they need some financial support to achieve this. 
Many parents resent that their children acquire looked after status when placed 
for an overnight stay with a foster carer. 
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While it is tempting to think of a radical change to this status we would still need 
to ensure that the chosen carers were able to meet the needs of the child and 
that they were safe people to be offering care. 
The multiplicity of forms, meetings and reviews that come from “looked after” 
status needs to be examined to see what can be done to reduce the pressures 
on the family and the worker in these arrangements. 

The potential of the direct payments legislation may be significant for respite care 
arrangements. If carers arrange the respite carer via a direct payment then we 
need to be consistent across Scotland about the level of monitoring the Council 
requires to do and how free the family are to choose and maintain their chosen 
carer. 
This area needs more work.  

Private fostering 

Although we did not set out to address this area of work in detail we have 
made some initial comments that may be useful starting points for a later 
discussion. 

 Legislative requirements if placed with friends not well understood by 
professionals or the general public  

 Raising awareness of the legal requirements both for the general public 
and professionals 

 Raising awareness of the practice issues in private fostering. 
 Resources to assess, monitor placements and support carer and child 
 Links with birth parents 
 Importance of other professionals having sound knowledge of legal 

requirements. 
 Need for national standards for private fostering and some inspection and 

monitoring system. 

The whole area of private fostering has risen in prominence with the tragic death 
of Victoria Climbie in London. 
The lack of awareness of the legal requirements on parents and private foster 
carers has been longstanding and few resources have been invested in trying to 
raise the profile of this type of care. 
There need to be resources from Central Government to raise awareness as well 
as funding for authorities to do the work required to assess and monitor the 
placements adequately. Assessments will need to be rigorous and supportive as 
well to carers who may be struggling with the tasks. 
The extent of private fostering is very unclear in Scotland and Councils have not 
had the resources to be pro-active in searching out placements. 
We know that there are several pockets of private fostering in Glasgow and 
Edinburgh of Chinese children. There are young people placed in stranger 
families by Language Schools, there are parents undergoing drug rehabilitation 
who may ask friends to care for their children and the unaccompanied asylum 
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seekers and children coming to this country with parents seeking asylum may 
use friends and family to assist them as they sort out legal difficulties with money, 
housing and employment. 
Councils need to have in place supportive and thorough assessment processes 
when they do identify children in private placements. Work will be needed to 
support carers, children and birth parents. 
Birth parents need to be made aware of their continuing responsibilities for their 
child while in the care of private foster carers. 
The legislation excludes foster children placed privately from financial support in 
terms of S50. This is anomalous and could be addressed in the APRG Phase 2. 
Many of the children placed privately will be unknown to social services and the 
likelihood is that Education and Health professionals will be the points of contact. 
It is important that they are given the necessary training to understand the legal 
requirements and some of the likely issues that may arise.  
There are particular issues to be considered where schools or tutorial colleges 
place young people with families during their period of study, often when young 
people come from abroad to study. 

Financial support 
 Responsibilities of Councils 
 Responsibilities of birth parents 
 Responsibilities of Central Government 
 When must carers be paid foster allowances? 
 What about fee payments if they are paid to carers in an authority? 

As outlined above the need for and the level of financial support required for 
placements with family or friends will need to be individually assessed in all the 
different categories of payment that a local authority may need to make. 
For any care placement that is arranged by the local authority because the child 
is needing care and a supervision requirement is not in place the financial 
arrangements will need to be no less advantageous than for an approved carer in 
relation to the maintenance of the child. This is to recognise the care status of the 
child. 
Contributions from birth parents will be dealt with where the child is looked after 
as for any placement. 
If the arrangement is a private one then the carers and parent need to agree 
what is to be paid. The issues of whether Child Benefit can be transferred in 
private placements would need to be addressed on an individual basis. 

Many Councils do now pay fees to their carers as a recompense for some of the 
time skills and care that they provide. Most authorities have not agreed fees for 
carers who are family or friends but if the child demanded a lot of time and the 
carer had to give up work to care for the child then there is a question about 
whether the placement being sustained makes it appropriate for fees to be paid. 
This lack of a fee payment might also be challenged under the discrimination 
article of the Human Rights legislation. 
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The issue of what contribution to the costs of care Central Government should 
provide is not addressed in this paper. Child Benefit would be available in some 
placements and also Income Support when the local authority is not responsible 
for the child’s care.   
Allowances for children with additional needs should be paid to the people 
actually caring for the child and Benefits advice should be accessed for any 
family and friends’ carer who needs help with these issues. 
Guardian’s Allowances are very restrictively allocated so are unlikely to be much 
used in these placements. 
The question of when a carer might be eligible for a Carer’s Allowance from 
Central Government also needs to be researched. It is likely that this would only 
come into play if the child had a disability and met those criteria. 
The access of family and friends carers to Child Care Tax Credits has not been 
researched for this paper. 
Direct payments may be another source of funding for some placements  

Assessment of volume of work across Scotland in relation to family and 
friends as carers. 

 Numbers of family and friends placements notified in a brief survey of 
Kinship Care which we undertook will not reflect the true picture. We 
assess that there are likely to be 2000+ children living with family and 
friends as their carers. Many of these children will be unknown to 
Councils.

 This is a sizeable number and many are likely to be struggling financially 
and emotionally with the care tasks. From recent studies family and 
friends carers are likely to be older, in poorer health and on lower incomes 
than a family caring for their own children. 

 The numbers of drug misusing parents has grown considerably in the past 
5-10 years. 

 The adverse impact of drug misusing parents on the care of their children 
is being more widely recognised and for many of these children 
placements with family or friends will be the first option considered. The 
resulting distress to children and possible neglect from the time they are 
cared for by drug misusing parents will mean that the task of caring for 
them will present many challenges to family and friends who provide care. 

 Support to the children and the carers from a range of agencies will be 
vital to promote their welfare and recovery. 

 The volume of work in relation to private fostering is very hard to assess 
as it is, by its nature, private and beset by issues of notification and 
secrecy. 

 We believe that there is a lot of hidden private care and that the arrival of 
children as unaccompanied asylum seekers and from other countries with 
distant family members will add to the numbers. 
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The Laming report on the death of Victoria Climbie has served to raise the 
profile of children who may be hidden from Councils, living with private 
foster carers and who may be living in dangerous situations. To provide 
adequate supervision and support will require an increase in social work 
resources as well as interpretation services and special education and 
language classes. 

Budgetary implications of developments after the Manchester judgement. 
This will depend on the numbers involved but the costs will be considerable if the 
real costs of care have to be paid to all children who are “looked after and 
accommodated” by family and friends. If we believe that family/friends 
placements are beneficial then the costs need to be calculated into baseline 
budgets.
For Councils currently paying family carers at a lower rate than foster carers the 
costs are likely to increase considerably. Many authorities identified that they 
paid approximately half to one third of the fostering allowance to family carers. 
This could mean that instead of paying £30 per week to a carer for a 0-4 tear old 
the minimum rate would be £60.  
If the calculations are based on the recommended fostering allowance rates the 
costs of care for children away from home range from £5921 per annum for a 0-4 
year old to £8396 for a 12-15 year old. 
These are considerable sums to be found and some sharing of the costs with the 
Central Government Income Support system would need national debate. 

What does research say? 
For many children who have to leave their birth parents the placement of choice 
will be with known family or friends. 
There is so far little research into the outcomes for children placed with family 
and friends. There is some research from America which has focused on the 
impact on grandparents taking on the parenting role. 
The research from the US suggests that the outcomes for children placed with 
family and friends care are at the very least comparable with other stranger care. 

Kinship care is a topic that is increasingly important for Scotland and needs to be 
studied in more depth as to what makes it successful and what the outcomes for 
children are. 
A list of some of the relevant research and bibliography is attached as Appendix 
3

A few key points to conclude: 
 As numbers of children coming into care increases and the pool of foster 

carers reduces then the importance of seeking out family and friends at 
the point of the child needing to be accommodated will continue to grow. 
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 An assessment of the needs of the child should be used to assess 
whether the family or friend can offer the kind of care that has been 
assessed as required 

 It is important that every effort is made to secure the child’s care within 
their family and community where safe. This means that any current 
estimate of the numbers of placements is very unlikely to show the real 
extent of the need and resource. 

Underpinning message 

We believe that children can thrive in placements with family or friends but that 
work needs to be done at the beginning of any contact with the child to make a 
number of assessments of the suitability, safety and stability of carers. These 
assessments must be thorough and be completed by a skilled worker.  
An assessment of the needs of the child is also crucial to assess the ability of the 
family to provide care which is appropriate and safe. The worker needs to help 
the carers to explore all the issues that may arise when they make a more formal 
arrangement to care for a member of their extended family or community. 
The quality of the assessment of the carers will also be vital so that the child’s 
safety and development are safeguarded. 

 Importance of sound assessment of the child’s needs 
 Importance of sound assessment of the capacity and safety of the carers 

to offer care  
 Importance of ongoing external scrutiny of arrangements for children to 

assess their safety. 

These assessments and monitoring arrangements will take time and skill and 
workers will need to be given the opportunity for training/ skill development in 
these areas of work and in the assessment of carers in these circumstances. 

From this paper it is very clear that this is an extremely complex topic and needs 
time to be properly researched. In relation to financial support, the impact of any 
Scottish Court judgement about the status of the carers and the level of 
allowances assessed as required will be the trigger for further work. 
The value of family or friends as carers is recognised but that does not mean that 
all placements will be suitable or successful. 
Good social work support is likely to be needed for many of these placements as 
well as appropriate and adequate financial resources to maintain the child and to 
reduce the negative aspects of loss of earnings and increased costs that are 
likely to follow from taking care of another child in a family. 
 The Working Group would recommend that the paper is circulated for 
consultation to a wider audience drawn from ADSW and TFN. 
In the light of comments received and perhaps judgements from the Scottish 
Courts the paper could be finalised as a working document for Councils. 
COSLA has also expressed an interest in the discussions and a copy of this 
report could be sent to them. 
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Throughout the work of the Group we have had discussions with the Social Work 
Solicitors’ Group and have benefited from their views and knowledge. 

23rd June 2003 

Working Group Members 
ADSW nominations
Bill Adam, Glasgow City Council  
Anne Gilchrist, East Lothian Council 
Kathy McHugh, Aberdeenshire Council 

TFN nomination
Anne Fisher TFN 

TFN and ADSW nomination
Anne Black who chaired the Group 
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FAMILY AND FRIENDS AS CARERS 

Appendix 1 

Assessments/Individual Preparation for Family and Friends Applying to Care for 
a Child

Agencies use a variety of different methods and reports for undertaking this task.  
Whilst many of the areas to be explored with family carers are the same as for 
“any carers,” we would suggest that there are some areas that need to be 
emphasised in the work. 

Agencies  use a variety of reports including B.A.A.F Form F2 (information on 
prospective carer for a specific known child). 

All assessments need to be tailor-made for each family.  It may be that the 
competency model cannot be fully adopted, however, it is suggested that some 
areas from this can be integrated into the work with the family. 

If a group preparation is not undertaken ways of introducing, exploring, 
discussing the issues in Appendix 2 should be included. 

History 

A fully comprehensive family tree including extended family members. 

Detailed family history including family members, contact, previous relationships, 
strengths and stresses in relationships, impact on the relationship for the future. 

Support Systems 

An eco-map for the support network and detailed discussion on the issues and 
changes that will occur in all support systems, especially in the family 
relationships.  Support systems should include support network for the 
child/young person to be cared for.  This or the family tree should include the 
effect of the change of relationship on family dynamics.  The changes and impact 
this will have on the support system including new systems that need to be 
developed or extended. 
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Relationships for all family members including strength and stresses.  
Community knowledge of family change and expectations.  Including any “cover 
story” that the family, children and young people may wish to use. 

Relationships 

Caring for a family member, integrating the child/young person into the family, 
the effect on each family member, both those living within and outwith the home 
including the child/young person. 

Loss, Grief and Separation

Changes in the extended family structure for all parties including carer, child, 
young people, parents and other family members.  The impact of the change of 
relationships, the effects of loss, grief and separation, anger, hostility and failure 
on all members. 

Working with others 

Working with Children’s Hearing and other legal systems.  Working with agencies 
including education, health, social work, housing, benefits and advice agencies. 

Safer Caring 

Children/young people sexual development, sexualised behaviour, signs of 
abuse and ways of working with children and young people who have been 
physically and sexually abused.  Whilst this needs to be explored with all carers it 
is a very difficult area for families and its impact on family relationships.  The 
emphasis must be on keeping the child safe and ensuring loyalties and that 
safeguards are towards the child and not  the adult family members. 

Included in this must be boundary keeping, family rules, ways of communicating 
to safe guard all children, young people and all family members and keeping 
children safe in the extended family on contact and in community. 

Risk Assessment 

Models for child protection/substitute family work should be adopted.  
Assessment of the positive and negative indicators.  Helping families to 
acknowledge strength and stresses.  Is the care offered “good enough”?  Will the 
care offered safeguard and promote the child’s welfare? 

Community Links
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Substance Abuse 

The effects of abuse of solvents, drugs and alcohol on adults, young people and 
children.  The impact on families and community relationships.   Understanding 
and helping children and young people understand the impact for children and 
young people of  living with substance abusers.  Impact on their behaviour, 
including health, physical, emotional development and relationships.   

Contact

Understanding the dynamics of contact, the need for this, the impact on the 
child/young person or family members.  Managing contact including supervised 
access. 

Practical issues 
Housing, finance and benefits. 

Developing carer’s skills in relation to assertiveness, attending meetings and 
negotiating skills. 
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APPENDIX 2 

FAMILY AND FRIENDS AS CARERS

SUGGESTED GROUP PREPARATION PROGRAMME FOR CARERS 

The suggested areas to cover are by no means a fully comprehensive list, but 
are rather suggestions of some of the areas that would fit into a group 
programme where participants may benefit from a group experience and 
discussion, both with other applicants and leaders. 

The suggested items are seen as enhancing an individual programme of 
work/assessment with the families by the home study worker and given the 
nature and complexity of this form of care, it is acknowledged that any 
assessments, be it individual or group work, has to be tailor made for each 
family/situation. However it is acknowledged that there need to be core issues 
which are debated, discussed and agreed between all participants, authorities 
and agencies. 

This is divided into three sessions with suggested areas to cover. 

Session 1 

Introduction, welcome/agreement 
Benefits of family/friends as carers 
Understanding the legal situation 
How the law affects you 
Common questions about roles and responsibilities 

What applies to me  

 Why children are with me ? 
 How can I explain to them ? 

Working with the local authority 

 The local authority procedures and guidelines 
 Workers. Their roles and responsibilities 
 Support 
 Practical 
 Financial 
 Panels and others who may be involved 
 What you can expect 
 What the authority/agency can expect from you 
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Session 2 

Supporting the child 

 Learning to live together 
 Changes to lifestyle 
 Changes to the relationship between you : 

Parents and other family members 
       The child, their parents and other family members 

Recognising needs 

 The child - what does the child need ? 
 How does the child feel ? 
 Who is important to the child ? 

Your own children, changing relationships 

 How do they feel and what do they need ? 
 Providing support and expressing feelings 

Life changes 

Practical, emotional, how to acknowledge these and where to get support 

In the above and in discussion areas to cover include: 

 Attachment theory 
 Loss and grief 
 Resilience - exploring concept and ways of encouraging 

Session 3

Your role and needs 

 Your feelings 
 Identifying hopes and fears for the future 
 Parenting 
 Divided loyalties 
 Changing roles and responsibilities 
 Changing relationships 
 Parent's lifestyles and responsibilities 
 Relationships with parents with specific difficulties i.e. abusers 
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Contact

Keeping in touch with those that matter 

 What contact means 
 Managing contact 
 Talking with parents 
 Keeping in touch with other relatives, friends and important people 

Why parents may behave inappropriately  

 Destructive relationships 
 Resistance to change 
 Broken promises 

Throughout these sessions or in one, it may be appropriate to concentrate or 
give information on child development. 

 Child Development 

 The effects of missed development 

 Child Protection issues/safer caring 

 Practical tips of working with children and families i.e. 

Life story work 

Supports from different agencies i.e. education departments, health 
departments. These may include a list of useful contacts for families. 
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Appendix 3 

Family and Friends as Carers 
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Broad and Skinner , BAAF Good Practice Guide Relative Benefits- Placing 
children in kinship care 

FAMILY AND FRIENDS AS CARERS

An example of material used with an applicant  
(Instead of Preparation Programme) 

Provide applicants with the Agency’s Departmental Handbook for Carers 

1.  What is Abuse? /Safer Caring 
 Behavioural Indications of Abuse 

Signs of and Different Kinds of Abuse 
Sex and Sexuality 

Fostering Network Safer Caring Manual 
Information / Articles / Booklets on Safer Caring; Protecting Yourself; Family 
Policies; Computer/Internet Safety 

2. Child Development 
Range of articles / information / packs on ‘Normal Child Development’ 
Missed and Effects of Delayed Development including articles by Fahlberg; 
Erickson  
Understanding Effect of Loss and Separation  
Attachment 
Preventing and Managing Challenging Behaviour 
Stages of Social and Emotional Development 
Self Esteem and Identity 

3. Empowering Children and Young People 
How Family is Affected by the Child 
Effects of Early Trauma 
Effects of Change 
Working with Memories 
Foster Care and Drug Abuse 
Alcoholism and Adopted Child 
Common Questions Children of Drug Abusing Parents Ask 
Recording and Record Keeping 
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SUBMISSION FROM GLASGOW CITY COUNCIL 

The general principles of this Bill are seen to be positive.  It is noted that although 
the 1978 Act would be repealed (apart from Part IV), a large part of the Bill is the 
incorporation of the 1978 Act as amended by the 1995 Children (Scotland) Act.  
It is not therefore, a radical change from previous legislation. 

There has already been a very full consultation with Local Authorities which was 
helpful.  

Positive Changes Incorporated in this Bill: 

 The repeal of Section 18 is welcome.

 Section 16: Adoption Order cannot be granted unless the agency (implies 
placing agency) has had sufficient opportunity to see child in home with 
applicants.  This is welcome in specifying good practice. 

 Section 31: Adoption by same sex/unmarried couples.

 Section 38: Automatic revocation of Section 70 on granting of Adoption 
Order. 

 Section 78: Provision of disclosure of parental medical information.

 Section 79: Power to make payment in lieu of Adoption Support Service, 
although it needs to be clear whether this adds to existing powers.

 The provision of Permanence Orders is positive allowing for ancillary 
responsibilities to be transferred to others such as foster carers.  This 
provision addresses concerns raised consistently by children and their 
carers about the need to devolve decision-making powers when it is a 
permanent fostering. 

 The Adoption Service plan is new and will be of benefit in planning services 
within the Local Authority. 

The following points contain concerns raised about particular elements 
and some suggestions for improvement: 

 Terminology

‘Adoption Service’ is defined in Section 4 (definition as per Regulation of 
Care (Scotland) Act 2001).  Seems to be used interchangeably with 
‘Adoption Agency’ (undefined). 
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 Adoption

No provision for children’s medical information equivalent to that in Section 
78 for birth parents.  Will still have problem of requiring parental consent for 
completion of B forms. 

Section 21 and 22: Restrictions on removal of children from prospective 
adopters.  Very little about the role of the Hearing system.  This is a very 
difficult area, with both Courts and Hearings having a role.  Could have 
taken the opportunity via this Bill to clarify, e.g. if all matters relating to 
adoption had to be referred to Court. 

Section 31: Minimum age to adopt has been kept at 21.  How many people 
actually adopt at that age?  Adoption is more complex than when it was first 
made subject to legislation, and we are more aware of responsibilities.  A 
minimum of 25 would be better. 

Section 33: Executive have not taken the opportunity to introduce advance 
consent to adoption as has been done in the 2002 Act (Section 20).  It 
would have been useful in some cases.  Likewise, Placement Orders 
(Section 21 of the 2002 Act). 

Section 99: Throughout the consultation process, it was evident that there 
was a tension between the Hearing system and the need for permanence 
for children.  Practitioners felt strongly that the current system was flawed 
and resulted in increasing delays and inappropriate contact levels which 
prevented children being secured.  In this area the Bill appears to have 
compromised.   

Section 84 (6): Concern raised that there are only 2 grounds to dispense 
with parental consent, neither of which is routed in historical fact.  The 2 
grounds are: cannot be found or that the welfare of the child requires it.  
The latter one is the one that will be used more frequently and is entirely 
subjective.  Concern that to different Sheriffs, the welfare of the child means 
completely different things.  It would be helpful to keep this 2nd ground as a 
replacement for unreasonably withholding consent, and put in a factual 
based ground as have at present.   

Section 100: Adoption Order is no longer a bar to the making of a Contact 
Order.  Seems a wrong move to make, it is as open as it appears, and will 
leave the way open for some of the most destructive birth families to 
continue with actions which will threaten the stability of the adoptive 
placement.  It is important that adoption offers children and families a sense 
of permanence and security. 
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Possibly the Executive were considering birth families who have been 
promised contact, and where it was seen to be in the best interest of the 
child for it to continue – or they may have been thinking of step parent 
adoptions.  At the very least, there should be a requirement that 
applications must have leave of the Court.  Social Work and legal 
professionals were unanimous in their concerns about this area and the 
effects on children. 

 Post Adoption

Section 47: Does not include adopted adults – possibly an oversight?  A pity 
that the Executive have decided against specifying post of Adoption 
Support Services, Adviser cp the 2002 Act. 

Section 48 and 49: Assessment of need and provision of services.  There 
was a lot of discussion about where responsibilities fall when families are 
approved by an agency other than their own authority and children placed 
with them.  It included suggestions the placing agency retain responsibility 
for a specified period of time.  The Bill does not seem to offer anything to 
help with this issue. 

Section 52: Duration of care plan.  Why 3 years?  In a lot of cases, the 
timing, i.e. the plan, ceases to have effect 3 years after the granting of the 
Order – it will mean that it covers an early phase when few problems/issues 
might arise, and finishes just as the difficulties are starting.  Also, needs a 
minimum reviewing time.  Section 54 ‘from time to time’ is to too vague.   

Section 56: Unsure about intervention of Scottish Ministers, in what 
situations? 

 Adoption Allowances

Section 77: No national rate – why not a similar provision as for fostering 
allowances? 

 Step Parent Adoption

It is unfortunate that there is no provision for step parent agreements.  
Adoption should be a last resort as a means of securing children with 
relatives.

 Permanence Orders

From attached 1st paragraph, under permanence, there is no provision for 
revocation of Section 70.  There are no provisions at all about the Hearing 
system in relation to Permanence Orders – seems an omission.   
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Whilst welcoming the flexibility that a Permanence Order brings, there is the 
view that the allocation of various rights and responsibilities to different 
parties is complex in practice.   

Section 84: The applicant should be the Local Authority as an authority – 
not in it’s capacity as an Adoption Agency (corporate responsibility). 

Section 86: ‘Representations’ lacks clarity – persons/agencies are either 
parties to an action, or they are not. 

Section 87: BAAF comment that there should be no automatic revocation of 
an Adoption Order – but presumably the principle is that parental 
responsibilities/rights should be vested in one body/person, and that this is 
in the best interests of the child. 

Section 89: It is confusing to have 2 terms – ‘variations and amendments’.  
Variation is the usual term in relation to Orders. 

 Curators

Section 101: does not include any provision for regulating curators, as was 
widely requested.  There is still confusion about who pays their fees and it 
would be helpful to have this clarified.   

Practitioners from Area Teams and the Fostering and Adoption Services 
stress the need to consider the resource implications in implementation of 
the Bill.  There are a number of additional responsibilities detailed which are 
welcome but given the increased complexity of the children being placed, 
this is likely to be a considerable and not as stated, ‘moderate’ demand on 
services. 

In conclusion, the Bill is generally welcomed and there was 
comprehensive consultation at earlier stages with a variety of staff from this 
Local Authority.  The Permanence Order will be of benefit to Looked After 
Children, as will improvements in the Adoption section.  There is the view 
that the effects cannot be fully appreciated until the detail of the Regulations 
are known. 
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SUPPLEMENTARY SUBMISSION FROM GLASGOW CITY COUNCIL 
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SUBMISSION FROM LGBT YOUTH SCOTLAND/EQUALITY 
NETWORK/STONEWALL SCOTLAND/GAY DADS SCOTLAND/LESBIAN 

MOTHERS SCOTLAND

Introduction 

This is a joint submission of written evidence to the Scottish Parliament 
Education Committee by five national lesbian, gay, bisexual and transgender 
(LGBT) organisations.  

LGBT Youth Scotland is an organisation working towards a Scotland in 
which every LGBT young person is included in society, can grow up happy 
and healthy, enjoy a safe and supportive upbringing, and is able to reach their 
full potential. LGBT Youth Scotland provides direct youth services, 
undertakes research and policy work, and delivers training to young people 
and professionals.  
The Equality Network is a network of lesbian, gay, bisexual and transgender 
(LGBT) organisations and individuals in Scotland working for LGBT equality. 
Stonewall Scotland campaigns for equality and justice for gay, lesbian, 
bisexual and transgender people living in Scotland.  Stonewall Scotland 
works with businesses, the public sector, the Scottish Executive, Scottish 
Parliament and a range of partners to improve the 'lived experience' of LGBT 
people in Scotland 
Gay Dads Scotland is a social and support group for gay fathers across 
Scotland. Members come from a wide range of social, ethnic and religious 
backgrounds as well as various age groups. 
Lesbian Mothers Scotland is a charity established to offer help and support 
to lesbian parents and their children and to lesbians expecting or thinking 
about becoming parents. It also works for the recognition of lesbian families 
and supports local lesbian mother's groups in Scotland. 

The respondents have been involved in the process that led to this Executive Bill 
in various ways and we have consulted with our partners who work with children 
and young people, parents, and in the field of adoption and fostering. We 
welcome the Adoption and Children (Scotland) Bill as a progressive and 
responsive piece of legislation that has the potential to make a real difference for 
Scotland’s most vulnerable children and young people.  

The Changing Nature of Adoption 

Since the Adoption (Scotland) Act 1978 service users and their needs have 
changed but to date the legal framework that governs the service has not11.
Similarly, social attitudes and realities have changed over time and the traditional 
idea of family is no longer the sole and exclusively accepted form of family 

11 Adoption Policy Review Group, Adoption: Better Choices For Our Children, Report of Phase II, June 
2005, p.3. 
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relationship. The systems for looked after and accommodated children and 
young people are now charged to deliver for children and young people of a 
different age group, with different experiences, often from dysfunctional families 
and a history in local authority care. In the majority of cases children who are 
placed for adoption are between five and sixteen years old, the average age of 
adopted children being just under seven years of age; the share of new-born 
children fell from 26% in 1983 to 5% in 200312. Some looked after or 
accommodated children and young people come from difficult family 
backgrounds and may have been local authority care arrangements for a long 
time13. In many of these cases, the child at the centre of the case will be placed 
with foster parents or in residential care prior to the consideration of more 
permanent arrangement, such as freeing the child for adoption.  

The Adoption and Children (Scotland) Bill meets the demands of the changing 
nature of the adoption system in that it offers the permanence order as a more 
flexible care arrangement. In the absence of clear-cut distinctions in a child’s 
care requirements, the order reduces legal ambiguities as to parental rights and 
responsibilities in relation to the child. This is particularly important for older 
children who are not able to stay with their birth parents but may wish to stay in 
contact with them or their siblings14. The proposed legislation removes the bar on 
taking out a contact order on the part of birth parents and relatives15, and thus 
allows for the flexibility that children and young people in the adoption system 
may require.  

The Adoption Policy Review Group’s judgment to retain adoption as a primary 
tool for the provision of permanent care arrangements for children and young 
people alongside the permanence order was informed by research and 
consultation. The children and young people consulted during the Group’s phase 
II unequivocally put forward a sense of belonging, love and support, and a notion 
of empowerment as the most important advantages of adoption over other more 
temporary care arrangements such as foster care and residential care16.

Permanence and Life Chances 

The Review Group stressed that the key task on which an adoption system has 
to deliver is to enable children to achieve a sense of permanence. ‘[S]tability, 
predictability, and the opportunity to form secure attachments’ were rated 
essential for children ‘to develop into healthy adults’17. It is strongly suggested 
that in a range of indicators adopted children and young people fare better than 
children and young people who spend a long time in foster care or residential 

12 Scottish Executive National Statistics, Adoption Applications 2003, (16 March 2004). 
13 Adoption Policy Review Group, p. 3. 
14 Department of Health, Adoption: A New Approach, A White Paper, December 2000, p. 28f. 
15 Section 100, Adoption and Children (Scotland) Bill. 
16 Adoption Policy Review Group, pp. 12f., pp. 112-115. 
17 Ibid, p. 8. 
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care; these indicators include self-esteem, mental health, intellectual 
development and school achievement18.

In stark contrast to these positive effects of permanence, boys who are failed to 
be provided with a stable surrogate family when taken away from their birth 
families are highly overrepresented among the prison population; 45% of young 
men held in custody in young offender institutions had been in residential care19.
Girls with a history in residential care are much more likely to become pregnant 
before leaving care than girls who have never been in local authority care20. We 
are confident that the proposals of the Adoption and Children (Scotland) Bill have 
great potential to provide permanency to more children in local authority care, 
and thus ultimately improve Scotland’s most vulnerable children’s life chances. 

According to Scottish Executive figures, the number of applications for adoption 
orders in Scotland in 2003 was just over one third of the number of applications 
in 198321. In 2005, over 12’000 children were looked after by local authorities for 
various statutory reasons22. Just over half of looked after children lived at home 
with their parents, friends, or relatives, while 4’414 children (36%) lived in less 
than permanent care arrangements, such as foster care and residential care23.
Apart from introducing more flexibility in the provision of permanence, the 
Adoption and Children (Scotland) Bill includes proposals that are likely to 
increase the number of potential adopters by removing barriers that made 
adoption as an option appear rather unattractive.  

A Progressive Adoption System for Vulnerable Children 

The opening up of the adoption system to a more diverse range of families, 
including same-sex and unmarried mixed-sex couples who will be able to adopt 
jointly, is an element of the Bill that we strongly support. It not only recognises 
the fact that families come in different shapes and sizes but also that a range of 
different family relationships can be capable of and successful in providing a 
home to children and young people that improves their life chances. We agree on 
this aspect with some of the leading organisations in the fields of adoption and 
care for children and young people. Credible and methodologically sound 
research that we and our partners in the field build on strongly endorses our 
strong belief that a diverse range of families is capable of giving children and 

18 Department of Health, p. 7. 
19 Health Scotland, The Health of Looked After Children and Young People, Conference Report, 2004, p. 1. 
20Department of Health, p. 7. 
21 Scottish Executive National Statistics, Adoption Applications 2003, (16 March 2004). 
22 Scottish Executive National Statistics, Children Looked After (part of combined children’s social work 

statistics), (28 October 2005). 
23 Ibid. 
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young people the loving, supportive and secure home they need to develop to 
their full potential24.

The Bill provides for the courts to take important aspects of the child’s 
background as well as the child’s own wishes and feelings into consideration25.
This includes the child’s own cultural identity and religious beliefs as well as 
cultural and linguistic continuity. The child’s birth parents and other relatives must 
also be consulted under the Bill’s provisions and their views taken in to account. 
Section 9 (3) imposes a duty on courts and adoption agencies to ‘safeguard and 
promote the welfare of the child throughout the child’s life as the paramount 
consideration’, in agreement with the Convention on the Rights of the Child. We 
strongly agree with this requirement of the Bill and would like to see ensured that 
this and section 9 (4) will be interpreted to include a wider range of aspects of a 
child’s or young person’s identity, including their developing sexual orientation 
and gender identity. 
We cannot, however, see how any exemptions for certain organisations and 
agencies involved in the adoption process and adoption support, which are 
based on ideological or doctrinal motives, could in any way promote the best 
interest of the child or young person as the one paramount concern of any 
system designed to deliver for the most vulnerable children and young people. 

Conclusions 

The proposed legislation equips adoption service providers with a more 
flexible set of tools to match the needs of those who use the adoption 
system today. It also has a great potential to make adoption and other 
forms of permanency more attractive to a larger range of suitable adopters. 
The obligation placed on all local authorities to provide adoption support 
services rectifies the unsatisfactory situation in which adopters used to 
find themselves subsequent to their obtaining an adoption order. 

LGBT Youth Scotland, Equality Network, Stonewall Scotland, Gay Dads 
Scotland and Lesbian Mothers Scotland endorse the positive steps that the 
Scottish Executive has taken to improve the situation of Scotland’s most 
vulnerable children and young people. The provisions of the Bill have great 
potential to provide more children with a loving and secure home, which is 
the prerequisite for a happy and healthy upbringing and greater 
achievement and fulfilment in the future.  

The five national LGBT organisations strongly support the Adoption and 
Children (Scotland) Bill as a whole as introduced. We welcome that the Bill 

24 For an impression of this see inter alia Gerald P Mallon & Bridget Betts, Recruiting, Assessing and 
Supporting Lesbian and Gay Carers and Adopters, British Association of Adoption & Fostering 
(BAAF), London 2005, ch. 4. 

25 Sections 9, 10 Adoption and Children (Scotland) Bill. 
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finally gives recognition to the diversity of family relationships that are 
equally capable of providing a supportive surrogate home for children and 
young people who cannot for whatever reason stay with their birth families. 
This acknowledgement is long overdue and will be warmly welcomed by 
thousands of families with lesbian and gay parents and their children in 
Scotland who have been subjected to unfair pressures and discriminatory 
treatment for too long.  

Adoption practice under the 1978 Act has left many adoptive families with 
lesbian or gay parents to deal with legal ambiguities, with only one parent 
legally having a full parental relationship with the adopted child despite the 
common practice to assess both partners during the process leading up to 
an adoption order. We are delighted that this unfair and systematic 
disadvantage that is detrimental to a child or young person’s development 
is now set to be removed and the system as a whole made fit for purpose in 
today’s Scotland.  

We would very much like to see the fostering regulations overhauled in a 
manner that puts the system in a position to cater for the needs of 
Scotland’s children and young people of today and removes discriminatory 
policies and practices affecting lesbian and gay carers. 

SUPPLEMENTARY SUBMISSION FROM THE EQUALITY NETWORK 

We are writing to thank the Committee for the opportunity for LGBT 
organisations to give oral evidence on the Adoption and Children (Scotland) 
Bill last week, and to follow up on a few points that the Committee asked us 
about.

Research on adoptive families 

The Committee has been considering the research on parenting by same-sex 
couples, much of which is described in Annex B of the Phase II report of the 
Adoption Policy Review Group. In evidence by faith organisations, it was 
suggested that there is no research into how well children do who have been 
adopted by same-sex couples (as opposed to children in families where one of 
the same-sex couple is the child’s biological parent). 

Before answering this point, we would like to stress again that unmarried 
mixed-sex and same-sex couples are already adopting children in Scotland, 
although only one of the couple is currently the adoptive parent. The bill is not 
about allowing such adoptions to happen, but about strengthening these 
families by enabling both de facto parents to be legal parents. 
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It may have been the case that when the authors of Annex B were writing their 
report, no research on adoptive same-sex families was available. However at 
the end of 2005 a study into exactly this was published in the United States26.

That study looks specifically at families where children have been adopted 
from outside the family, and compares outcomes for children in 72 families, 47 
headed by same-sex couples and 25 by mixed-sex couples. The conclusion is 
that “This comparative study along with several other studies of non-adoptive 
gay and lesbian parents/families suggests that sexual orientation is not a 
viable criterion for determining the suitability of potential adoptive parents”. 

There is of course a rider that the study is small, and looked at a relatively 
non-diverse set of families. However, the key point is that this study, 
specifically of adoptive parents, found no problems with same-sex couples as 
parents, like the other independent studies reviewed in Annex B. All the 
accumulating weight of evidence points in that direction.  

There is a further summary of research findings in the field, by the American 
Psychological Association, available here: 

http://www.apa.org/pi/lgbc/policy/parents.html

In our view, there should be a presumption against passing discriminatory 
legislation, and it is for those who seek to enshrine discrimination in the law to 
prove that the discrimination is necessary and is justified by the evidence. 
There is no such proof, or even an indication, in the research that there is a 
problem with same-sex couple parenting. The evidence is quite the opposite. 

Step-parent Parental Responsibilities and Rights Agreements

The Committee asked LGBT organisations our views on step-parent parental 
responsibilities and rights agreements (SPRRAs). 

We believe that one of the improvements made by the current bill is the 
possibility of the non-resident birth parent continuing to have contact with the 
child following step-parent adoption. 

However, there will remain cases where adoption is not the answer. An 
example in the LGBT context might be where a women couple have a child via 
a private arrangement with a sperm donor known to them, who subsequently 
plays a significant role in the upbringing of the child. In such a case, if the 
mother has signed an agreement with the father under section 4 of the 

26 ‘A comparative analysis of adoptive family functioning with gay, lesbian and 
heterosexual parents and their children’, S. Erich, P. Leung and P. Kindle, 
Journal of GLBT Family Studies, vol 1 issue 4, pages 43-60, 2005 
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Children (Scotland) Act 1995, or, in future, if the father is named on the child’s 
birth certificate, both the mother and the father will have parental 
responsibilities and rights. The mother’s partner can apply to court for a 
section 11 order for PRRs, but that is expensive and time-consuming. Step-
parent PRR agreements would be useful in such a case, allowing the mother 
and father to agree that the mother’s partner should also have PRRs, without 
taking them away from the father. 

We share the concern that was raised during consideration of the proposals 
for the Family Law (Scotland) Act 2006, that in the case of an older child, a 
mechanism would be needed to enable the views of the child to be taken into 
account before a SPRRA could be agreed relating to that child. However, we 
would like to see more consideration given in the future to a mechanism like 
SPRRAs, as we do not think that the current bill provides all the answers to 
these issues. 

“Opt-outs” for faith-based adoption agencies 

The Committee asked whether we knew of the practical results of any opt-out 
from offering a service to same-sex couples, by any faith-based adoption 
agencies in England. We have asked colleagues south of the border, but it 
seems that it is too soon after the changes to adoption law came into effect (in 
December 2005) for information to be available. 

We would like to note that, as far as we understand, there is no specific opt-
out written into the English legislation, either in the Adoption and Children Act 
2002 or in the regulations. Instead, there is a reference in the National 
Adoption Standards for England, section B(3)(a) of which reads: 

“Applicants will be considered in terms of their capacity to look after children in a 
safe and responsible way that meets their developmental needs. Where 
agencies have specific eligibility criteria e.g. because the agency has particular 
religious beliefs, applicants will be told what these are and, if necessary, be 
referred to another agency. People will not be automatically excluded on the 
grounds of age, health or other factors, except in the case of certain criminal 
convictions.” 

The National Care Standards for Adoption Agencies in Scotland state “If the 
agency considers that your application could be accepted by another agency, it 
will provide you with information about that agency.” (standard 20(3)). 
The situation in England therefore appears to mirror that currently applying in 
Scotland, where this issue is dealt with in the standards, rather than in legislation. 
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Goods, facilities and services discrimination regulations 

As the Committee knows, later this year, regulations on sexual orientation 
discrimination in goods, facilities and services will be laid before the Westminster 
Parliament. Assuming that these are agreed by Parliament, then adoption 
agencies north or south of the border will only be able to operate a policy of 
rejecting all same-sex couples per se, if they are allowed to do so by a specific 
exemption in those regulations. 

If the Committee is minded to make representations to the UK Government about 
the sexual orientation discrimination regulations, we would ask the Committee to 
consider the view of LGBT people and organisations in Scotland. 

Both the Equality Network and LGBT Youth Scotland consulted LGBT people 
across Scotland on the proposed regulations. The universal view was that where 
a voluntary sector body is providing a public service, funded by public money, it 
should be subject to the same non-discrimination rule as the public and private 
sectors. There is a great deal of concern that otherwise we could see a growth in 
public services provided by voluntary bodies that refuse to provide their service 
to LGBT people. Such discrimination would be unthinkable, and of course 
unlawful, on other grounds such as race. 

I hope that these additional comments are helpful to the Committee. 

Yours sincerely, 

Tim Hopkins 

On behalf of: 

Equality Network 
Gay Dads Scotland 
Lesbian Mothers Scotland 
LGBT Youth Scotland 
Rainbow Families 
Stonewall Scotland 

SUBMISSION FROM SCOTTISH ADOPTION ASSOCIATION 

The objectives of the Adoption and Children (Scotland) Bill are to improve, 
modernise and extend the adoption system.  It aims to increase the number of 
potential adopters and provide greater stability for children who cannot live with 
their birth families. 
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Scottish Adoption Association approves of the general principles of the Bill, and 
welcomes the statement from Scottish Executive restating the important options 
that full adoption provides for many children unable to live with their birth families.  
The same standards should be applied to domestic and overseas adoption. 
We would like to comment on particular aspects of the Bill: 
Recommendations 15 – 17 
We think that contact between adopted children and birth family members has 
grown over the years.  Some guidance would be welcomed – how decisions 
about contact are made; how contact is supported, monitored and terminated if it 
does not meet a child’s need. 
Recommendations 33 – 36 
We welcome the Executive’s view that there is a need for a more comprehensive 
legal framework on adoption support as a tool to improve the delivery of services.  
Crucial to this is that adoption support services are properly resourced through 
adequate funding.  Our experience is that adoptive parents are more likely rather 
than less likely to require some form of support service during their child’s 
childhood and teenage years. 
These support services have expanded over recent years in response to practice 
development.  For example at Scottish Adoption we now have 166 information 
exchanges between birth relatives and adoptive families.  This number is 
increasing annually and requires additional funding to support it as much of its 
current costs are met through fundraising.  Likewise face to face contact between 
adoptive children and birth relatives is increasing.  This area of work is 
demanding because of the often conflicting needs and wishes of each part and 
calls for considerable time commitment and skill from workers so that contact can 
be sustained and adopted to children’s changing needs.  Again this service 
needs to be adequately funded. 
It is encouraging to see that services to meet the therapeutic needs of children 
have been highlighted.  Funding is needed for specialist training in therapeutic 
interventions no only for social workers and adoptive parents but across 
disciplines eg. Education and Primary Care Trusts. 
We agree that the current arrangements for adoption allowance should be 
revised and that there should be a national scheme for adoption allowances 
across Scotland.  We also accept the restrictions on receiving assistance in cash 
should be removed. 
In the interests of fairness there should be a national criteria for eligibility, and we 
would propose a national minimum level of allowance.  Whilst we appreciate the 
importance of local discretion in the level of allowance paid, it is important that 
adopters are not financially disadvantaged because of the area they live in. 
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Recommendation 38 
Local Authority Support Services 
We very much welcome the recommendation that each local authority should 
have and adoption support worker within the senior management team for social 
services who has lead responsibility for service provision.  From our experience 
as a specialist adoption agency support cannot be separated from early planning 
for children within the care system, and this person will have an integral role to 
play with children’s services. 
We appreciate that this will generate substantial work in large local authorities 
but will be a narrower, although important, role for a senior manager in a small 
authority where adoptions are fewer. 
Recommendations 41 – 44 
Adoption support for families that move 
This has been a longstanding problem and we welcome the clarity of a three year 
period for transfer after an adoption order is granted.  In our experience some 
particularly difficult adoption placements may result in longer delays before an 
order is applied for eg. a child being in placement for two years prior to adoption 
petition being lodged because of difficulties in the placement.  In these 
circumstances the Executive may wish to consider whether the three year post 
adoption order still applied.  Another significant issue related to this 
recommendation is that of funding support services.  Some rich recruitment 
authorities happen to be smaller local authorities and there would need to be 
adequate financial resources put in place to cope with the additional support 
needs after the three year period. 
Adoption support services should be available for all parties involved in 
adoption 
From our experience it is helpful to offer support services in the form of individual 
in the form of individual counselling and/or group-work to birth parents and 
appropriate persons within the wider family.  Counselling also needs to be open-
ended as birth parents may require it may require it at different stages in their 
lives. 
We know from our colleagues in England that it can be very frustrating and 
unhelpful for all concerned if adoptive families are entitled to an assessment of 
their support needs but these are not delivered.  Whilst we appreciate the need 
for local authorities to have some discretion in service provision, it is important 
that discretion does not become an excuse for limiting or not providing support 
services resulting in assessments being little more than paper exercise. 
Whilst ‘duty’ may be too definite a work there needs to be a strong expectation 
that assessments (which have to be reality based) will be delivered upon; and if 
there are gaps in service provision, there is scope for funding to crate new 
services to meet identified needs. 
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From the Scottish wide assessment of After Adoption support we undertook in 
2002 – 2005 with the lottery funded ACES project, one of our recommendations 
is that at point of placement, adoptive parents should be provided with a written 
agreement on what services will be available to them and their child throughout 
childhood.  This should be drawn up by the placing agency and should involve all 
relevant parties. 
Recommendation 101 and 102 
It is vital that adequate funding is provided for adoption counselling, support and 
intermediary services through voluntary agencies.  This work is becoming 
increasingly complex as the population of birth parents/relatives requiring a 
service shifts from relinquishing birth parents to contested adoptions where 
parents/relatives may have complex needs through drug/alcohol use, mental 
health issues and learning difficulties. 
Legislation in England and Wales has given birth parents and relatives the right 
to seek information about the adopted person.  In order to meet this additional 
important service, funding has been put in place.  At Scottish Adoption 
Association we have been providing this service for many years, through the 
development of good practice.  However it is inadequately funded.  It is important 
that this is addressed so that adoption counselling and intermediary services are 
given the recognition and financial support that our counterparts enjoy in England 
and Wales. 
We consider that Scottish Executive have consulted effectively on the Bill before 
it was introduced to the Scottish Parliament. 

Catherine Dewar
Chief Executive
Scottish Adoption Association 

SUBMISSION FROM ST ANDREW’S CHILDREN’S SOCIETY 

This agency welcomes the opportunity to give oral evidence to the Committee 
members about such an important and necessary piece of new legislation.  The 
following comments précis this agency’s position on the main parts of the bill.  

Adoption 
We wholeheartedly welcome the strong statement in the Bill regarding the 
important option that full adoption provides for many children who cannot live 
with their birth families on a permanent basis.  We are also supportive of the view 
that there should be no change in the statutory grounds for revocation of 
adoption orders, which affirms the permanent nature of adoption.  
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Who Should adopt?   
Our view is that for the vast majority of children the best option will be for them to 
be adopted by two parents who have made the most public and legally secure of 
commitments to each other through marriage.  We would anticipate that this 
would continue to be the case for these children.    

As an agency we have assessed and approved unmarried couples to adopt 
children having made an assessment of the nature and strengths of their 
relationship and operating within the current legislative framework.  All these 
couples went on to marry before legally adopting their child and some involved 
the child in the ceremony as a way of emphasising the child’s importance within 
their family unit.  We recognise that this kind of family experience is ‘normal’ for 
an increasing number of children and so see this as allowing practice to follow 
social trends. 

The argument for same-sex couples to adopt seems less compelling since this 
must still be seen as an unusual family unit .  Do such relationships offer 
everything that a relationship between two people of complementary gender 
does? There is no research evidence yet available to give a clear view of how 
children from a looked after care system cope being brought up by a couple living 
within a same sex relationship.  All the evidence that is presented seems to 
consider the child’s experience of a same sex relationship where they are 
genetically related to one of the partners.  Is it right to place unrelated children, 
who have already had a difficult early life, in such families without more evidence 
from children about how they experience it?   

The suggestion of having an exemption or special rule that would allow faith-
based agencies to opt out of provided a service to same sex couples (as with the 
new English legislation) is one that has merit  for an  agency like ours.  Having 
said that, the current consultation being carried out by the Department of Trade 
and Industry on discrimination in the provision of goods and services adds a 
further complication.  

It has been clearly stated throughout the consultation process that this is not 
about the rights of adults and must be about the needs of children and we 
believe that our reservations are completely consistent with this assertion.  

Contact in adoption 
The practice of considering different forms of ongoing contact between adopted 
children and birth family members has grown over the years but we feel that it is 
now time to look at how decisions about contact are made and how the contact is 
supported, monitored, reviewed and terminated if it does not meet a child’s 
needs.  We look forward to being party to drawing guidance on this very 
important area. 
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Support For Adoption 
The time is now here for there to be offered to everyone involved in adoption, 
comprehensive support services based on a sound legal framework that are 
properly resourced and financed.  Our hope would be that the knowledge and 
expertise that exists within the voluntary sector will be recognised and utilised by 
the Scottish Executive in this new legislation.   

The unseemly arguments that can take place between local authorities when 
deciding who should pay for services required by adopted children and their 
families should not be allowed to continue and most certainly acts against the 
best interests of adopted children and their new families.   

We would welcome a national scheme for the payment of adoption allowances. 

Curators, Reporting Officers and Safeguarders 
We are disappointed that the Scottish Executive rejected the recommendation 
that a  centralised national system to appoint and train Curators, Reporting 
Officers and Safeguarders should be put in place.  It would be a big improvement 
in the current system if these officers’ services were funded and paid for 
centrally.  Wehave had the experience in this agency where one curator charged 
£180 to produce a report for the Sheriff Court in respect of an application to 
adopt two siblings and another curator charge in excess of £700 to do  the same 
work involving a relatively uncomplicated 1 year old child. From our perspective 
the system as it currently operates is iniquitous. 

Access to information 
We support the status quo regarding those with an automatic right to information 
about an adoption i.e. adopted people over the age of 16 yrs.  Tracing and 
accessing information services are patchy across the country and we agree that 
this should be included as a distinct service within the overall adoption support 
system, as proposed earlier in the this review.  Since voluntary agencies 
(ourselves included) currently do provide a tracing and access to records 
services it is only right that this be recognised within any updated legislation.  
Clearer guidance to ensure that all relevant information about children should be 
made known to prospective adopter is overdue and greatly welcomed by this 
agency. 

Stephen Small, 
Director. 

SUBMISSION FROM ST MARGARET’S CHILDREN AND FAMILY CARE 
SOCIETY 

St Margaret’s Children and Family Care Society is a voluntary organisation and is 
a registered charity.  St Margaret’s is a registered adoption agency, which has 
been serving the West of Scotland for the past 51 years.  St Margaret’s was 
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founded by the Roman Catholic Church as a Catholic response to the need for 
adoption, and we currently provide a service to the whole community, regardless 
of religious persuasion. 

St Margaret’s will assess couples and individuals who wish to apply to be 
adoptive parents.  We provide a full assessment and preparation of applicants; 
we present the application to our Adoption Panel, and we arrange and supervise 
the placement of children from various local authorities with those applicants 
whom we have assessed. 

The Bill 

In principle St Margaret’s is supportive of this Bill and we found the principles 
which were proposed in the Adoption Policy Review to be in the main, positive 
and welcome.  However, we do have some concerns which we would wish to put 
before the Committee. 

Same Sex Couple Placements 

We would wish to reiterate our views in respect of the proposal for adoption by 
same sex couples.  We are of the opinion that an opt out for faith based agencies 
is appropriate both in terms of respect for that point of view, and in terms of 
offering a choice to prospective adopters. 

Children to be placed for adoption have been removed from their family of origin.  
It is likely that they will have been accommodated by the local authority in at least 
one temporary placement before being presented for adoption.  The trauma 
associated with early separation often leaves children vulnerable and insecure.  It 
goes without saying therefore, that the selection of an appropriate placement is 
crucial for the healthy development of such children.  The placement of a child 
with a same sex couple presents additional dilemmas for children, who are 
unlikely to be well equipped to deal with these alongside the many adjustments 
they are required to make.  It would be difficult for some children to fully 
appreciate the implications of a placement in a same sex household.  It is 
perhaps presumptuous to legislate for this to become the norm.  It is the view of 
this agency that placement with a same sex couple is not yet a mainstream 
resource within our society at large.  Therefore, such a placement would leave 
children who are already vulnerable, on the fringes of society.  We believe that a 
placement within a heterosexual family placement would better meet the needs 
of vulnerable children.  We would stress that this is not a reflection on individual 
people, or on the issue of homosexuality; it is our view of the best form of 
placement for disadvantaged children. 

We also note that the research into adoption by same sex couples is limited.  The 
research referred to in the Adoption Policy Review Group report focuses on 
female/female relationships where one partner is the biological parent.  We also 
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note that the numbers in the samples used by those research papers which exist 
are relatively small.  It seems inappropriate to make changes to legislation on the 
basis of limited research. 

Post Adoption Support 

The Bill makes provision for post adoption support over a three year period.  
Currently a voluntary organisation which makes a placement on behalf of a local 
authority receives a small fee for post adoption support.  This is intended to cover 
a one year period after the adoption order is granted.  Similarly, there is no 
provision for the funding of voluntary agencies in terms of Origins Counselling 
work where adopted people wish to trace their origins.  This work often leads to 
supervised reunions with birth parents, and involves considerable preparation 
and counselling as well as searches.  The position of voluntary agencies should 
be taken into account in terms of the costing of increased responsibilities to 
agencies as a result of this Bill. 

Permanence Orders 

We welcome the introduction of the new Permanence Order.  We believe that 
this new order will assist with the planning process for children.  It is appropriate 
to replace the existing legislative options with more appropriate and child centred 
legislation. 

457



SUBMISSION FROM ABERDEEN CITY COUNCIL 

Thank you for the opportunity to comment on the points raised in relation to this Bill.

The following comments were collated on behalf of Aberdeen City Council and largely 
represent the views of the members of Aberdeen City Council’s Adoption & Fostering 
Panel:
 We approve the general principals of the Bill and are of the view that it is a vast 

improvement on current legislative provision. In particular it takes account of 
problems encountered in securing children prior to an adoption order, social changes 
and recognition that the “traditional” family unit has changed. 

 The ability to obtain details of the health of a birth parent and disclose details are 
child focused and necessary in a world where medical advances can helpfully be 
taken advantage of, when this information is available.  

 It would be helpful to have more flexibility in the payment of adoption allowances, in 
particular a facility to avoid means testing. 

 We can confirm that we were satisfied with the level and process of consultation. 
 Although we are in favour in general terms of the proposed Bill, we do have some 

issues/concerns:

(a) Section 7 - Adoption Support Services.

The section provides that a local authority may on the request of a person or relevant 
person make an assessment of needs for adoption support services. Although the 
explanatory guidance states that a relevant person would be a ‘sibling, grandparent, 
other family members and other people involved with in the raising of the child, it does 
not appear to define ‘relevant person’ in the legislation. This seems inconsistent with 
the rest of the Bill and it may be easier to read if this was included.

(b) Section 33 - Parental Consent.

We note that the grounds for dispensing with consent in the 1978 Act will be 
repealed and replaced with where the parent/guardian being incapable of giving 
consent or where the welfare of the child requires consent to be withheld. Our 
concerns are that it leaves this open to interpretation and although it appears more 
child focussed it could potentially be used by agents representing birth parents to 
delay proceedings. Additionally, Courts may find themselves embroiled in arguments 
about what constitutes the ‘welfare of the child’.

(c) Section 91 – Proceedings 

The reference within this section to ‘material change in circumstances’, reinforces 
our concerns in paragraph (b) above. Though it may be the case that Court Rules 
provide detailed guidance on this matter.  

(d) Section 84 – Permanence Orders 

The concept of a Permanence Order is welcomed. If they are intended to be used as 
'placement orders' there needs to be clear agreements in place for time-scales for 
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Courts to avoid delays for children.  If they are not then there needs to be 
clarification about how contested adoptions should be progressed 

(e) Section 100 – Contact Order 

We have concerns about the ability of a parent to apply for a Contact Order post 
adoption as this could undermine the “finality” concept of an Adoption Order 

 (f) Section 103 – Fostering Allowances 

It would be helpful to have a national allowance scheme that was set at a realistic 
rate. We do not however feel that the Bill has adequately addressed foster care 
funding in general, as it’s our view there needs to be significant investment to 
improve recruitment and retention of carers.

In addition to the above we feel that some thought perhaps needs to be given to the 
creation of a Family Court or ensure that specialist Sheriffs hear childcare cases. This 
will allow designated times to avoid delaying planning/resolution for children's care plans 
and will ensure that Sheriffs are appropriately skilled and trained in all aspects of the 
decision making process for children. 

Finally, with increased responsibilities placed on councils we trust that due consideration 
will be given to the funding implications to ensure that adoption and fostering services 
are adequately resourced. 

SUBMISSION FROM ABERDEENSHIRE COUNCIL 

Respondents are invited to set out: 

Whether they approve or disapprove the General principles of the Bill; 

We approve and welcome the general principles of the bill. 

The advantages and disadvantages of the proposed legislation; 

S101. of the Bill. We see that no provision has been made for the regulation of Curators 
ad Litem. 

The considerable problems caused by the under funding of the curator ad litem system 
will continue. This causes delays for children and inhibits the smooth flow of the system. 
To focus on centralisation has ignored the need that the recruitment, training and 
payment of curators needs reforming. 

For example, currently a freeing or adoption case can be lodged in Court but if the Court 
cannot find a Curator who is willing to provide a report then the Sheriff cannot fix the first 
Hearing.  This means that the case grinds to a halt.  Some cases are being delayed for 
many months.  If this problem is not addressed, then the reforms intended to avoid 
delay and improve things for children will be rendered meaningless, since many cases 
will become stuck as soon as they are lodged in Court. 

We feel that the advantages of the Bill far outweigh the disadvantages. 
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Any concerns that they may have about particular elements of the Bill and 
suggestions as to how the Bill might be improved; 

Permanency Orders. There is a need for regulations to clarify how the Children’s 
Hearing System will operate with the new permanency Orders. If a child on a 
Permanency Order has to go to a Hearing then birth parents could ask a Hearing for 
contact, if granted this could interfere with plans for permanence. 

The Title of Chapter 4 should not be “Post Adoption Services”, this implies that these 
are needed immediately after adoption .The term “ Adoption Support Services “are 
preferred, this encompasses the need for support in adolescence of adopted children or 
later in adulthood. 

S  47 (4) Adopted adults are missing from the list of relevant persons. 

S 52 (2) states that Care Plans will last for 3 years. We feel that some families will need 
help for much longer. If parents are asking for help for much longer then they should 
have a right to receive it for as long as they need it. 

S  87 (2) It could seem erroneous that on the making of a permanence order that an 
adoption order can be revoked. 

Explanatory note- Financial Memorandum. 

Para 385 -We find it difficult to agree with the statement that ”post adoption support is 
much less for inter country adoption”. It may be naive to think this. Children 
Aberdeenshire have been involved with are still very young and adolescence could 
change their demands. 

Para 388 - Adoption Allowances. 
There should be a National Rate for Adoption Allowances. It can be difficult to put 
adoptive parents through the financial process. 

We like the proposal for a national Foster Allowance.
In addition there should be  a cohesive system for enhancement payments to foster 
carers.

At present there is not only variation of Fostering Allowance but also different 
mechanisms for paying them e.g. Payment for skills or payments for enhancements. We 
need a clear, fair system. 

382. There should be a consistency between all Local Authorities as to what adopters 
are charged for a home study. 

Whether there are any other relevant issues that are not adequately 
addressed in the Bill;

There should be an acknowledgement that the abolition of freeings will lead to more 
adopters facing a legal contest with birth parents.  This is completely different for 
individuals who up to now have been able to let the Local Authority deal with the 
contested legal action and only come in at a later stage when the birth parents can no 
longer challenge them in Court.  There must be provision for training for adopters so that 
they can understand the new legal process and also, most importantly, provision for 
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funding for adopters’ legal expenses.  Adopters legal expenses can, if an adoption 
petition is contested and goes to Proof, easily amount to many thousands if not tens of 
thousands of pounds. 

In relation to the Financial Memorandum, while this document acknowledges the poor 
educational and social outcomes for children who cannot live with their birth families, it 
is to be regretted  that the Memorandum does not give a commitment to the proper 
resourcing of the Fostering Service in order to secure improved outcomes for  looked 
after children and to narrow the gap in life chances between young people who have 
been looked after and other young people. It is to be regretted that the Financial 
Memorandum does not take account of the recent Document  “The Cost of Foster Care- 
Investing in our Children’s Future” by Robert Tapsfield and Felicity Collier, which found 
that foster care services are significantly underfunded at present and that an additional 
£112.9 million is required in Scotland. While the introduction of minimum rates for 
fostering allowances is welcome, this will not resolve this resourcing issue. 

Whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament. 

We consider that the Scottish Executive consulted effectively. 

The Committee is particularly interested in how the new legislation will affect 
children, including looked after children 

The new legislation will help give a more coherent, consistent approach to planning for 
children. The permanency gives more of a continuum. The new legislation gives 
flexibility to tailor plans to each child’s needs. 

For any queries on the submission please contact: 

Barbara Foad
Strategic Development Officer (Children’s Services)
Housing and Social Work 
Aberdeenshire Council 

SUBMISSION FROM ANGUS COUNCIL 

Thank you for the opportunity to comment on the Adoption and Children (Scotland) Bill. 
Overall Angus Council welcomes the Scottish Executives goal “to increase the number 
of potential adopters and provide greater stability for children who cannot live with their 
original families” and supports the fact that these new powers will go some way to 
achieving this ambition.  

Consultation with partners in Angus found particular support for Sections 31 and 32 of 
the Bill. These expand the availability of appropriate adults who may be able to offer 
valuable placements to very needy children and young people who were previously 
excluded from doing so. Hopefully this proposed increase in potential adopters will 
assist us to find more appropriate placements for those children who have more 
challenging needs, and are therefore more difficult to place. It will also benefit those in 
sibling groups who may also find themselves waiting some time for appropriate carers to 
present themselves. We would also anticipate that a widening of the net of prospective 
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adoptive parents would lead to a reduction in the length of time these children and 
young people are looked after by the local authority. 

Another development we would wish to support is the enhanced rights of children and 
their adoptive carers to receive disclosure of medical information about natural parents 
of such a child. While disclosure of such information needs to be managed and utilised 
sensitively we welcome this development and look forward to further guidance exploring 
more of the detail of the operational aspects of this new power. 

The introduction of the Permanence Order is welcomed by colleagues across Angus 
Council in the anticipation that it will reduce the time taken to legally secure the future
of children in need of permanent placements and create more flexibility within the legal 
framework for dealing with these children. Such orders will offer children stability, but 
with flexibility to vary orders according to an individual child’s needs. 

Finally the proposals to standardise the suggested rate of Fostering Payments is also 
welcomed as long as this rate is adequately supported by way of additional funding 
being provided from the Scottish Executive. While there has been additional monies 
made available, for a three year period, to enhance the recruitment and retention of 
Foster Carers it was not at a level sufficient to undertake additional recruitment and 
assessment duties as well as providing enhancement to current fostering rates.

If you require any further information please do not hesitate to contact Steve Urquhart, 
Planning Officer (Children’s Services) on 01307 474871 or email 
UrquhartS@angus.gov.uk . 

SUBMISSION FROM ASSOCIATION OF DIRECTORS OF EDUCATION SCOTLAND 

The Association of Directors of Education for Scotland welcomes the new Adoption 
Bill as an improvement to the current legislative provision in this important area of work.  
The positive developments within the new Adoption Bill will enable more children to feel 
more secure in their care placements when Councils have the power to invoke 
permanence orders thereby releasing young people from the annual worry of whether 
the Panel will change their care arrangements. 

ADES strongly supports the view that continuity and consistency of care are essential 
for children’s development if they are to become confident individuals: it is unreasonable 
to expect them to live with the possibility that each year a different arrangement may be 
recommended.

We support the view that an increase in the number of adoptions will have potential 
positive benefits for children who cannot live with their birth families; these include 
educational, personal, social and intellectual benefits.  Adoption can also provide a more 
appropriate care setting than being ‘looked after’ allowing children to develop their 
potential within a more permanent family arrangement. 

The facility to obtain details of the health of a birth parent and disclose these details are 
helpful and necessary and in the interests of the child. 

ADES is positive about the adoption developments if properly funded. 
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However, the costs of proper support to all involved with adoption will be high and 
councils will require full funding to make a success of the Act and of the new support 
arrangements.

The financial estimates seem to make some assumptions that residential care 
placements may reduce - this seems unlikely as the children in these placements are 
usually older, with more complex problems and for whom family life is less likely to work.

The financial assumptions need to be closely monitored and linked to actual experience 
as processes are implemented.  For example, estimated savings from Residential 
placements are too high whilst the estimate of support costs to all involved in adoption 
seem too low.

Increased costs of adequate fostering allowances are also low.

Indeed, the most disappointing aspect of the proposed legislation is that fostering issues 
are not adequately addressed. 

We are advised that many of the recommendations from the Adoption Policy Review 
group on fostering are likely to be agreed and introduced via regulations but as fostering 
is a far more significant, complex and costly area of work than adoption, and given the 
strong link between fostering and adoption, this appears to be a missed opportunity to 
introduce a comprehensive legislative and support framework for the care and welfare of 
children. 

It would be helpful, for example, to have a national allowance scheme that was set at a 
realistic rate.  There is also a requirement for significant investment to improve 
recruitment and retention of carers:  this is essential if we are to realise the continuity of 
care that is envisaged in the Adoption Bill. 

Furthermore, although opening the doors of permanent adoption to a wider number of 
adults (e.g. same sex couples and unmarried couples) is a welcome and positive move, 
the same change will not apply to foster carers who are still debarred from fostering if 
they live with another person in their household of the same sex even when there is no 
sexual relationship. 

We suggest that consideration be given to the creation of a Family Court to ensure that 
specialist Sheriffs hear childcare cases. This will allow designated court time - avoiding 
delays in the planning and resolution for children's care plans and will ensure that 
Sheriffs are appropriately skilled and trained in all aspects of the decision making 
process for children. 

We can confirm that we are satisfied with the level and process of consultation. 

John  Stodter 
General Secretary 
ADES 
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SUBMISSION FROM ASSOCIATION OF DIRECTORS OF SOCIAL WORK 

Introduction
ADSW broadly welcomes the Adoption and Children (Scotland) Bill believing that it will 
lead to improved adoption prospects for children who would otherwise lack lifelong legal 
family relationships.  Fostering affects many more children than adoption and we would 
have preferred the Bill to contain more fostering provisions. It seems that the opportunity 
has been missed to bring together the different dimensions of family placement 
including kinship care, unrelated fostering, private fostering, domestic adoption and 
inter-country adoption. New legislation covering all these areas would be cleaner and 
arguably more likely to be fit for purpose longer. Just as the Children (Scotland) Act 
1995 brought together private and public aspects of childcare legislation, so a new 
Family Placement Bill could have brought the range of placement issues for children 
together. With its relatively narrow focus the Bill, as presented, may lack longevity. 

This response will cover all the areas highlighted for consultation. The text of our written 
response to the Finance Committee in relation to the Financial Memorandum is included 
because ADSW has critical reservations about many of underlying assumptions 
regarding the funding arrangements. 

General Principles of the Bill  
ADSW is supportive of the general principles of the Bill but regrets that little attention is 
paid to fostering. It may be that many of the fostering aspects will be picked up in 
regulation but the opportunity to have a robust family placement act seems to be being 
missed. We seriously question the financial assumptions and include for the 
Committee’s information our submission to the Finance Committee on the Financial 
Memorandum. The costs of providing adoption support are likely to be very high and 
many children will not be able to be adopted so some of the savings quoted are unlikely 
to materialise.
ADSW is concerned that the more limited nature of the Bill means that it may not be the 
comprehensive piece of legislation required to serve children needing placements over 
the next 30 years. We have some concerns about the use of language in the Bill for 
example the term “permanence order” excludes the powerful meaning of permanence 
as a safe, lasting return to birth family. 

Advantages and Disadvantages of Proposed Legislation 
There is positive support for the expanded range of families eligible to adopt children. 
We want the same range of families to be available to the many more children in foster 
care. There is positive support within ADSW for the personalisation of the permanence 
order which we believe will be a process towards adoption for some children and a 
means of security and consistency in itself for many children. ADSW wishes to stress, 
however, that it is not local authorities who parent children with care and commitment 
but good, well-supported carers. As stated, we regret the lack of attention to carers 
throughout the Bill.

Particular Concerns and Suggestions for Improvement 
We are disappointed that the Costs of Foster Care 2005 report by BAAF and TFN and 
supported by ADSW has not been used in the financial calculations. The real costs of 
fostering needs to be addressed as a matter of urgency to meet the needs of thousands 
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of children in public care in Scotland.  

The fostering infrastructure requires considerable strengthening for permanence orders 
to be successful. We are concerned that the Bill presupposes a well-resourced fostering 
sector effectively meeting current needs. This is most certainly not the case. On any 
given day in Scotland there are many children assessed as requiring a foster placement 
for whom there is no placement available. There are many more children currently in 
fostering placements but who are assessed as requiring an alternative placement to 
best meet their needs. We believe the number of accommodated children to be rising, 
with local authorities reporting an increased number of children being accommodated for 
longer. In and of itself, increasing the number of people eligible to apply to become 
adopters will not ease these pressures. 

ADSW would welcome amendments to court procedures to enable adoption and 
permanence orders to be dealt with sensitively and in timescales appropriate to young 
children. As well as the point made previously about some of the language used in the 
Bill and the different connotations of ‘permanence’, we are not convinced that defining 
post-adoption services is helpful. We would prefer to use the general term ‘adoption 
support services’. 

Conclusion
ADSW is grateful for the opportunity to make detailed comments although there have 
been practical problems in seeking the views of members within a particularly short 
timescale. We look forward to implementing legislation that we hope will provide more 
children with more appropriate family placements. 

SUBMISSION FROM ANNE BLACK 

Key points 
I welcome the Bill in relation to the developments proposed for adoption services
I see it as important to bring legislation up to date with the realities of children currently 
being looked after most of whom need very different commitments, skills and care from 
those needed by the young children waiting for adoption at the time of the Adoption Act 
of 1978. 

The general principles of the Bill are approved. 
I see many advantages from the introduction of permanence orders. They should be 
able to offer the chance to many children to be released from the annual worry that their 
settled placement may be disrupted because a Children’s Hearing decides that their 
care placement should be altered or a parent should be given greater access against 
the wishes of the child. The legislation needs to include restrictions on the intervention 
of the Children’s Hearings system after the granting of a permanence order to those 
situations where there are grounds of referral that could apply to any child in the 
community living with their birth parents. Only then would the children be assured the 
permanence to meet their needs. 
The reality for many of these children will be that they will not be going home to their 
birth parents and so need to feel secure in another family. The need for a strong foster 
care service becomes  even greater if the permanence orders are to be fully used to 
benefit children. 
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It will be important to ensure that the interventions of the local authority through reviews 
are also minimal once a permanence order is granted and that carers are invested with 
the appropriate authority to make decisions in the best interests of the child. 
Support for adoption needs to be very well grounded and resourced and many of the 
same needs will exist for children on permanence orders and their carers. 
I do not see it as only exceptionally that children placed for adoption will need financial 
support but rather the majority who will need this support as part of an overall support 
package. 

Permanence Orders 
These are a welcome addition to the legislative provisions and I see them as being 
appropriate for many children currently trapped into the Children’s Hearings system who 
have to face the anxiety annually of will they still be with their carers. The orders could 
also provide Courts and Councils with the legislative basis to give carers much greater 
authority to make decisions with and for the children in their care. 
The carers will however need ongoing support and financial resources as the children 
will continue to present challenges. No order will obviate some of the traumas that 
children will have experienced in their early years and which will need the skill and 
loving care of their carers to surmount. 

Areas not seen as adequately covered. 
 My main concern is that the expectation from the early work of the Review Group about 
this being a bill to address current issues in both fostering and adoption has not been 
realised. The lack of legislative provision for some of the underpinning changes needed 
in fostering to maximise the positives of permanency orders is a gap. 
Most of the children who are likely to benefit from permanence orders will be with foster 
carers but with the lack of change for example, to the legality of foster carers being of 
the same sex, there will be fewer carers available from across the whole spectrum of 
families and partnerships unless Regulation 12(4) of the Fostering of Children 
Regulations is amended. 
Several other changes that the Executive had signalled they were to introduce via 
legislation are not featured in this Bill, particularly independent support during an 
investigation of allegations. If they can be included in regulations then that will be 
satisfactory but they do need to change. 
Legislation feels more secure than regulations but the potential in delays in that further 
legislation being enacted would make regulation more desirable if that can be achieved 
more speedily. 
Timescales for court processes and the provision of specialist judiciary to hear these 
complex cases would be positive additions to the changes. 

Foster care allowances 
I see it as important that the powers that the Executive may take will be ones that can 
make a difference to children. There is a chronic shortage of carers for children which is 
impacting adversely on the future of many children in the looked after system. 
Foster carers will be the placement of choice for most of the children for whom it is likely 
permanence orders will be obtained. 
Foster carers need to be adequately recompensed for the costs they have to outlay for 
children in their care. 
With the challenges presented by children currently in the care system carers needs to 
be available 24 hours a day and the possibilities of many of them being able to work 
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outside the home is reducing rapidly. The carers need to be paid for their time and their 
skills in caring for troubled children. 
The costs of foster care were thoroughly researched in the joint BAAF/tFN document 
“The Cost of Foster Care” and I hope that that work can be the basis for calculations for 
the future levels of allowances and for foster care staffing investment. 

Planning for permanency 
To enable children to gain the greater security of permanence through orders of the 
court there need to be adequate numbers of skilled workers in Children and Families 
Teams to work with the children and with their birth families to allow their care plan to 
become more secure. This is skilled work and staff will need access to good training and 
support as they do this work. 

Adoption Support. 
The services likely to be needed are wide-ranging from the time of an application to 
adopt through to the placement of a child and then for the duration of that placement. 
This may be very varied according to the individual needs of the child but the access to 
that support needs to be reliable, appropriate and timeous. 
The costs of these services will be considerable and children and families should not 
face disruption through a lack of adequate services. This will require considerable 
investment over and above the current services available. 

Other Issues 
I see the legislation proposed as giving a boost to the security of children but unless 
there is investment in staffing levels at Children and Families teams and then in family 
placement work there will not be the improvements which the Executive has signalled so 
clearly are needed to improve the life chances of children looked after and 
accommodated.

As the APRG was designed to address the needs of children in foster care as well as 
adoption it feels very important that the gaps in the coverage of fostering issues are 
tackled.
The reviews on Looked after Children and on Kinship care may well identify many 
issues that also need to be addressed and I hope that the opportunity is not lost to 
include the issues emerging from those reviews in the current developments. 
I do not feel that children and carers can afford to wait till further legislation is developed 
and debated at all its stages and would hope that if the reviews are published soon then 
regulations already needed about fostering issues can be extended to address some of 
the inevitable changes from the above reviews. 

SUBMISSION FROM BRITISH MEDICAL ASSOCIATION SCOTLAND 

Introduction
The British Medical Association (BMA) welcomes the opportunity to provide the 
Education Committee with written evidence on the Adoption and Children (Scotland) Bill. 

The BMA is a registered trade union and professional association representing doctors 
from all branches of medicine.  The BMA in Scotland represents around 13,000 doctors 
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in Scotland, 70% of all practising doctors, and in the UK has a total membership of 
around 124,000.

Background 
The BMA supports the general principles underpinning this legislation where the focus is 
clearly on the welfare and best interests of vulnerable children.  The BMA responded to 
the Scottish Executive consultation on Adoption Policy Review – secure and safe homes 
for our most vulnerable children last year however we are concerned that the Bill has 
not taken into account our concerns regarding access to patient information. 

The BMA does not have formal policy on many of the issues covered in the Bill and 
therefore we have confined our comments to those areas on which we have specific 
policy and expertise.  This relates to Disclosure of medical information about parents
(Part 1, Chapter 7, Section 78). 

Having recently considered the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill, the Education Committee will be familiar with the 
BMA’s concerns regarding access to medical information without a patient’s knowledge 
or consent.  The BMA is increasingly concerned with the continued erosion of patient 
confidentiality by the Scottish Parliament with the creation of legislation that allows 
increasing numbers of government agencies access to individual patient records without 
seeking consent.

Access to medical information 
The BMA understands the need for medical information to be shared between parties 
involved in an adoption.  However, we do not, in general, support access to medical 
records without patient consent.  Confidentiality is an important ethical principle in 
healthcare that must be upheld.  Medical records are for the specific purposes of 
supporting patient care and we have substantial concerns that access by individuals 
with no responsibility for patient care could lead to the degradation of confidentiality and 
record keeping.  This has the potential to jeopardise patient care. 

The principle on which access to medical records is allowed is that it is open to any 
professional with responsibility for the direct clinical care of the individual (adult or child).  
This takes place, typically, on an implied consent basis.  Where access is required for 
other purposes, explicit consent should be sought.  If permission is refused, the reasons 
for refusal could be explored with the patient.  Where access is refused and there is a 
public interest in examining the record where failure to do so may expose the patient or 
others to risk of death or serious harm, then access without consent can sometimes be 
justified.  In these circumstances, in general, the individual should be informed and 
reasons given.  The information released must be relevant, justifiable and sufficient to 
satisfy the public interest. 

Disclosure of medical information about parents (Part 1, Chapter 7, Section 78)
The Bill lays out the right for Ministers to create regulations for the disclosure of 
information about the health of the natural parents of a child who is to be or has been 
adopted.  It also identifies that information may be given to the child and/or the persons 
who are to adopt. Regulations will also determine the circumstances in which 
information may be disclosed and the type of information to be disclosed.  Should this 
clause remain in the Bill, the BMA would prefer that such regulations be subject to 
consultation and approved by parliament. 
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It must also be borne in mind that where genetic information or that in relation to 
hereditary conditions is involved, this may be equivalent to releasing information about 
birth parents.  The BMA has established policy on this, which essentially states again 
that the duty of confidentiality is still owed to the individual who has had the genetic test 
unless the exemption of “public interest” is used.  The BMA would argue that this 
legislation creates an anomaly where adopted children would have greater rights over 
those children who remain with their birth parents.  That is to say that the right to access 
medical information by or on behalf of adopted children or others in permanence 
arrangements exceeds the rights given to children brought up by their natural parents.
Currently children who are brought up by their natural parents do not have “rights” to 
information about their parents. 

Against this background, we cannot see why legislative change is necessary or justified.
Any information that can be accessed and passed to children or their adoptive parents 
should be restricted to that which can be shown to be relevant and for which there are 
consent or public interest justifications.  Any difficulties that are perceived to exist at 
present, where access is denied, could be resolved, in part, by the development and 
dissemination of guidance for medical and other clinical professionals. 

Conclusion
In conclusion, the BMA supports the general principles of this Bill which seeks to 
improve, modernise and extend adoption in Scotland.

However, the BMA cannot support the proposals outlined in Section 78 which enable 
disclosure of patient information without the individual’s consent.   Rather than creating 
this power, the BMA would recommend that the Education Committee considers 
alternatives to such an approach, for example, the creation and dissemination of clear 
guidelines for health and other professionals involved in adoption that provides 
information on the procedures for obtaining relevant medical information. 

SUBMISSION FROM COSLA 

Introduction
1. COSLA welcomes the Adoption and Children (Scotland) Bill.  We support the twin 
aims of the Executive to increase the number of adopters and to improve stability for 
children who cannot live with their original families but for whom adoption is not an 
option.

2. Our biggest concern is that the Bill appears to assume that all is well in fostering 
care services, except for allowances for fostering and the lack of adequate 
arrangements in planning for permanence.  This is not the case.  If the Bill is to realise 
its contribution, further developments are required to improve fostering services.  There 
seems to be an assumption that the number of looked after children, the complexity of 
their histories, and the consequences that these have, are all static parts of the 
adoption, fostering and residential care world.  This is not borne out by our members 
experience, where complexity of need is increasing as is the number of children 
requiring care.  The absence of the anticipated National Fostering Strategy, the range of 
outstanding issues from the Adoption Policy Review Group, and to a lesser extent the 
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unpublished kinship fostering report, provide the Bill with an opportunity to address 
these matters.  While regulation and guidance can fill some of the gaps, professionals 
suggest some primary legislation may be required. 

3. COSLA appreciates that the Executive sees the content of the Financial 
Memorandum as likely to evolve.  This is welcomed as its description of where we are, 
and what we attribute the pressures within the system to, lack robustness.  Our 
concerns about the content of the Financial Memorandum could have been reduced, 
had more time been made available to respond to it, or even better, had member 
authorities been actively involved in its preparation, including the assumptions that have 
been made.  We appreciate that to some extent the new modelling work that the 
Executive has indicated it is embarking on will add to both the evolving nature of the 
financial assessment of the Bill’s impact, as well as to a broader description of where we 
are.  We are hopeful that pressures not addressed in the financial memorandum will be 
addressed through the spending review process, but would wish to have a firm 
statement of intent in this regard. 

General Principles
4. The underlying theme of the Bill is to modernise the adoption and fostering 
framework, and to increase the number of adoptive parents.  Section 66 of the Policy 
Memorandum makes clear the new duty to provide a wider range of adoption support 
services (our preferred term) to a wider range of people, with an expectation that this will 
lead to an increase in the services provided.  COSLA agrees that both these objectives 
are necessary.  However, COSLA is not able to comment on whether the projected 
£2.35m will be adequate in meeting the additional costs likely to result from the right to 
request assessment, the need to respond to the political pressure that will result from 
the increased expectations from such assessments, the provision of cash in lieu of 
services, the possibility of adoption allowances, and so forth.  While the Bill should 
mean that more children are placed for adoption, the suggestion that this will result in 
significant savings elsewhere is stretching the point. 

5. It is important that the degree of support envisaged for families that could, and 
do, adopt children is similarly available to children who are in foster care and the 
families that provide it. COSLA welcomes the proposed permanence order as a means 
of achieving security and stability for children in long term fostering care.  While 
permanence orders will stabilise arrangements in one part of the foster care field it will 
make even clearer the need to recruit more families able to offer shorter term foster 
care, as families who currently provide the short term care are no longer available.  In 
Scottish local government the children’s placement system is under considerable stress.
There are already cases where children who have been assessed as needing foster 
care are without placements, and families providing fostering care have more than the 
number of children we would normally be happy with.  The Bill is likely to add to the 
pressure on fostering arrangements that are already an area of under resourced social 
work.

6. Section 39 of the Policy Memorandum raises two needs that adoption serves.
The first is unarguable and shared with fostering arrangements, to meet the needs of 
children to be looked after outside the original parental home.  However, the second, to 
meet “the desire for a parental experience on the part of those people who for whatever 
reason are unable to produce children naturally”, appears dated and unnecessarily 
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complicates the primary purpose of social work children’s services.  It is not easy to see 
why it was included as there is no follow through of this in the Bill.   

Financial Memorandum 
7. COSLA is concerned about the assumptions of the Financial Memorandum.  The 
pressure on current budgets has been a longstanding concern of our members, and has 
featured prominently in our previous spending review submissions.  Budgetary 
constraints make it difficult to meet current need in the context of the rising costs.  The 
Executive’s acknowledgement that existing children’s services are benefiting from 
additional funding from the Executive illustrates the case.  As you already have 
comments from ADSW on sections 380 – 388 of the Financial Memorandum, these will 
not be replicated here.  Instead, the remainder of this response concentrates on the 
opening comments of the financial memorandum, and the fostering rates.

Volume and Trends (367 – 374) 
8. While it is true that COSLA and its member authorities have been closely 
involved in the development of the policies (372) included in the Bill, it was always going 
to be difficult, if not impossible, to provide detailed estimates of costs for these new 
policies.  A lot depends on the detail.  In a complex area, such as adoption, fostering 
and residential child-care, we are clear that trying to produce a robust methodology to 
arrive at the cost of the Bill is extremely difficult.  Had the Executive engaged us in 
discussions over their assumptions and forward projections of the number of children in 
care it may have been easier to produce better estimates of costs.  Unfortunately, 
COSLA has had very limited time to consider the financial memorandum, let alone 
canvass our members for their own estimates.   

9. In the absence of a detailed canvas, COSLA is surprised to see that the “Cost of 
Foster Care” report produced by BAAF and The Fostering Network (TFN) in 2005, was 
not used.  The report has been considered and endorsed by COSLA’s members.  It 
provides a comprehensive approach over the resources that are needed to provide a 
fostering service that can meet current needs of all stakeholders.

10. COSLA understands from its member authorities and from ADSW that the 
numbers of children needing to be accommodated across Scotland is rising at a 
significant rate.  We support TFN’s point where it estimates the growth in children in 
foster homes at roughly 3% or 100 extra children a year.  It can therefore be seen that 
any estimated savings from the Financial Memorandum are likely to be more than offset 
by the increase in numbers.  If there is to be a decrease in the use of residential care it 
will be achieved primarily as a result of our members developing greater support to 
children directly and through the development of fostering arrangements.  It will not be 
unambiguously the result of the provisions of the Bill.   

11. It consequently follows that we view sceptically the suggestion that the Bill’s 
objective of improving and extending existing services will in any material way be offset 
by a reduction in costs for fostering and residential care (368). While it is a truism to say 
that the costs of adoption are much lower compared to fostering and residential care, 
COSLA is sceptical over the use of this fact in the financial memorandum to claim that 
the Bill will result in savings to the child care sector.  While a loving and stable family 
relationship undoubtedly boosts the life chances of fostered and adopted children, the 
children who are cared for in the three different groups do not have an equal share of 
older children, children with disabilities and sibling groups.  The different weekly costs 
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between adoption allowances, fostering allowances and fees and the cost of residential 
care can be taken as reflecting broad differences in the services required and level of 
need being met (369).  Furthermore, while admittedly generalising, a plausible 
explanation over the different levels of attainment achieved by the different care 
arrangements is that it reflects the starting point at which the children come into the 
relevant arrangements, and the broad differences in their need at that point.  It is clear 
that further work is merited on outcomes, levels of need and the beneficial effects of the 
different types of care so as to avoid confusing correlation with cause.  In the longer 
term, if more children with complex needs are placed for adoption, the initial differences 
in costs between fostering and adoption are likely to decrease. 

12. When long-term foster carers adopt children, financial planning should make 
room for a significant transition period in which adoption support allowances replace the 
family income previously supplemented by fostering allowances and fees.  It is likely that 
the need for this form of compensation, in lieu of lost earnings, may be required for a 
number of years as the new relationships settle in and the non waged parents 
reintegrate into the employment market.  COSLA members are trying to arrive at 
arrangements that deliver both quality and timely support, and by so doing reduce the 
need for costly long term services.  As said above, where the longer term costs of 
meeting need are achieved, the contribution of the Bill is likely to be secondary to 
councils’ forward planning and investment in foster arrangements. 

Introduction of national fostering allowances 
13. COSLA accepts that the wide variation in fostering allowances needs to be 
addressed.  Competition for fostering families, resulting from the increasing presence of 
private companies, and the need to acknowledge the effect of fostering on family 
income has meant that an increasing proportion of our members have decided to use 
the Fostering Network recommended rates. Because of this, the rates being paid by 
member councils have developed quite independently of what we were recommending, 
at the expense of other budgets.  The financial year 2004/2005 was the last year that 
COSLA recommended foster allowance rates to our members. What had been a simple 
arithmetical process, of increasing the old rates by the annual public sector inflation rate, 
was becoming increasingly difficult to justify without a thorough review of what the rates 
themselves were intended to support.

14. COSLA acknowledges the research carried out across 10 local authorities.  
However, given the diversity in rates being paid, and the more comprehensive material 
available from the joint work between BAAF and the TFN, if an updated baseline is to be 
used to assess the financial impact of the Bill, it is only appropriate that this material is 
used or a new full survey is undertaken.  COSLA is also critical of the table in its use of 
a simple arithmetical mean of all the values for the different rates recommended by 
ourselves, the Fostering Network, and the DfES.  It is not justified.  Children are unlikely 
to be distributed evenly across these age groups.  To arrive at real costs, the values 
need to be weighted with actual numbers of children in each age grouping.

15. COSLA is also concerned that the investment of councils who have moved 
towards meeting the Fostering network rates might not be recognised in any 
arrangements to meet the additional burdens arising from the Bill.  We believe that the 
fairer way of estimating the costs of the Bill, and any minimum rate that may be set by 
Ministers, would be to use the last recommended COSLA rate (sent in January 2005 for 
the following financial year), with an annual increase of 2% as a baseline.  This would 
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have given the following weekly figures for this year, £67 for 0 – 4 years, £83 for 5 – 10 
years, £103 for 11 – 15 years, and £134 for 16 plus.  These are all well below the rates 
attributed to COSLA by the SE in the financial memorandum.  The incorrect data throws 
out the subsequent calculations in the SE table.  The revision to the table supports 
COSLA’s contention that councils pay above what would have been the suggested 
COSLA rate.  It provides evidence of the cost pressures in the system, as well as our 
members’ desire to pay something more in line with the cost of care.  COSLA is working 
with the Fostering Network and ADSW to get more up to date figures.  Unfortunately, we 
do not expect to have these until mid to late June. 

16. A further burden on local authorities may arise from the Executive’s approach to 
Kinship care.  If the Executive is to require payments of allowances to grand parents 
and other members of the extended family, using the powers contained in the Bill, this 
will be a major policy shift, with considerable on costs.  COSLA is hopeful that both the 
Finance Committee’s consideration of the Bill and the anticipated spending review will 
provide opportunities to address the financial implications of the chronic underfunding of 
social care services for young people and children. 

SUBMISSION FROM DUNDEE CITY COUNCIL 

Dundee City Council Social Work Department welcomes the general provisions of the 
Adoption and Children (Scotland) Bill. However, we have significant concerns regarding 
assumptions and provisions within the Financial Memorandum. 

Comments and Omissions from the Bill 

APRG Report recommended appointment of adoption support officers and this is not 
mentioned in the Bill. 

The definitions of pre-adoption, post-adoption and adoption services is confusing and 
creates artificial divisions in what should be an overarching system of adoption support 
services.

We agree that joint applications to adopt should be extended to include all unmarried 
couples and trust that such provision will be extended to foster carers via changes in 
regulations. 

The recommendations from APRG in relation to the interface between the Court and the 
Children's Hearings in respect of Permanence Orders are not dealt with in any detail.
This is a significant omission. 

Comments in relation to the Financial Memorandum 

Much of the Memorandum is premised on there being an increase in the numbers of 
adoptions being achieved as a result of the changes in legislation. It suggests that, not 
only will this increase have positive implications for all areas of a child's health and 
development, but that there will be financial savings to the local authorities/adoption 
agencies in terms of reduced numbers of children in foster care and residential care.
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Whilst there may be a small increase in the numbers of adoptions this is unlikely to lead 
to significant savings in terms of fostering allowances or residential care costs.

It is highly unlikely that any young people who require residential accommodation will be 
candidates for adoption and so there will be no/ negligible savings in this area. 

The shortfall in adoptive placements is for older children with more complex issues and 
sibling groups who require significant additional supports to their placements. These 
needs will remain whether the placement is an adoptive or a fostering one and so any 
savings from fostering costs will simply be transferred to adoption allowance costs, 
therapeutic inputs and post-placement services. If there is an increase in adoptive 
families being recruited and a consequent increase in placements of such children, 
there will be few savings overall. 

If there are increased adoptions of children with more complex needs and this leads, in 
the long-term, to savings in state benefits, reduced offending and such like the financial 
savings will be to central government and not to the local authorities as they will 
continue to have to pay fostering allowances and adoption costs. 

It is extremely misleading to suggest that a small increase in adoptive placements will 
lead to a decrease in the costs of fostering (allowances) given that the numbers of 
Looked After and Accommodated children is increasing. The total budget required just 
to keep pace with these numbers will need to grow significantly as this is already an 
area of service which is underfunded. 

The Memorandum seems to suggest that the number of applications for Permanence 
Orders will simply reflect the current numbers of applications for Freeing or Parental 
Responsibilities Orders. In fact, there are likely to be a much greater number of 
applications for Permanence Orders arising from those children and young people who 
are currently subject to Supervision Requirements and for whom a Permanence Order 
would present a more appropriate route to securing their long-term legal stability.  Whilst 
the costs in terms of fostering fees and allowances would remain the same the costs to 
the local authorities in preparing and progressing these applications through the courts 
will increase significantly.  

No account seems to have been taken of the increased demands on court time, space, 
personnel in dealing with the increased numbers of adoption and permanence order 
applications. There is no indication in the Memorandum of how this will be funded. 

Increased rights for post-adoption assessments and provision of adoption support 
services will lead to significantly increased costs to the agencies required to provide 
such services.  It is disingenuous to say that whilst there will be guidance for agencies to 
offer an extended service "they can choose not to do so" and therefore no extra costs 
are incurred.  Overall, we would argue that the proposals for the proposed extension of 
adoption support services are significantly under-resourced and funded. 

We would wish to direct the Committee to The Cost of Foster Care, 2005 by BAAF and 
The Fostering Network regarding up to date and comprehensive costs of delivering a 
modern, high quality foster care service to children in public care.
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SUBMISSION FROM EAST AYRSHIRE COUNCIL 

East Ayrshire has been asked to respond on a number of issues in relation to the Bill.
The following responses have been collated following discussion with EAC legal section.  
These are set out below; 

Whether they (EAC) approve or disapprove of the general principals of the Bill

The council approve of the general principals of the Bill and this has been represented 
throughout the consultation process in which EAC has been an active participant. 

The advantages and disadvantages of the proposed legislation

There are a number of advantages which clearly improve, modernise and extend the 
adoption process.   

In brief these can be seen in Sec 31 (3) where unmarried couples, including same sex 
couples can apply to adopt jointly thus widening the ‘pool’ of adopters.

The allocation of an entire Chapter (4) for Post Adoption Services gives recognition of 
the ongoing support many people involved in the process require after the placement 
has been made.

Part 2 on Permanence Orders is a welcomed change in legislation.  Hopefully this will 
provide a more flexible approach to securing children in permanent placements.  It is 
difficult to assess how this will work in practice and whether it will assist in moving 
permanence plans forward more timeously. 

Any concerns they may have about particular elements of the Bill and suggestions as to 
how the Bill might be improved

Whilst the Chapter on Post Adoption Support is welcomed, the proposal for ‘Care Plans’ 
was not, as far as the council are aware, discussed during the consultation.  There is 
clearly a requirement to assess need in terms of support that the local authority will 
provide however the term care plan is reminiscent of children whom are accommodated.
In addition, some of the wording, ie/Sec 53 (1) refers to the care plan being ‘in force’ 
which suggests a lack of co-operative working. 

There is also lack of clarity with regards to which local authority (Sec 48(1)), has the 
responsibility to provide post adoption support.  Is it the placing authority or receiving 
authority? Are there timescales involved as this had been considered previously? 

With regards to Sec 72 on ‘Charging’ reference is made to The Scottish Ministers 
may…. Should this not read the ‘local authority’ throughout this section. 

EAC continue to view a national scheme of ‘Charging’ as above and Adoption 
Allowance Schemes, Section 77, as being an important part of the adoption process.  
Many children are placed across local authority boundaries and as such an agreed rate 
for all adopters would be beneficial.

Section 78 looks at the disclosure of medical information.  Again reference is made that 
Scottish Ministers may by regulations make provision.  This has been a long standing 
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agenda.  EAC would hope that the Bill would make clear decisions about access to such 
medical information being made available. 

In moving onto Section 101, comments had been made throughout the consultation 
process with regards to their being a register of curators/safe-guarders who are 
appropriately experienced and trained in permanency planning.  It is unclear from this 
Section whether this being undertaken. 

Whether there are any other relevant issues that are not adequately addressed in the 
Bill

No, these are highlighted above. 

Whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament

As stated, EAC has been fully involved in the consultation process over the last few 
years.  In addition, the analysis of the consultation has been reviewed and as such the 
council are satisfied that the Scottish Executive has undertaken an acceptable 
consultation process. 

SUBMISSION FROM THE EQUAL OPPORTUNITIES COMMISSION 

The Equal Opportunities Commission Scotland welcomes the opportunity to comment 
on the proposals for the Adoption and Children (Scotland) Bill.  We are pleased to see 
that this legislation proposes significant modernisation of adoption processes in 
Scotland. 

The EOC particularly welcomes the proposal that joint adoption should be extended to 
unmarried couples, both same sex and mixed sex couples.  It is important that adoption 
law treats married couples and civil partners, cohabiting mixed sex couples and same 
sex couples equally.  The EOC hopes that adoption agencies will take this opportunity to 
review their policies and ensure that the criteria used to assess the suitability of a 
couple’s relationship does not discriminate on the grounds of gender, sexual orientation 
or any other equality issue. 

The EOC notes that the bill will place local authorities under a duty to establish and 
operate an adoption service.  Local Authorities will be subject to the Gender Equality 
Duty which comes into force in April 2007.  This duty places an obligation on public 
sector bodies and organisations with a public function to promote equality of opportunity 
between women and men and to eliminate discrimination and harassment. 

The EOC expects local authorities to consider the different needs of men and women, 
boys and girls and take steps to ensure that adoption services recognise these 
differences. The GED also puts an obligation on organisations to conduct and publish 
gender impact assessments for all major proposed developments in employment, policy 
and services.  The EOC expects that the major changes proposed for adoption in local 
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authorities will be subject to a gender impact assessment.

The changes set out in the Adoption and Children (Scotland) Bill recognise and 
embrace the diversity of modern family life in a very positive way. We hope that the 
measures proposed will reduce the numbers of ‘looked after’ children and bring 
increased stability to the lives of many children.   

I trust that these comments are helpful and will be taken into consideration by the 
Education Committee.

SUBMISSION FROM DONALD FLEMING 

I would ask the Review Group to recognise the importance of marriage in any proposals 
to reform the law on adoption. Allowing cohabiting heterosexual and same-sex couples 
to adopt jointly would suggest that the Executive no longer recognised marriage as the 
optimum environment for raising children and would contradict the Justice Minister’s 
statement on 10th Sept 2003.

Evidence shows the long-term benefits of marriage over cohabitation as an environment 
in which to raise children.  

Therefore I am concerned that the extension of joint adoption would prioritise an adult 
orientated rights agenda over the right of the child to have their best interests taken into 
consideration.

With this is mind, I believe that a change in the law to allow cohabiting heterosexual and 
same-sex couples to adopt jointly would be to the detriment of children’s rights and 
welfare.

Of further concern to me is that if those in relationships other than marriage are allowed 
to jointly adopt, faith-based adoption agencies will be denied a conscience clause to opt 
out of placing children with same-sex and unmarried couples.

As you may be aware, in the course of framing the Bill, the Executive initiated a 
consultation in which 89% of those who responded opposed same-sex adoption. 
Moreover, the overwhelming majority of both individuals and organisations that 
responded, on this issue, called for a conscience clause to be inserted.  

It is, therefore, astonishing that, firstly, same-sex couples will be allowed to adopt, and, 
secondly, that a conscience clause will not be inserted for the benefit of faith-based 
organisations.

This raises the question: was the consultation a genuine exercise in democracy or a 
cynical exercise in public relations. For if it was undertaken to genuinely take into 
account views of the general public, why were the views of the 89% who oppose same 
sex adoption completely disregarded? 

SUBMISSION FROM THE GENERAL MEDICAL COUNCIL 

Thank you for the invitation of 3 April 2006 from the Education Committee to submit 
evidence on the Adoption and Children (Scotland) Bill. 
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GMC Scotland is the Scottish policy office of the General Medical Council and has been 
established as part of the comprehensive reform of the General Medical Council,
shaping a GMC that is fit for purpose in today’s conditions.  The General Medical 
Council functions to ensure the application of commonly held standards across the 
whole of the UK and is committed to contributing actively to the delivery of excellence in 
medical practice in Scotland,  working with Scottish health organisations,  patients and 
public.

In your invitation to submit evidence you requested our views on the following: 
 whether we approve or disapprove of the general principles of the Bill 
 the advantages and disadvantages of the proposed legislation 
 any concerns we may have about particular elements of the Bill and suggestions 

as to how the Bill might be improved 
 whether there are any other relevant issues that are not adequately addressed in 

the Bill 
 whether we consider that the Scottish Executive consulted effectively on the Bill 

before it was introduced to the Scottish Parliament. 

We shall address each point in turn: 

General principles of the Bill

Commenting on the general principles of the Adoption & Children (Scotland) Bill as a 
whole would be outwith the remit of the GMC.  We may,  however,  comment more 
specifically on the general principles of Section 78 of the Bill, Disclosure of Medical 
Information about Parents.  We are content with the general principle of this section,
namely to allow Ministers by regulation to make clear when information about birth 
parents should be made available to others,  including the parents of an adopted child or 
prospective adoptive parents of a child or to the child, about the health of the birth 
parents.  We acknowledge the difficulties encountered when birth parents are not 
available to consent to disclosures.  The issue of birth parents refusing disclosure is 
more difficult:  like birth parents whose children are not adopted, their decisions to 
refuse their children or others access to their heath information should be respected 
other than when disclosure without consent is justified in the public interest.  Doctors 
have an important role in establishing whether and what information should be disclosed 
without consent in the public interest. 

Advantages and disadvantages of the proposed legislation 

The advantage of the proposed legislation in Section 78 is that a person or persons who 
have adopted, or who are prospectively to adopt a child, would have access to 
necessary information about the health of the child’s birth parents.  This information 
would allow the adoptive parents to plan effectively for the upbringing of the child. 

The proposal allows information on the health of birth parents to be disclosed without 
their consent.  The reasons for this are ethically grounded in concern for the welfare of 
the adopted person.  However, we are concerned that issues of confidentiality are 
properly addressed to ensure that the correct balance is struck between the 
requirements of the adopted person and adoptive parents and the rights of the birth 
parents to confidentiality.
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Concerns about particular elements of the Bill

We have two concerns arising from proposals in Section 78 of the Bill: Disclosure of 
medical information about parents.

Paragraph 78(1) allows for Scottish Ministers to make regulations providing for health 
information to be disclosed without consent about the birth parents of a child who ‘is to 
be,  may be or has been adopted’. We are concerned that ‘may be’ could be too 
inclusive in this context:  any child in Scotland may be adopted at some point in the 
future.  On the other hand,  it has been suggested to us that ‘is to be’ may be 
inappropriate in this context:  only the courts can decide whether a child is to be 
adopted.  A definition such as ‘a child who is likely to be or has been adopted’ might be 
more appropriate. 

The same issue arises in relation to section 78(3b),  which defines people to whom 
information about the health of birth parents may be disclosed by those identified in 
78(1).  These include ‘persons who are to or may adopt’.

On a second point,  Section 78(3) refers to the ‘relevant child’.  This reflects the Bill’s 
focus on disclosure at or around the time of adoption.  The Bill does not address the 
question of disclosures subsequent to the time of the adoption.  Currently worded it may 
be that the proposals would allow disclosure of health information about the birth 
parents to the parents of an adopted child or directly to the relevant child well after the 
time of adoption.  References to ‘the child’ might be interpreted to prohibit such 
disclosures after the adopted child reaches adulthood,  although this is not clear in that 
they remain the child of their parents.  It may be that an adopted adult may wish to 
investigate the health of his or her birth parents  (if he or she develops a health problem 
in later life which may have a hereditary content,  for example).

Any other relevant issues not adequately addressed in the Bill

We are content that there are no relevant issues that are not adequately addressed in 
the Bill.  We look forward to examining proposed regulations which will govern the 
implementation of proposals in Section 78.  These regulations should describe the 
persons to whom information may be disclosed, the type of information and the 
circumstances in which this information may be disclosed,  including the circumstances 
in which consent to disclosure need not be obtained. 

Effectiveness of consultation by Scottish Executive 

We are content that the Scottish Executive consulted effectively on the Bill before it was 
introduced to Parlament.  We were grateful for the opportunity to respond to the 
consultation paper on the Adoption Policy Review and were pleased to see that our 
concerns were acknowledged in the report of the consultation. 

I hope that these comments are useful.  If you require any further information on our 
position please do not hestitate to contact me. 

Jane Todd 
Head of Scottish Affairs 
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SUBMISSION FROM GENERAL REGISTER OFFICE FOR SCOTLAND 

Thank you for your letter of 31 March to the Registrar General drawing his attention to a 
call for evidence that the Education Committee has made on the general principles of 
the Adoption and Children (Scotland) Bill. 

The General Register Office for Scotland (GROS) approves the general principles of the 
Bill and has no concerns, suggestions or issues which it would wish to raise in relation 
to the Bill. 

Every adoption order contains a direction to the Register General to make an entry in 
the Adopted Children Register (ACR). The format of the ACR is prescribed in 
regulations made by the Register General and approved by Scottish Ministers. If the Bill 
receives Royal Assent the format of the register page will need to be reviewed and 
GROS will liaise with the Scottish Executive to ensure that the format meets the Bill’s 
requirements.

SUBMISSION FROM JOHN HALLETT 

The intention to allow same sex couples to adopt children in the Adoption and Children 
Bill is not in the best interests of children. The evidence of the records of adoptions is 
that a partnership of man and wife as adoptive parents, increases the likelihood of the 
child growing up happy and secure. Same sex partnerships are more transient and lack 
the balance of a married couple.  

SUBMISSION FROM INVERCLYDE COUNCIL 

The general principles of the Bill are supported: 

 That services should be available to all parties to an adoptive situation at 
whatever stage of life the situation arises; clearly identifying pre-adoption, 
pending adoption and post-adoption issues as of equal weight 

 That permanence orders increase the flexibility of arrangements for children who 
cannot return to their family of origin and for whom adoption is not appropriate 

Advantages of the proposed legislation: 

 It should widen the potential pool of adopters, therefore expanding opportunities 
for children to be adopted 

 It offers the opportunity to apportion more clearly rights and responsibilities 
between the parties to the care of a looked-after and accommodated child 

 It should clarify the right of the child to have medical information, which potentially 
could impact on the child’s current or future health needs 

 It potentially supports the development of post-adoption services in a more 
fundamental way than the current legislation.   
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Disadvantages of the proposed legislation: 

Clearly, the improvements proposed in the legislation are not cost free and clarification 
of funding issues and sources will be required. 

Unless the legal provisions are clarified or guidance issued in relation to them, there will 
be confusion as to the role of the Children’s Hearing and the Court where supervision 
requirements and permanence orders exist on the same child.

Particular elements: 

Section 27/28 the legislation is aimed at making the child’s need paramount, however 
the prescription that where a child is to be ‘returned to the agency’ it must take place 
within seven days leaves little time for appropriate preparation of, and provision for, the 
child  

Section 33 it is unclear from the wording of the Bill as to whether parents of a child 
retain the right to withhold their consent to the adoption of their child where their child is 
the subject of a permanence order granting authority for the child to be adopted.  (The 
question arises whether this type of permanence order, in effect, is a ‘freeing order’ but 
with the possible inclusion of conditions.) 

Section 38 what are the implications if termination of a supervision requirement 
becomes automatic with the granting of an adoption order, where an appeal is perhaps 
lodged on, for example, a point of law and upheld?  Could it be the case that the 
supervision requirement would lapse at the expiry of the time for appeal where no 
appeal is lodged or remain in place until all the legal processes had been completed. 

Section 47appears very wide and the resource implications so huge that to expand the 
categories of potential service users even further in S.48 but give powers rather than 
duties seems to be suggesting that there is little expectation that 48 (3) (a) will ever be a 
reality.

S.52 there is a lack of specificity about which local authority (placing authority or 
authority in which service user resides) has responsibility for the establishment and 
implementation of post-adoption care plans.  S.57 (3), S.58 Guidance will be essential to 
ensure continuity of provision: ‘will’ rather than ‘may’.  The term ‘care plans’ is 
associated with looked after and accommodated children.  Could a different term be 
used to denote these: adoption support plans. It needs to be clear that these plans are 
drawn up at the behest of adoptive families, not imposed on them. 

S.84 (5) if a child has been placed for adoption what would be the advantage of the local 
authority applying for a permanence order with authority to adopt rather than potential 
adopters making direct application to the court?  It is not clear if parents can withhold 
consent if a permanence order is in place. 

S.87 the inference is that an adoption order is no different from any other order relating 
to parental responsibilities, that the status of being an adoptee or an adopter can be 
extinguished by a permanence order.  Yet S.42 clearly states that the status of adoption 
is the same as if the child were born into the family.  Therefore the status cannot 
anymore be extinguished by a permanence order than can the status of being a birth 
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parent.  It would seem that the only order that should be able to extinguish adoption 
status would be a subsequent adoption order.

S.92 clarification is sought in relation to the circumstances in which a local authority 
which holds a permanence order in respect of a child must, if it wishes to support the
child’s carers to adopt the child, apply for a variation in the order to grant authority for an 
adoption application rather than the carers making direct application for an adoption 
order.

S.99 there is a lack of clarity about the roles of the court and the Children’s Hearing in 
relation to permanence orders and children subject to supervision requirements.  It is 
noted that the Principal Reporter is to be informed.  It does not specify anything further.

S.100 the provision for birth relatives and others to make application for contact at any 
time after an adoption order where no contact condition was attached to the adoption at 
the time of its granting, is potentially destabilising and undermines the security afforded 
by adoption.  In whose interests is this S. included, birth relatives or the child? 

Issues that require further clarification: 

 The status of those in whom a permanence order vests parental rights and 
responsibilities in addition to those granted to the local authority.  If they were 
foster carers prior to the granting, do they remain foster carers and therefore 
eligible for the financial support and other support available to foster carers or do 
they lose that status as those foster carers who gain Residence Orders under 
Sec 11 ’95 Act lose the non-financial elements of the support that they had?  It is 
necessary for the success of this order that those who are awarded some 
parental responsibilities are also given the other support they need to care for the 
child. 

 Whether a post-adoption support plan is the responsibility of the local authority 
social work service or a corporate responsibility. 

 There seems to be no clear plan that the Scottish Parliament will bring a basic 
consistency to the Adoption Allowance Schemes.  The use of the term ‘may’ 
rather than ‘will’ or ‘shall’ is disappointing. 

The consultation process prior to the introduction of the Bill allowed for considerable 
debate about the desired contents.

SUBMISSION FROM HILDA JONES 

I was interested to learn about this Bill but very concerned when I heard that a request 
for a conscience clause to be inserted into the legislation allowing faith based adoption 
agencies to have protection from legal challenges should they choose not to place 
children with same sex and unmarried couples, had been rejected. 

This seems to me to be extremely serious. It doesn’t matter what people say, the fact 
remains that homosexuality is a perversion and to force little children to live in such an 

482



environment must be spiritually and morally unhealthy. The Scottish Parliament surely 
cannot expect Christians to place children in a situation like this? Our Lord said that a 
man or a woman would be better to be drowned in the depths of the sea with a great 
millstone round his neck rather than cause a little child to stumble. 

May I respectfully request that this matter be re-considered. 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

INTRODUCTION

The Family Law Sub-Committee (the “Sub-Committee”) of the Law Society of Scotland 
has considered this Bill and offers the following comments. 

This is generally a consolidated Bill containing all the relevant provisions, rather than a 
Bill amending old legislation, and is welcome.  The Executive’s commitment to 
improving the legal structure for children is also very welcome. 

The Bill follows a response from Ministers that they accepted nearly all of the 
recommendations of the Adoption Policy Review Group (“APRG”).  Those 
recommendations were consulted on and enjoyed considerable support.  The Bill as 
drafted does, however, not wholly reflect the policy objectives.  A period of scrutiny and 
reflection is required to ensure that the Adoption and Children (Scotland) bill 
encapsulates the policy objectives, and facilitates helpful intervention in the lives of 
children.  The opportunity allowed for comment on the Bill is so short that problems are 
likely to be missed.  While reform is urgently required, the measures adopted must be 
right.

The Sub-Committee is of the view that the word “possession” in the preamble to the Bill 
should be removed.  Children are not possessions and should not be considered as 
such in this or any other context.

SPECIFIC COMMENTS

Part 1 – Adoption 

Chapter 1 – The Adoption Service 

Section 1(5) – This refers to the new Section 2(11)(b) of the Regulation of Care 
(Scotland) Act 2001 which is going to be substituted  on the coming into force of this Bill.  
The Sub-Committee has two suggestions:- 

a) There is confusion as to what is being defined because of the use of the word 
service in both the phrase “Adoption Service” and in describing a person other 
than a Local Authority namely a “Registered Adoption Service”. 

The Sub-Committee suggests amending this definition Section to say that 
“Registered Adoption  Service” means a person other than a Local Authority 
providing an Adoption Service as defined in Section 2 (11) (b) of the Regulation of 
Care (Scotland) Act 2001 (ASP8) and registered under Part 1 of that Act. 
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b) The Sub-Committee suggests that Section 1 (5) of the Bill should be cross-
referenced with Section 4  which introduces the new definition mentioned above. 

Section 2(2) – The Bill does not specify any period of time after which the Local 
Authority must review its plan for the provision of the Adoption Service.  It is important 
that such plans should be reviewed on a regular basis taking into account developments 
in good/best practice.  Although there is power granted in Section 2(7) to the Scottish 
Ministers to give directions to a Local Authority as to the carrying out of its functions 
under subsection 2, the Sub-Committee would suggest that rather than provide that
each Local Authority must “from time to time” review the Adoption Service Plan, a duty 
should be imposed on each Local Authority to “regularly” review their Plan.  The Local 
Authority should also take into account any guidance issued by the Scottish Ministers 
and advice issued by voluntary organisations or bodies not available to the Local 
Authority at the time the existing plan was prepared or reviewed. 

Section 6(1) – The Sub-Committee is of the view that there should be clarification of the 
definition of Pre Adoption Services by inserting in line 2 after the word “are” the words 
“provided prior to the making of an Adoption Order and which are”. 

Section 6(2) – It would be useful to clarify that Pre Adoption Services could include 
financial support for prospective adopters and children placed for adoption but given the 
mandatory nature of section 6(3) of the Bill, a separate subsection would probably 
require to be introduced to provide that the Local Authority should consider whether 
prospective adopters or children placed for adoption should receive Adoption 
Allowances prior to the making of an Adoption Order. 

Section 6(3) – Although this provision appears mandatory, if the assistance sought does 
not fall within section 2(d) or 2(e) the Local Authority is only obliged to provide such Pre 
Adoption Services as the Local Authority in a particular case considers appropriate in 
the circumstances of that case.  There is no provision for review of the Local Authority’s 
decision in relation to what may or may not be appropriate in the circumstances of a 
particular case.  The Sub-Committee suggests that such a decision should be subject to 
review.

Section 6(4) – Although there is a general power conferred on Scottish Ministers to 
make further provision about Pre Adoption Services by Regulations, it may also be 
appropriate to specify that the Scottish Ministers may by Regulations amend subsection 
(1) by adding further categories of persons to whom Pre Adoption Services must be 
provided. 

Section 7 – There is no definition of a ‘relevant person’ except that it is a person other 
than one of those mentioned in Section 6(1).  It appears therefore that any person could 
apply to the Local Authority for Adoption Support Services (in theory someone having no 
connection at all to the prospective adopters or the child or the birth parents).  It is 
preferable to have a restricted definition of the “relevant person” so that the Local 
Authority need not go through the process of making an Assessment of Needs even if 
the Assessment concludes that the person has no need of Adoption Support Services. 

The APRG recommended that Adoption Support Services should be available to other 
parties affected by an application or a proposed application for an Adoption Order 
including members of the extended birth family.   
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The Sub-Committee also suggests that Section 7(1) includes a definition of relevant 
person as a person affected by an application or a proposed application for an Adoption 
Order including members of the wider family of children who may be adopted. 

The Sub-Committee also suggests that the bill should specify that the Local Authority 
should first determine whether the person making the request is a relevant person 
before having to carry out the Assessment of Needs and that Section 7 (4) be amended 
to specify that Scottish Ministers may by Regulations add additional categories of 
person or modify the existing categories of person who may be considered to be a 
relevant person. 

Section 8 – The Local Authority is given discretion as to whether it provides a relevant 
person with Adoption Support Services even if an Assessment of Needs has established 
that the relevant person has needs that can be met by the provision of Adoption Support 
Services.

There is no provision for review of a Local Authority decision not to provide Adoption 
Support Services where needs have been established.  The Bill should provide for 
review of the Local Authority’s decision. 

The APRG recommended that there be clarity in who should provide Pre Adoption 
Services, Adoption Support Services and Post Adoption Services.  In general the Group 
recommended that a Local Authority placing a child for adoption should retain 
responsibility for providing services to the child and the adoptive family for three years 
after the Adoption Order is made after which point (if the adopted person is under 18 
years of age) the responsibility would become the responsibility of the Local Authority 
where the adopted person and the adoptive family live.  Responsibility could be 
transferred earlier with the agreement of the family, the child where appropriate and 
both Local Authorities.  Services for birth parents should be provided by the placing 
Local Authority for three years after the Adoption Order is made and subsequently by 
the Local Authority where the birth parents live.  For others affected by adoption the 
Services should be provided by the Local Authority where the person lives. 

The Sub-Committee suggests clarification should be provided as to which Local 
Authority has a duty to provide which services and to whom and for how long. 

There should also be a provision for review if a person is refused a particular service – if 
a Local Authority is to retain discretion not to provide services the decision of the Local 
Authority should be subject to review.  This would apply both to Adoption Support 
Services in terms of sections 7 and 8 of the Bill as well as to Post Adoption Services in 
terms of sections 48(3)(b) and 49(2) of the Bill. 

Chapter 2 – The Adoption Process 

Section 11(5) – The Sub-Committee queries how the limited period of imprisonment 
available for someone who commits an offence under Section 11 was arrived at.  Such 
offences include people taking part in the management or control of a body or persons 
which exists for the purpose of making arrangements for the adoption of children and 
which is not an Adoption Agency.  The same comment applies throughout the Bill where 
offences are created (for example section 13(3)). 

There are slightly longer periods of imprisonment available in sections 64 and 67.
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Sections 13 and 14 – The Sub-Committee is of the view that it would be clearer to 
specify that section 13 does not apply to Adoption Allowances – they could be included 
in the definition of excepted payments in section 14.  It is noted that section 77(5) 
provides that section 13 does not apply to Adoption Allowances but it would be clearer 
to provide that Adoption Allowances are permissible in either section 13 or section 15. 

Section 16 – The opportunity should be taken to remove the barrier to adoption implicit 
in section 16(4), for a child whose prospective adopters qualify to make an application, 
but do not have a home in Scotland at which they can be visited by the local authority. 
Section 17 – The Sub-Committee is of the view that this section is badly worded and 
cumbersome and would suggest that it be deleted and the following substituted:- 

17. Where an application for an order relates to a child placed for adoption by an 
adoption agency the agency must: 

(1) submit to the court a report on - 
 (a) the suitability of the applicants; and 

(b) any other matters relevant to the operation of Section 9, and 

 (2) assist the court in any matter the court directs. 

Section 18 – The comments above also relate to this Section and the following 
substitution is suggested:- 

18. Where a child was not placed for adoption with the applicants by an adoption 
agency, an adoption order may not be made in relation to the child unless the 
applicants have, at least 3 months before the application, given notice to the local 
authority within whose area the applicants reside of the intention to apply for an 
order.

There is no need to bar an application made without 3 months notice to the Local 
Authority (section 18(2)).  It is sufficient that 3 months should elapse before an order is 
made.  This is the current position.  It does not generally cause a problem,  It allows 
applications to be made at a reasonably early stage. 

Section 19 – It is suggested that this Section could be consolidated with Section 18. 

Section 24 – Again, this could be consolidated with Section 18. 

Section 25 – Section 25 refers to a child “in care”.  Does the draftsman mean a “looked 
after” child? 

The provisions relating to the return of children have long been recognised to be over-
complex and difficult to apply.  APRG recommended simplification and made proposals 
which covered children subject to permanence orders as well as adopted children (see 
para. 5.66).  The opportunity to clarify these provisions should be taken, in the interests 
of children.

Sections 31 and 32 – The Sub-Committee is of the view that the terms of these sections 
could be more simply set out.  It is imperative that these sections are clearly drafted.
“Enduring family relationship” is the wording used and is replicated in the Bill.  This term 
requires to be defined. 
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Section 33 – It is suggested that the five conditions could be more simply set out for 
interpretation purposes.  The terms of subsection (2)(b) may not reflect the 
recommendation of the Adoption Policy Review Group (“ARPG”).  At paragraph 3.23 of 
the APRG Report, there is a summary of the discussion in relation to this point and that 
the fact that the wording used in the 2002 Act (and which  has been replicated in this 
subsection) needed to reflect the wording of Article 8 of the ECHR more exactly. 

As presently set out, this Section does not reflect Article 8 of ECHR.

There does not seem to be a provision relating to the revocation of an adoption order.
Such a provision should be provided. 

Section 30(4) – The Sub-Committee suggests inserting the words “or older” after the 
word “old” in the first line. 

Section 37(3) – Suggest specifying this subsection will not apply to an Adoption Order 
made in terms of section 32(3).  The Sub-Committee suggests clarifying that the 
provisions of section 37(3) do not apply to those Orders mentioned in section 37(1). 

Section 37(3) prima facie extinguishes any right of the child to aliment after an adoption 
order - what about the adopters’ responsibility to support the child? 

Section 38 – This may be difficult to operate in practice.  It requires a finding from the 
sheriff that compulsory measures are no longer necessary in order for a requirement to 
terminate.  This could be overlooked.  A duty on the court to consider whether to 
terminate the supervision requirement, and the power to make an order would be easier 
to operate. 

Chapter 4 – Post Adoption Services 

Section 47(2)(b)(ii) defines the types of counselling services.  That counselling is 
available for any other person who is affected by an adoption and who has “difficulties” 
relating to adoption.  It is not clear how this ground would be defined.  Should it state 
that these services should be available to an Post Adoption Services would only be 
sought by someone who is actually experiencing difficulties?  The wording at present 
seems unclear.  Does it mean difficulties in relation to adoption generally, or in relation 
to the specific Adoption Order? 

Section 47(4) – The Sub-Committee is of the view that the classes of person in respect 
of whom a Local Authority must provide Post Adoption Services if a need is assessed 
should be compared with the definition of relative for the purposes of section 10(2)(b).
An Adoption Agency must have regard to the wishes and feelings of any relative of the 
child regarding the child when an Adoption Agency is placing a child for adoption.
‘Relative’ is defined in section 111(1) as including uncles or aunts.  It seems odd that the 
Local Authority must have regard to the wishes and feelings of these relatives when 
placing a child for adoption but are under no duty to assess the needs of these relatives 
for Post Adoption Services – should the same list of relatives not apply in both cases? 

Section 51 – This deals with care plans and the Sub-Committee is of the view that 
subsection (5) is very incomprehensible.  Subsections (4) and (6), in relation to 
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consent being given or dispensed with in relation to members of the adoptive 
family of, or over the age of 12, are not clear.  Does this mean that children of 12 
are deemed incapable of giving consent? 

Chapter 7 – Miscellaneous 

Section 77 – The Sub-Committee suggests that it should be clarified to show that 
allowances can be payable in respect of the children who are placed for adoption as 
well as Local Authorities being empowered to make payments to the prospective 
adopters – the APRG recommended that both adopters and adopted children should be 
able to receive financial support up to the child’s 18th birthday. 

Part 2 – Permanence Orders 

There are certain omissions in this section of the Bill which mean that it falls short of the 
policy objectives recommended by APRG.  It would be helpful to review the Bill against 
the APRG report in detail.  The most obvious points are: 

The Bill omits the grounds on which a permanence order may be sought.

The Report of APRG, at para. 5.25 recommended two grounds: 

a) there is no-one able or willing to exercise parental responsibilities or parental rights 
in respect of residence; or 

b) residence with any of the persons who have parental responsibilities or parental 
rights is likely to be seriously detrimental to the child’s health or development. 

These grounds were subject to consideration of the usual overarching principles which 
are set out in section 85. 

The drafting in section 84(2), (3) and (4) does not encapsulate the intended effect of the 
Permanence Order.  The Bill makes an assumption that an order vesting a responsibility 
or right in the applicant automatically deprives the parent of that right.  Given that two or 
more persons may have parental responsibilities and rights, this is not necessarily an 
accurate assumption.  The assumption is, in any event, inconsistent with the basis upon 
which APRG were working.  The recommendation proceeded on the basis that parental 
responsibilities and rights could be shared, and that it was generally in the interests of 
children to have a ‘natural’ person holding responsibilities and rights to advance their 
interests with the local authority.  This is the position prevailing in England and Wales in 
respect of a care order.  It avoids the disadvantages to a child of having only a 
‘corporate’ parent.

The Bill should state expressly: 

a) That a Permanence Order has the automatic effect of depriving parents of the 
right mentioned in Section 2(1)(a) of the Children (Scotland) Act 1995.  This was 
the principal point of the recommended order.  It is the focal point of
‘permanence’.
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b) The court may deprive parents of any other parental responsibilities and parental 
rights.

c) The local authority automatically assumes the responsibility to safeguard and 
promote the child’s health, development and welfare, to provide direction and 
guidance and to act as the child’s legal representative (s1(1)(a),(b) and (d)) and 
the right to regulate the child’s residence, control, direct and guide the child and 
act as the child’s legal representative (s2(1)(a),(b) and (d)) unless the court 
specifies to the contrary. 

d) The court may confer on any other person such parental responsibilities and 
rights as it sees fit. 

e) The court may make such order as it sees fit in relation to arrangements for the 
exercise of parental responsibilities and rights. 

f) Where the parental responsibilities and parental rights are held by more than one 
person (including the Local Authority) they are required to comply with section 6 
of the Children (Scotland) Act 1995, i.e. have regard to the wishes of the child 
and those of any other person who has parental responsibilities. 

If there is concern that Permanence Orders should last to age 18, this could be dealt 
with in the Bill.  However, an order relating to a 16 or 17 year old would surely only be 
required in the case of a child with special needs.   

The Sub-Committee is of the view that, in relation to Section 84(9), it should also be 
stated that the granting of an adoption order would bring the “appropriate period” to an 
end.
The Bill omits any provisions for interim orders (see recommendations at 5.32 and 7.13 
ff).  The court should be able to make interim orders, both to address the immediate 
needs of children pending a final order, and to address the current concern about 
contemporaneous and conflicting legal proceedings.

APRG discussed this at length and came to the view that while an application for a 
Permanence Order was pending, all decisions should be taken by the court in the 
context of the Permanence Order proceedings. In the sheriff court there is already a 
model for dealing with interim matters in a constructive and effective way at a child 
welfare hearing.  Neither a children’s hearing, nor a court acting under section 11 of the 
1995 Act should be able to make orders changing the child’s position, while the 
Permanence Order is pending.  The detailed proposal in relation to the hearing is set out 
below.

APRG were divided about the effect of a supervision requirement on a child subject to a 
permanence order (as opposed to while there is a pending application).  There could be 
a reason for a child to remain subject to a supervision requirement, or a child subject to 
a permanence order could be referred to a hearing, because, for example, he or she 
commits an offence.  Some members of APRG considered that such children should be 
treated in the same way as any other child referred to the hearing.  Others were 
concerned that an arrangement carefully tailored by the court to meet the needs of the 
child should not be disturbed, without the authority of the court.

The APRG proposal was: 
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“In the event that  an application for a new PO is pending [or a new PO has been 
made*], then a children’s hearing shall not impose any condition in a supervision 
requirement unless: 

a) the condition does not conflict with any order or interim order made in relation to 
the PO; and the local authority, all relevant persons, the child (if capable) and any 
safeguarder agree that the condition may be imposed; or 

b) the court remits to the hearing to impose such a condition. 

The hearing may ask the Principal Reporter to notify the sheriff clerk that they wish to 
impose a condition.   The sheriff clerk will arrange a hearing within 7 days.  For the 
avoidance of doubt a PO will not prevent the referral of a child to the children’s hearing, 
nor the imposition of a supervision requirement, nor the imposition of conditions 
provided these procedures are satisfied.  Where a PO is pending or has been granted, 
then the definition of ‘relevant person’ in section 93 of the Children (Scotland) Act 1995 
should extend to the local authority. 

* the Group did not reach agreement in relation to the words in square brackets.” 

APRG also considered child protection issues and agreed: 

“In the event that a child protection order is made in respect of a child to whom a PO 
applies, or such a child is placed by the local authority in secure accommodation, then 
the sheriff will hold a hearing in respect of the PO within 7 days.   The Principal Reporter 
will not be required to arrange a children’s hearing to consider the child protection order 
or the question of secure accommodation, unless the court remits the matter to the 
hearing.  The Reporter may refer the child to the hearing if compulsory measures of 
supervision are necessary. 

Any warrant authorising detention of the child in a place of safety whether made by the 
children’s hearing or the court, or detention of a child in a place of safety under section 
43 of the Criminal Procedure (Scotland) Act 1995, shall prevail over a PO or related 
order.  Detention of children under the Criminal Procedure (Scotland) Act 1995 will not 
be affected by a PO.” 

Section 86(2)(a) and 91 refer to “the adoption agency making the application” etc...  This 
should be a reference to the local authority. 

In section 86(2)(c), 91(3)(c) etc… it is unclear whether a person “having parental 
responsibilities and parental rights” includes a person with any such rights (as in section 
103(1) of the Children (Scotland) Act 1995) or all such rights. 

The test in section 91(5) for leave to apply to the court following a permanence order is 
“a material change in circumstances”.  This was not the recommended test for leave 
(see para. 5.31).  The recommended test was that the applicant should “show cause” 
(i.e. have some good reason for making the application).  This is a better test. 

The circumstances for revocation of a Permanence Order require to be more closely 
defined.  The considerations in section 9(2) to (4) should be the minimum basis. 
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If a Permanence Order is revoked, there should be power to refer to the Principal 
Reporter.  It may be possible for a child to return home provided there is a safeguard of 
supervision (para. 5.30 APRG recommendations). 

Other provisions affecting permanence orders 

Why is it necessary for a Local Authority to apply for a Permanence Order before 
making arrangements for adoption (section 5(3))?  This provision appears to replicate 
the ill-fated section 9(3A) of the present Act.  That section has caused difficulty by 
forcing local authorities to bring proceedings no-one wants and which do not advance 
matters for the child.   

Jurisdiction in respect of a Permanence Order will be determined by Council Regulation 
(EC) 2201/2003.   While the Regulation does not apply to adoption, it would apply to the 
basic order.  This is not taken into account in section 110 which bases jurisdiction on 
presence, rather than habitual residence.  In particular, section 110(3)(b) is inconsistent 
with the Regulation.  The Regulation takes precedence. 

There are, as yet, no transitional provisions in relation to freeings and parental 
responsibilities orders.

Part 3 - Miscellaneous 

Section 98(2)(b) as presently worded, is ambiguous and could be interpreted as the 
Local Authority having to provide the father with information relating to the processes for 
applying himself for the order in question.  Clarification of this provision is suggested. 

Section 100 does not give adopted children and adoptive parents the protection of leave 
of the court being required for an application.  It is inconsistent to give greater protection 
against harmful applications to children subject to Permanence Orders than to adopted 
children. The APRG recommendation involved the necessity for leave.  This is the 
position which prevails in England and Wales.  There is guidance in English case law in 
relation to the circumstances in which leave may be granted.  Adoptive families do not 
appear to be disrupted by the English provisions.  They may be by this section, unless a 
provision for leave is inserted.

The new provision is limited to contact.  Is it necessary to limit the scope for application?
In rare cases there may be justification for other orders. For example if an adoptive 
parent dies, a birth parent may seek to have the child return to live with him or her.
There is some Scottish experience of difficulty where an adopted child returns to live 
with his parent.  A parent may wish to seek a specific issue order about allowing the 
child to practise a particular religion.  Again there is experience of Scottish adoption on 
condition as to arrangements relating to culture and religion.  Similarly interdict may in 
very unusual circumstances be sought, for example against removing a child from the 
United Kingdom.  Provided there is the hurdle of leave, before an action may be 
commenced, then in rare cases such applications may be appropriate in cases other 
than contact. 

APRG considered it might not always be necessary to appoint a curator in an 
application for a Permanence Order.  For example, a child may be represented and may 
not require a curator (see para. 8.19, cf section 101). 
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Section 101 does not reflect the carefully considered recommendation of APRG that 
there should be a centralised national system to appoint and train curators, reporting 
officers and safeguarders, from which individual case appointments could be made 
locally.  It is also disappointing that the proposal regarding remuneration  has not been 
incorporated in the Bill.  The low level of remuneration does not reflect the expertise that 
is brought to these proceedings by the professionals who are involved in adoption 
cases.  It also does not reflect the extremely important role played by these 
professionals in the process and does not sit well with the extremely important role that 
the adoption process plays in improving the lives of many children in Scotland. 

In relation to section 105, it is suggested that notices or information should be served by 
first class recorded delivery post. 

Other matters

There is no general definition of “parent”.

Why is the effect on the child throughout life limited to “being an adopted person”, rather 
than the effect generally being relevant?  Issues of inheritance, and change in 
relationships may be important but might not fall within section 9(4)(c). 

The opportunity should be taken in section 59 and Schedule 1 to allow a special form of 
entry in the Adopted Children Register in the case of a stepparent adoption.  The 
purpose of the special provision for stepparent adoption was in large measure to avoid a 
birth parent being registered as an adopter.

The Bill omits any provision for stepparent agreements, despite their adoption in 
England and Wales and the support for a similar provision in Scotland from Stepfamily 
Scotland, BAAF and APRG.  Such agreements may assist children by providing an 
appropriate measure, short of stepparent adoption, for some children. 

The Bill omits any provision for Convention adoptions (s17 of the Adoption (Scotland) 
Act 1978).  This is needed in order to comply with the Hague Adoption Convention of 
1993.

APRG recommended a national scheme for adoption allowances (para. 6.13). 

SUBMISSION FROM CAMERON MCLARTY 

I would like to express my opinion that a clause should be inserted into the 
bill that would allow groups who have an objection to same-sex or unmarried 
couples adopting to have protection from legal challenges should they choose 
not place children with such couples. I believe that individuals should also 
be allowed not to take part in a process placing children with unmarried or 
same-sex couples if they have a conscientious objection. 

I also believe that the best situation for children to be brought up in is marriage, and so 
while I understand that attempting to allow couples in other relationships to adopt would 
provide more potential adoptive parents, I believe that first and foremost married 
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couples should be those allowed to adopt, and therefore I would like to see this bill 
reflect this, and not extent adoption to unmarried or same sex couples. 

Thank you for taking the time to consider my letter and best wishes for the future. 

SUBMISSION FROM NCH SCOTLAND 

Consultation on Adoption Policy Review Secure and Safe Homes for our Most 
Vulnerable Children

NCH Scotland is a well established, children’s charity which currently provides service 
for over 7000 children and families through 63 projects covering 27 of the Scottish Local 
Authorities.  Although NCH in England operates as an adoption agency, the current 
focus in Scotland is on specialist fostering services.

NCH Scotland welcomes the opportunity to consult on the Adoption Policy Review.  The 
report by the Adoption Policy Review Group is very comprehensive and allows for an 
evidence based approach.  The recommendations cover a wide range of areas where 
changes are required in order to bring this area of law up to date and relevant to the 21st

Century.  The proposal for a permanence order, in particular, is a useful way of moving 
on the various arrangements which have been in place in order to secure the child’s 
legal status for potential adoption.  Since most of the children requiring adoption are 
now older, this change is very much welcomed in order to allow timeous placements to 
occur within a flexible legal framework.  In allowing joint adoption by unmarried couples 
and fostering by same sex couples the legislation clarifies the situation in a way which 
has been required for some time. 

In relation to fostering practice the reference to respite care provided under Section 25 
of the 1995 Act is an area of practice which needs clarification.  As it stands, children, 
particularly with special needs, are deemed to be looked after whilst receiving respite 
care.  The decision to create this status when the 1995 Act was introduced was one 
which was not fully supported by a lot of parents and also social work practitioners 
because of the ‘stigmatising’ implications.  Under the current legal status these children 
should be reviewed regularly under the LAC System but several key authorities do not 
undertake this duty.  Consequently a situation exists where these children are not being 
given the service appropriate to their legal status.  However, it does not seem that this 
legal status is absolutely necessary for the purpose of respite care.  NCH Scotland 
would welcome any changes to this area of law that moves away from the situation 
where the children are formally within the LAC System and require the full review 
system.  Monitoring and case planning occurs with this group within the service planning 
context and the Care Commission have regular oversight into this area of practice.  This 
would appear to be sufficient to ensure that the children’s welfare is being addressed 
and that services are at an appropriate level. 

As a child care voluntary organisation, NCH Scotland welcomes the re-statement of the 
position where the voluntary sector can provide both adoption and fostering services. 

I will comment on the various proposals as outlined in the summary. 
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3. The need for couples with, “a stable and strong relationship” is the key characteristic 
required for adoption.  The adoption assessment process will itself explore the 
nature of that strength and stability as part of the focus of its enquiry.  That 
information could be presented to the court to assist them in deciding whether the 
relationship is sufficiently stable and permanent to take on the potential challenge of 
adoption.

5. The status of the prospective adopters is less important than the strength of their 
relationship.  In that sense the views of birth parents or the child are not key to 
determining whether a couple are fit to adopt.  The assessment should focus on the 
nature of their relationship and whether it is likely to be strong enough to undertake 
the task.  This is often more about the character and experience of the individuals in 
the relationship than some kind of objective definition of the relationship itself.  The 
benefits of having post adoptive services is that it accepts that adoption often does 
pose a challenge and that a ‘challenge free’ adoption is fairly unusual.  What is 
needed therefore from potential adopters is the potential for the relationship to adapt 
to changing circumstances and be secure enough to move through the various 
phases of challenge which are often involved in the adoptive process.   

In relation to faith based adoption agencies, the issue of marriage will be a more 
significant factor.  This is not an area which I feel NCH Scotland would wish to 
comment on at this time.   

One of the objectives of changing the adoption procedure will be to try to increase 
the range of adoptions which take place.  From a social policy point of view, anything 
which avoids younger children being placed long term in ‘temporary’ care 
arrangements should be supported.  Adoption does allow children an opportunity for 
commitment and longer term stability; in that respect it is the best option in specific 
cases.  The requirements of the law should therefore focus upon facilitating access 
to adoption rather than restricting it.  Once adopters have been approved as set out 
in the new legislation the issue then is one of matching and the process of particular 
preferences and choices can occur in this context. 

7.   The principles of the permanence order as laid out in recommendations 19 to 25 are 
very sound and are to be welcomed. 

8.   It is appropriate to continue to involve the Children’s Hearing in the permanency 
process.  I would agree that the procedure in the past has not been without its 
difficulties and would support the proposal to advise the Hearing at an earlier point.  
While the timing of the proposal should be determined by the child’s best interests, it 
would seem quite possible that this could occur in a way which does not ‘unsettle’ 
the move towards permanence.  If permanence is opposed by the parents then it is 
likely that a degree of antagonism will occur.  This is probably unavoidable and 
therefore it is best dealt with in a transparent way within the Hearing System.  While I 
agree that specialist Children’s Panel members are not necessary in this context, it is 
important that Panel members are given sufficient training to understand the wider 
implications of this area of practice and to ensure that they support rather than 
undermine the local authority’s role in securing the child’s best long terms interests. 

9. It is to be welcomed that the Adoption Review is supportive of the need for Adoption 
Support Services.  Adoption is not an easy process and requires a range of flexible 
supports in order to ensure its long term success.  The proposal that adoption 
allowances should be paid under a national scheme is also very much welcomed.  In 
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this day and age the idea that adoption should be done on a ‘private’ financial basis 
is clearly outdated.  The children who require to be adopted are likely to cost a great 
deal in maintenance if they remain in Local Authority Care and it makes sense to 
ensure that the money is spent in securing them in stable, permanent placements 
rather than in unstable transient ones.  Adoption allowances should be paid 
nationally and not left to Local Authorities to decide what rate they can afford to pay. 

10. It would appear that the assumption behind this recommendation is that adoption as 
a practical option would have a ‘champion’ at a higher management level.  While this 
might be a good idea in principle, it may become a very nominal idea in practice.  
While I appreciate the need for adoption to be given an appropriate profile it is not 
clear if this is the best way to do it.  In practice it may be a role ascribed to the Chief 
Social Work Officer as well as their other duties.  It remains to be seen whether this 
will have the effect of creating the kind of ‘adoption champion’ which may well be 
envisaged.

11. I appreciate the need for continuity and stability in providing an adoption placement 
with appropriate supports, however, I am not sure that the three year proposal is the 
best way of achieving that.  The three year period is presumably suggested because 
it is seen as sufficient to allow several phases to occur in the post adoptive process.  
In my view, there is likely to be a ’honeymoon period’ lasting several months and this 
will be followed by some kind of ‘crisis period’ which will then stabilise.  It is likely that 
these two phases will occur within the first two years and further crisis stages may 
occur thereafter.  In these circumstances I would suggest that two years would be 
sufficient to provide continuity of input between those that were involved in the 
original assessment and placement process and those involved in providing post 
adoptive services.  Thereafter there seems to be no reason why support could not be 
provided by the Local Authority in which the adoptive parents and child are then 
living.  Also, in light of the turnover of staff, it is unlikely that there will be as much 
continuity as might be envisaged in designating a three year period.  In this respect, 
two years seems fairly realistic and achievable.  It will also be sufficient time to allow 
the adoption to settle down and for arrangements to be put in place for an orderly 
and extended transfer of responsibility to another authority.

12. Given that the impact of adoption can be far reaching in particular circumstances it 
would be useful if grandparents and siblings could have access to support services 
in order to assist them to work through the issues which might arise.  In principle I 
would agree that such support services should be open to whoever within the family 
network might have a need for them. 

13. The proposal to allow leave to apply to court is a useful means of striking a balance 
between people’s rights and the potential destructive effect of pursuing these rights if 
done in an unthinking and malicious manner.  By seeking to use the court as a ‘gate 
keeper’ it offers a degree of protection against inappropriate applications for children 
and adoptive families. 

14. It would seem reasonable that the applicant would need to produce new evidence or 
evidence of significant change in circumstances to support an application for leave.  
In this respect it would also make sense for a period of say, six months, to elapse 
between any review process.  In principle, there would seem to be no need to limit 
the circumstances in which an applicant can seek information about an adopted child 
in support of an application to court.  Often these kinds of actions occur in 
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circumstances which are fairly rare.  In this respect it would make sense for the court 
to have the discretion to decide on each case according to the merits of the case. 

16. The argument in relation to curators, reporting officers and safeguarders seems 
thorough and fully acceptable.  The decision to have joint training is a good one 
while ensuring that the different roles are carried out as distinct tasks with their own 
boundaries and responsibilities. 

17. The recommendations 62 to 79 are sensible and are supported. 

18. While in principle I would support the need for flexibility and would therefore see 
merit in the proposal that local authorities should explain any variations from national 
scales, I am also aware of the failure that has occurred over the years to ensure that 
local authorities provide a consistent level of fostering allowances appropriate to 
current costs and children’s needs.  Consequently I see some benefit in supporting 
the idea of a mandatory national scale of fostering allowances which would achieve 
the objective of national standards and consistency throughout the local authority 
services.  Without this kind of ‘even playing field’ it is likely that individual authorities 
will succumb to various financial pressures and pay less if they can.   

19. The proposal to have a working group on private fostering is very much to be 
welcomed.  This is an area of practice which requires clarification and incorporation 
into the wider childcare framework.  It often presents itself as an anachronism that 
has never been fully addressed.  It would be useful for the working group to clarify 
the particular needs which this arrangement meets and why it is necessary to do so 
in this way.  I am aware that certain ethnic groups (eg, the Chinese community in 
Fife) have historically used private fostering as a way of managing the interface 
between their private and business lives.  It would certainly be useful for further 
information on this area of practice to be made available and for guidance to be 
developed as to the suitability of these arrangements for meeting children’s welfare. 

20. The proposal to have an independent appeals process in relation to adoption and 
fostering appears sound, however it is not clear how this process might work.  It is 
not clear if this process would effectively be a complaints resolution process or 
something more formal and specialised.  There is a danger that it could just become 
a re-run of the permanency panel or fostering panel and would not achieve a great 
deal in terms of whoever is making the appeals.  It would be useful if the Executive 
could delineate what kinds of things might be addressed through this process and 
clarify whether this process would be distinct from the complaints procedure as such.   

Apart from the points 93 and 97, all the other recommendations, 88 to 99, are 
supported.

As a whole, the proposals are well thought out and will be supported by most of the 
professional community.  Some significant modernisations are taking place and it is 
appreciated that these are finally being addressed.  The new adoption act will set the 
framework for the next few decades and is essential that it is as correct as it can be in 
terms of ironing out the various anomalies and irregularities which have arisen.  It 
seems to me that this is largely being achieved.
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SUBMISSION FROM THE NEW FOSSILS GROUP 

I have been asked by the New Fossils Grandparents Support Group, who are based in 
the East End of Glasgow and campaign for improvements in the services and support 
offered to relatives who are the main carers of children, to contact you regarding the 
above.  The group have had several meetings on this matter with a number of MSPs 
including Robert Brown. The latest information (16 March) from Mr Brown, in response 
to a question from Donald Gorrie MSP, was that the Scot Exec was considering this 
issue in the context of the Adoption Bill. Having seen the draft Bill it is not clear that this 
is the case.

The New Fossils Group would like the Education Committee to make some 
comment/suggestion on how relative carers can be better supported in the context of 
the Bill. 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

North Lanarkshire Council welcomes the opportunity to respond to the Scottish 
Parliament Education Committee and would make the following comments in respect of 
the Adoption and Children (Scotland) Bill. 

Respondents were invited to set out: 

Whether they approve or disapprove of the general principles of the Bill; 

The Council approves of the general principles of the bill. It meets the objective to 
improve, modernise and extend the adoption system. 

The advantages and disadvantages of the proposed legislation; 

The Council recognises the need to amend legislation to help increase the number of 
families available to provide adoptive placements for children. There has been concern 
that the current arrangements excludes people from coming forward who could 
potentially offer a family placement to children. 

Any concerns they may have about particular elements of the Bill and 
suggestions as to how the Bill might be improved; 

The Council looks forward to the introduction of Permanence Orders, which would 
secure children in a long-term placement and be flexible enough to meet the needs of 
individual cases. It covers children pending adoption, and children who require to be 
accommodated throughout their childhood. This is achieved through the introduction of 
the Bill. 

Whether there are any other relevant issues that are not adequately addressed in the 
Bill;

The Bill covers the main issues highlighted during the consultation process. It is noted 
that Kinship Care and Private Fostering will require further exploration. 
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Whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament. 

North Lanarkshire Council participated in the consultation process and concluded that 
the Scottish Executive consulted effectively on the Bill before it was introduced to the 
Scottish Parliament. This response is consistent with the previous response submitted 
by the Council. 

Conclusion

The Adoption and Children (Scotland) Bill will introduce new legislation which will 
improve the lives of looked after children by streamlining the system, increasing the pool 
of families available to children. 

The changes anticipated are welcomed by the Council. They are thought to have the 
potential to significantly improve the lives of some of Scotland’s most vulnerable 
children. 

SUBMISSION FROM PARENTS FOR CONSULTATION 

Can I firstly thank you for your letter dated 3 May 2006 in response to my letter 
regarding the above consultation and the Scottish Executive’s failure to take cognisance 
of an overwhelming majority. At least you had the decency to reply, as it would appear 
that the rest of your colleagues on the distribution, including the First Minister chose (in 
more typical Politician fashion) to avoid responding to a letter; the content of which no 
doubt causes them some discomfort. 

You are correct to suggest, ‘that people participation will wane’ - I unfortunately I think 
the situation is already chronic and continued failure on the part of the Scottish 
Executive, and I must say the Scottish Parliament, to listen to public opinion is causing 
many, many, decent people in society with genuine concerns to give up trying. I don’t 
know how many times people have said to me with respect to concerns they have, 
‘what’s the point, they never listen’. 

I know that the Westminster Parliament in 2002 passed an Adoption Act allowing 
cohabiting heterosexuals and homosexuals to jointly adopt and this covered England 
and Wales. This I’m sure would have also been against public opinion, but we have a 
chance in Scotland to show that our Parliament is truly accountable to the people of 
Scotland and that the Parliament and Executive are willing to listen.

I’m not sure of the procedure for submitting views etc to the Education Committee 
as you suggest, perhaps you could assist if I put forward some points in this letter 
which I believe back up the reason why in my opinion the 89% should have been 
listened to. 

 Although the present law allows married couples and single people to legally 
adopt, comprehensive surveys have found that 95% of all adoptions are by 
married couples. 
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 The Scottish Executives Proposals for Action (Adoption Policy Review Group) 
recognises that permanence is an absolute requirement for the best interest of 
children in adoption. 

 Statistically, cohabiting heterosexual couples are six and a half times more likely 
than married couples to split up within five years of childbirth. A vulnerable child 
needs parents as committed to each other as they are to the child. 

 Gay researchers published by HMSO would suggest even more instability in 
homosexual relationships with the median length of a closed homosexual 
relationship being 21 months. The recent Civil Partnership Bill has clearly not 
been running long enough to establish whether or not this additional legal 
commitment to one another will result in any increased stability.   

 One of the reasons put forward for the Bill is a need to widen the pool of potential 
adopters. This would appear laudable, however the fact that some Local 
Authorities put off or reject around 90% of those enquiring seems an extremely 
high drop out rate. Particularly if we are to believe some of the ‘politically correct’ 
reasons given; because they were church goers, too rich, too fat, too many books 
in the house etc. 

 Only 0.15% of all adults in Scotland live in a cohabiting same-sex household 
therefore if the 90% drop out of those enquiring were to be applied to this group it 
would do nothing to the available pool of adopters. This makes a significant 
element of the Bill look increasingly like and equal rights issue, rather than a 
genuine concern for adoption. 

 A final worrying statistic, since that’s what Politician tend to base decisions on is 
that; Studies by researchers sympathetic to gay rights found that between 8% 
and 33% of children raised by homosexuals become homosexuals themselves, 
and this figure is obviously higher than the 1% or so in the population in general. 
Although I am sympathetic to the human rights of people born into homosexual 
tendencies, I do not believe we should become involved in some kind of Social 
Engineering (involving an already vulnerable group of children) that could 
potentially cause an unnatural increase in the number of homosexual people in 
society.

The bottom line is that; under no circumstances, political or otherwise should a 
responsible Government, Scottish Parliament or Local Authority undermine the 
need to protect the most vulnerable children in society in order to score Equal 
Opportunity or Politically Correct points. 

Your assistance in helping me put forward these points to the Education Committee, 
and of course any Political support you could give would be most appreciated, and I 
look forward to hearing your own (and your Party’s) view on the particular points that 
I have raised. 

SUBMISSION FROM RENFREWSHIRE COUNCIL 

This response is set out under the headings suggested. The response was compiled by 
a group of officers from Renfrewshire Social Work and Legal Services.

Respondents were invited to set out: 
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Whether they approve or disapprove of the general principles of the Bill

The Renfrewshire Adoption agency supports the general principles of the Bill and the 
maintenance of the existing adoption service, with local authorities having a duty to 
provide an adoption service.  It was felt that the Bill attempts both to improve, modernise 
and extend the adoption system while retaining the positive underlying ethos of previous 
adoption legislation of attempting to provide security and stability for children who 
cannot live with their birth families. The agency supports the aim of increasing the 
number of potential adopters and broadening the  range of people able to adopt as this 
would improve the opportunity to place older children, sibling groups or those children 
more difficult to place.  

The advantages and disadvantages of the proposed legislation

A key advantage of the Bill is the extension of the range of people able to adopt. 

The officer group debated the definition of an unmarried couple in an ‘enduring family 
relationship’ and noted a concern about how an ‘enduring family relationship’ will be 
assessed and the potential for a lack of consistency between authorities and agencies. 
It was  felt that the guidance or regulations under the Act would require to clarify the 
definition and reduce the potential for inconsistency.

The agency agrees that the freeing for adoption procedure should be abolished. 

Whilst the Adoption agency agrees the need for comprehensive adoption support 
services further guidance on the range of people who may have cause to seek a service 
and the scope of services that the adoption agency may be required to provide would be 
welcomed.  In relation to the duty placed on a local authority to prepare a care plan, if 
needed, for individuals within the adoptive family,  there are possible implications in 
relation to substantially increased demands upon staff time within and across agencies 
which will require additional resourcing.

The officer group considered Section 11 applications following adoption. The general 
feeling was that this could cause anxiety for some prospective adopters, given one of 
the features of adoption is about legally securing the child to allow a greater sense of 
belonging with the new family.  It was agreed that leave for the birth parent, or any 
interested party, to make an application under Section 11 of the Children (Scotland) Act 
1995 for example in relation to residence, contact or any other specific issues should be 
enshrined in statute and in deciding whether or not to grant such leave the Court should 
be satisfied by the applicant that their circumstances have changed significantly to 
warrant such a review.

In relation to Parental Responsibilities Orders the adoption agency agrees that the 
introduction of Permanency Orders may provide a more flexible arrangement whilst the 
primary responsibility remains with the local authority. The officer group discussed the 
need for clarity between parties when making decisions around who would be 
responsible for issues relating to  the day to day care of the child such as consent for 
medical treatment, attending school activities, going on holiday abroad. Consideration 
was given to the idea of ‘partnership’ between the parent, carer and social work. The 
group discussed possible areas of disagreement between the parties and considered 
how the review system might be used to resolve these. An advantage of the 
Permanence Order is seen as being sufficiently flexible to be tailored to the 
individualised needs of the child. 
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Group members considered the proposal that there should be primary legislation to 
allow the release of medical information. Whilst it was agreed that this was a positive 
step it was recognised that in practice the release of such information may only provide 
limited data.  Issues may arise if there are no details of the birth father of if paternity is 
denied or disputed. This would raise questions on whether legally any information can 
be shared if paternity is not accepted. There may also be gaps in the medical history of 
the birth mother depending on the extent of her involvement with health professionals 
and self reporting of health or lifestyle issues. 

Any concerns they may have about particular elements of the Bill and 
suggestions as to how the Bill might be improved

The agency has concerns about the resourcing and financial elements of the Bill and the 
implications for local authorities. 

In relation to adoption support services, including where necessary preparation and 
review of care plans, the officer group noted the potential for a substantial increase in 
demands upon staffing resources in particular qualified social workers within and across 
partner agencies. Another area considered was in relation to those people who will have 
a right to request an assessment of need but not an automatic right to receive a service. 
If an assessment highlights a need for a service, resource and financial restrictions may 
be the determining factor on whether a service is provided.

The Bill aims to increase the number of prospective adopters which in theory will 
increase the potential for placing a wider range of children for adoption. The Bill also 
comments that adoption allowances should only be paid in special circumstances where 
they are required for the care of the child. However research clearly shows that older 
children and sibling groups generally have more complex care needs and that the 
payment of adoption allowances, subject to review,  is generally the normal practice. 
Growing research in relation to children born to drug abusing parents shows that 
difficulties linked to drug abuse may not be evident for some years. The needs of these 
children should be subject to review with the option of adoption allowances being made 
available should the need arise. 

The agency agrees that realistic financial resources should be available to foster carers 
and that a national scale of fostering allowances is desirable but believe that the 
financial implications suggested in the Financial Memorandum do not take full account 
of the situation.  As well as paying fostering allowances it is now common place to 
provide a “pay element” to foster carers for undertaking an often complex task which is 
subject to statutory regulation.  There is a “market” for carers with local authorities 
competing with independent agencies to recruit carers.  The payment of carers has 
supported the expansion of foster care services due to the ability to offer an alternative 
to other forms of employment.  The recent BAAF report on the cost of fostering identifies 
a true minimum cost of more than £600 per week to fund a foster placement.   This level 
of resourcing has not been properly addressed in the financial memorandum.   A further 
shortcoming in the financial model is that it does not take account of the growth in 
demand for foster care and permanency driven by the levels of children being 
accommodated due to parental addictions. 
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Whether there are any other relevant issues that are not adequately addressed in 
the Bill

As highlighted above there are reservations about the financial and resource 
implications for fostering and adoption services and the impact of this on adoption 
agencies and local authorities.  

Clarification and guidance will be welcomed on a number of issues along with definitions 
of terminology such as ‘enduring family relationship’. 

Whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament

The Agency believes that given the review has taken place over a number of years with 
consultation throughout this time, that the process was thorough and that the Scottish 
Executive had consulted effectively on the Bill before it was introduced to the Scottish 
Parliament.

SUBMISSION FROM THE ROYAL COLLEGE OF PAEDIATRICS & CHILD HEALTH 
SCOTLAND

The Royal College of Paediatrics & Child Health (Scotland) welcome the opportunity to 
comment on “Adoption and Children (Scotland) Bill. We are pleased to note that this Bill 
had replaced the Freeing Order and PRO with the new Permanency Order, which will 
give more stability and clarity to children.  It allows courts more flexibility in that they can 
allocate certain parental rights and responsibilities to other parties but parents may 
retain some rights.  This should ensure that the child in long term fostering without a 
PRO will not have problems with situations such as gaining consent for school trips, 
trips abroad and passport applications.  However, the Permanency Order is clearly 
saying to the child that he or she cannot live with his or her family but it doesn’t 
necessarily mean adoption. 

The other key areas of note are that the father will need to be informed of the new 
Permanence Plan/Adoption Plan, even if they don’t hold parental rights and 
responsibilities, i.e. the parents have never married.  The local authority has a duty to try 
and inform these fathers.  They need to be informed at least 4 weeks prior to the 
process.

The new Permanency Order will give parents the right to have the Permanency Order 
varied, i.e. contact arrangements.   

We agree with the statement from the Executive that due to the proposed Bill  and the 
decrease in the legal complexity that there may well be an increased number of 
adoption applications.  This will help the stability for accommodated children that are 
looking for permanency as they will be claimed. There is evidence to support that this 
helps to increase a child’s attainment and improve social relationships. 

Other points in the bill are the increased pre and post adoption services that the local 
authority has a duty to offer.  The local authority has a duty to alert the parties involved 
of the services and if the services are not available there can be alternative cash 
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payments.  An adopted child and their parents have the right to have their needs 
assessed by the local authority. 

Our concerns regarding medical information are that they need to be more clearly 
defined in order that the child’s best interests are served in terms of obtaining consent 
for access for child genetic/family information.

We agree that not only should we speak to prospective adopters prior to a match but we 
should provide a written report. 

The Royal College of Paediatrics & Child Health (Scotland) feel the new legislation will 
greatly benefit children in that it has increased stability for a child who is not able to be 
looked after in their home, greater flexibility, more access to services pre and post.  I 
have not mentioned the Section in the bill that is recommending   same sex couple 
adoption as it is only a small part of the bill.  However, this will benefit children who are 
adopted by a single sex couple particularly legally, if one partner dies.

We hope these comments are of help. 

SUBMISSION FROM SCOTLAND’S COMMISSIONER FOR CHILDREN AND YOUNG 
PEOPLE

What this is about … 

The Adoption and Children (Scotland) Bill was introduced to the Scottish Parliament on 
27 March 2006 and will be scrutinised by the Education Committee. The Bill is divided 
into 4 parts: Adoption (which is sub-divided into 7 Chapters: The Adoption Service; The 
Adoption Process; Status of Adopted Children; Post Adoption Services; Registration; 
Adoption with a Foreign Element; Miscellaneous;); Permanence Orders; Miscellaneous 
and General. 

The call for evidence focuses on the general principles of the Bill and invites 
respondents to comment on: 

 whether they approve or disapprove of the general principles of the Bill; 

 the advantages and disadvantages of the proposed system; 

 any concerns they may have about particular elements of the Bill and suggestions as 
to how the Bill may be improved; 

 whether there are any other relevant issues that are not adequately addressed in the 
Bill; and 

 whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament. 

The Committee is particularly interested in how the new Bill will affect children, including 
looked after children. 
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The Commissioner’s Role 
The office of Commissioner was established by the Commissioner for Children 
and Young People (Scotland) Act 2003. The general function of the 
Commissioner is to “promote and safeguard the rights of children and young 
people.” In particular, the Commissioner must review law, policy and practice 
relating to the rights of children and young people with a view to assessing their 
adequacy and effectiveness. Specific regard must be had to any relevant 
provisions of the United Nations Convention on the Rights of the Child, especially 
those requiring that the best interests of the child be a primary consideration in 
decision-making, and that due account be taken of the views of affected children 
and young people. 

The Commissioner must exercise this responsibility towards all children and 
young people in Scotland who are under 18 years of age, or under 21 if they 
have at any time been looked after by a local authority or in their care. 

United Nations Convention on the Rights of the Child 
The United Nations Convention on the Rights of the Child (UNCRC) was passed 
by the UN General Assembly in 1989 and ratified by the UK in 1991. Ratification 
commits the UK to bringing its law, policy and practice into line with the 
Convention. Whilst not directly enforceable in UK courts in the way that the 
European Convention on Human Rights now is, it should be noted that the 
European Court of Human Rights increasingly makes reference to the 
Convention on the Rights of the Child in its judgments, as a common standard 
amongst member states.1 Section 2 of the Human Rights Act obliges UK courts 
to take account of European jurisprudence in making their own decisions.

The UNCRC sets out the fundamental human rights that all children around the 
world, without discrimination, are entitled to. It sets out minimum benchmarks in 
rights for children rather than “best practice”; countries are thus encouraged to 
exceed the standards laid out in the Convention, but should not fall short of its 
basic requirements.

                                           
1 For example, in A v United Kingdom, 23 September 1998, No. 100/1997/884/1096, para 22, and in the prior Commission report - 
Comm Rep 18.9.97, para 49. 
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When the UK ratified the UNCRC, it made promises to the children and young 
people in this country that it would make life better for them by respecting and 
promoting the standards set out in the Convention. The promises relevant to the 
Adoption Law Review include the four basic principles of the UNCRC: 

 Non discrimination, i.e., the rights in the Convention would be respected, no 
matter what the race, colour, sex, ethnic origin, or status of the child or the 
child’s legal guardians (article 2); 

 The best interests of the child would be at least a primary consideration in 
decisions made by legislative bodies or administrative authorities (article 3.1); 

 The state would ensure, to the maximum extent possible, the survival and 
development of the child (article 6); and 

 The views of the child concerned would be given due weight in all matters 
affecting the child (article 12). 

The articles most closely connected with adoption are: 

 Article 20, which identifies adoption as one of a number of options for 
children deprived of their family environment. When considering solutions, 
due regard must be had to the desirability of continuity in a child’s upbringing 
and to the child’s ethnic, religious, cultural and linguistic background; and 

 Article 21, which sets standards for adoption and insists that the focus be on 
the paramountcy of the child’s interests. 

Other relevant articles include: 

 Article 3.2 and 3.3, which guarantee protection and care for children, taking 
into account the rights and duties of parents and carers, and insist on 
objective standards for the quality of care provided in institutions or child care 
services;

 Article 7, which sets out the right of a child, as far as possible, to know and 
be cared for by the child’s  parents; 

 Article 8, which protects the child’s right to name, identity and family relations 
from unlawful interference; 

 Article 9, which forbids separation of a child from her or his parents against 
the parents’ will, except where this is judicially determined and necessary for 
the best interests of the child. Any child so separated has a right to maintain 
personal relations and direct contact with parents unless this is contrary to 
the child’s best interests; 

 Article 16, which obliges the state to protect the child from arbitrary or 
unlawful interference with his or her privacy, family or home; 

 Article 18, which recognises the common responsibilities of both parents for 
their child’s upbringing and development, on the basis of the child’s best 
interests; and 

 Article 35, which obliges states to protect children from sale, trafficking and 
abduction.

More generally, the Preamble to the Convention identifies the family as, “the 
fundamental group of society and the natural environment for the growth and 
well-being of all its members and particularly children.” It recognises that, “the 
child, for the full and harmonious development of his or her personality, should 
grow up in a family environment, in an atmosphere of happiness, love and 
understanding.”
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Commissioner’s Comments 
Approval or disapproval of the general principles of the Bill 

I welcome the proposals and very much support the general principles of the Bill 
which would appear to conform to the standards set out in the Convention. 
However, as discussed further below, I believe that the provisions relating to 
respect for the rights of children to have their views taken into account could be 
more clearly and consistently expressed. 

I recognise that much of the actual detail will be in regulations, court rules and 
guidance. I look forward to commenting at the appropriate time. 

The advantages and disadvantages of the proposed system 
The Adoption and Children (Scotland) Bill is intended to modernise, improve and 
extend the system of adoption in Scotland. It takes forward many of the key 
recommendations of the Adoption Policy Review Group and is to be welcomed. 

I particularly support:

 The extension of the current duty on local authorities to establish and operate 
an adoption service: All local authorities currently provide this service under 
the terms of Sections 1 and 2 of the Adoption (Scotland) Act 1978, but the Bill 
will extend and enhance this duty. I welcome the requirement in section 2 for 
local authorities to produce adoption plans; their duty to make a wide range of 
support services available to a broader range of people affected by adoption; 
and to make these services known at an early stage in the adoption process 
(Section 6).

 The extension of the range of people who are eligible to adopt, which would 
include allowing joint adoption for unmarried couples and same sex couples:
This provision, in Section 31, will help to clarify the existing situation, as both 
partners will then obtain equal legal status as adoptive parents. As both adults 
will have a legal adoptive relationship with the child, incorporating full parental 
responsibilities and rights, the child will benefit from the greater stability that 
this brings. Moreover, an enhanced level of security will result as formal legal 
ties will then exist between a child and both adults. This should ensure 
additional protections for the child should a breakdown in the relationship 
occur. The UNCRC’s insistence on the paramountcy of the child’s interests 
argues against any unnecessary restrictions on the kind of people who can 
adopt. In all cases, the focus should very much be on what is best for the child 
concerned. 

 The introduction of new permanence orders (Sections 84-86) which will 
replace existing freeing orders and parental responsibilities orders: These 
should help to provide long term stability for those children who cannot live 
with their families and allow some flexibility to adapt to a child’s changing 
circumstances. They will regulate the exercise of parental responsibilities and 
parental rights in respect of a child who cannot reside with their parents, but 
where contact or shared exercise of parental responsibilities and rights is 
appropriate. I am however concerned that the actual provisions in the Bill 
appear very complex. This is discussed further below. 
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 The possibility in Section78 for adopted persons to access relevant medical 
information about their birth parents, even when they have not given their 
consent.

Concerns about particular elements of the Bill and suggestions as to how the Bill 
may be improved 
I have some concern around some elements of the Bill.  

 As indicated above, I am concerned that the provisions relating to respect for 
the views of the child are inconsistently expressed. For example: 

o Section 9, paragraph (4)(a) refers to the child’s “wishes and feeling” 
– terminology that predates the Children (Scotland) Act 1995. 
Amendments introduced by that Act replaced this with reference to 
the child’s “views.” This new terminology is reflected in section 9(7) 
of the Bill. Therefore, at the moment: section 9 of the Bill is 
internally inconsistent; and section 9(4)(a) is inconsistent with the 
terminology of section 85 of the Bill, with the terminology of the 
1995 Act and with the UNCRC.

o The ways in which the reference to the presumption of maturity at 
age 12 is expressed in Section 9(7) and Section 85 lack some 
critical wording that is seen in the Children (Scotland) Act 1995 - 
see sections 6, 11(10), 16(2), 25(5) and, significantly, Section 93 of 
the 1995 Act (an adoption provision). The missing phrase is, 
“without prejudice to the generality of …” What this wording 
indicates, in the context of the child’s views, is that the views of 
children of any age are relevant. The presumption at age 12 is not 
meant to undermine this general principle but to add special weight 
to those aged 12 and over. This approach is consistent with the 
views expressed by Scotland’s senior judges in the Inner House of 
the Court of Session on 16 January 2002, in the case of Shields v. 
Shields2. The judges referred specifically to article 12 of the 
UNCRC and noted that the only test in deciding whether to give a 
child an opportunity to be heard was practicability. 

o The fact that reference to children’s views is made at specific points 
in the Bill and in different formulations may lead to unnecessary 
gaps and uncertainties. For example, the provisions about return of 
a child in Sections 26 to 28 make no reference to the views of the 
children involved. Nor does Section 91(6) concerning identification 
of “material change of circumstances” in the context of variation of a 
permanence order. Whilst the circumstances of the case may mean 
that it is not possible to ascertain these in particular cases, this 
could be addressed by the “practicability” test. Article 12(2) of the 
UNCRC requires a possibility for a child to be heard, either directly 
or through a representative, in all judicial and administrative 
proceedings affecting a child. I would suggest that consideration be 
given to replacing the various specific provisions about children’s 
views with an overarching principle formulated to reflect the 
UNCRC.

 As regards simplification of the grounds for dispensing with parental
agreement (Section 33): I noted in my earlier submission to the Scottish 
Executive in response to Phase 2 of the Adoption Policy Review Group, that 

                                           
2 Shields v. Shields  2003 SCLR 334; also reported as S v. S 2002 SC 246. 
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the current grounds for dispensing with the agreement of birth parents should 
be changed. I also stated that I supported the concern expressed in the 
Review Group’s report at the potential subjectivity of the very broad criterion 
for dispensing with parental consent on the basis of the “child’s welfare.” The 
UNCRC supports the right of the child to know and be cared for by his or her 
birth parents, “as far as possible.” The intention to ensure that the Scottish 
provision reflects article 8 of the European Convention on Human Rights is 
appropriate, especially as the child is equally entitled to benefit from its 
protection. It is worth noting that the European Court of Human Rights has 
shown itself increasingly willing to refer to the UNCRC in its application of the 
ECHR provisions. However, the Bill’s current formulation of the welfare 
ground, does not appear to have taken account of the Review Group’s 
concern that the welfare test should be amended to reflect more exactly the 
criteria in article 8 of the ECHR.

 As indicated earlier, whilst I am in support of the new permanence orders, I 
do have a number of concerns about the way they are presented in the Bill:  

o The wording of Section 84 is exceedingly complex and its 
interpretation may give rise to difficulties. The implications for 16-18 
year olds are not clear.

o They should be applied for by local authorities as such, rather than 
as adoption agencies.  They are an option for all children who 
cannot return home, not just for children for whom adoption is the 
plan. 

o Section 85(4) says that, in making a permanence order, the court 
should regard the need to safeguard and promote the welfare of the 
child as the paramount consideration. It does not say whether that 
regard should apply to the duration of the child’s “childhood” (the 
normal test for child care proceedings short of adoption, set out in 
section 16(1) of the 1995 Act), or whether it should be throughout 
the child’s “life” (the test applied in the case of adoption). As 
permanence orders may be applied for in cases that may or may 
not contemplate adoption, it would be helpful to clarify which 
standard or standards are to apply. 

o Section 86 regarding “Representations” requires considerable 
clarification; in particular, the reference to the child’s 
“representative” in section 86(2)(b). Can anyone represent the 
child? What is the role of the representative? 

o How is the person referred to in Section 86(2)(d) to “demonstrate an 
interest”? Is this intended to be like an application for leave to 
apply?

o Why does Section 94, concerning revocation, allow for parental 
responsibilities and rights to be imposed only on “a person” and not 
“persons”?

 “Child” or “adopted person”? At various points in the Bill, I wonder whether 
the reference to “child” should be to “adopted person”, given that: (a) “child” is 
defined as terminating at 18; (b) one can be adopted after 18 if the process 
starts before 18; (c) some of these provisions relate to services which one 
might wish to extend to adopted persons over the age of 18. The Sections I 
have in mind are: 44 (Pensions) – should this be “adopted person”?; 47(4) 
relating to post-adoption services; and 78, regarding disclosure of medical 
information about parents. 
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 “Parental responsibilities and rights” are referred to in section 90(5) and 
defined in section 111 with reference to sections 1(3) and 2(4) of the 1995 
Act. However, the 1995 Act has a further definition in section 103(1) which 
may also be relevant and whose existence should be considered to assess 
any significance for the Bill. 

Any other relevant issues that are not adequately addressed in the Bill 
 Section 11 of the Children (Scotland) Act 1995: Whilst I welcome the 

amendment of Section 11, I note that this does not include any provision for 
leave to apply, to restrict vexatious applications after adoption orders. I 
support the recommendation on this matter by the Review Group. 

 Contact in adoption.  The Review Group recommended that there should only 
be contact for the benefit of children and for a clear purpose. It may be useful 
to have this on the face of the Bill.  The provision in section 30(3) is too 
general.  A provision such as Section 46(6) of the Adoption and Children Act 
2002 may be helpful. 

 Section 13(4) allows the transfer of a child to a “place of safety” in certain 
circumstances connected with the making of prohibited payments. I realise 
that this replicates a provision currently set out in section 51(2) of the 
Adoption (Scotland) Act 1978. However, I wonder whether there is clarity 
about the status of any such child and any regulation of the procedures, 
timescales and responsibilities related to the child’s detention in a place of 
safety? Consideration might be given to tying this provision in to the childcare 
and protection system, for example, through a link with Section 61 of the 
Children (Scotland) Act 1995 (emergency protection of children), which 
allows a regulated holding period of 24 hours before the child must be 
released or incorporated into more formal systems. 

Whether the Scottish Executive consulted effectively on the Bill before it was 
introduced to the Scottish Parliament 
The Scottish Executive consulted on Phases 1 and 2 of the Adoption Policy 
Review Group report: “Secure and safe homes for our most vulnerable children.” 
Phase 1 focused on the place of adoption services within the range of services 
for children and young people, the quality of recruitment, assessment, and 
selection procedures for prospective adopters and the extent and quality of post 
adoptive support. Phase 2 looked at the legal framework for adoption and other 
forms of permanence and covered other issues including adoption by unmarried 
couples, contact with birth families, court procedures, access to information on 
adoption and the role of the children’s hearings system. 

I was not in post when Phase 1 was carried out, but was able to respond to 
Phase 2 in some detail. Phase 2 focused on the legal framework for fostering, 
adoption and permanence and was much wider than Phase 1. I was extremely 
pleased to note the involvement of children and young people in this phase of the 
consultation process. 
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How the new Bill will affect children, including looked after children 
The fact that the Bill extends the options for securing permanency should be 
helpful to many looked after children. Access to medical information about 
parents should also make it easier to take steps to promote and safeguard their 
welfare. There may be lingering uncertainty about the status of 16-18 year olds in 
the context of permanence orders, which could add to anxiety. Concern to 
ascertain the views of children is evident on the face of the Bill, but this needs to 
be standardised, and we must be aware that the way in which this is carried out 
will be critically important for the effectiveness of this provision. 

SUBMISSION FROM JANYS SCOTT 

This response focuses principally on the question of the proposed Permanence Order.  I 
was one of the principal architects of the proposal and am concerned that the draft Bill 
does not reflect the proposals of the Adoption Policy Review Group in a number of 
significant respects.  The need for change was recognised by APRG, endorsed by 
consultation and agreed by Ministers. The proposed new order is a significant 
development in child law, capable of advancing the interests of some of the most needy 
children in Scottish society.  It will be important to ensure that the Bill reflects the policy 
objectives.  There are some difficulties in the first draft which can, and should, be 
addressed. 

My concerns are: 

1.  Lack of grounds for a Permanence Order 

Any legal intervention should be based on clear grounds.  The Report of APRG, at para 
5.25 recommended two grounds: 

a) There is no-one able or willing to exercise parental responsibilities or parental 
rights in respect of residence; or 

b) residence with any of the persons who have parental responsibilities or parental 
rights is likely to be seriously detrimental to the child’s health or development. 

These grounds were subject to consideration of the usual overarching principles which 
are set out in section 85. 

2.  Lack of clarity about effect of Permanence Order on parental responsibilities 
and rights 

The drafting in section 84(2), (3) and (4) does not encapsulate the intended effect of the 
permanence order.  The draftsman has made an assumption that an order vesting a 
responsibility or right in the applicant automatically deprives the parent of that right.
Given that two or more persons may have parental responsibilities and rights, this is not 
necessarily an accurate assumption.  The assumption is, in any event, inconsistent with 
the basis upon which APRG were working.  The recommendation proceeded on the 
basis that parental responsibilities and rights could be shared, and that it was generally 
in the interests of children to have a ‘natural’ person holding responsibilities and rights to 
advance their interests with the local authority.  This is the position prevailing in England 
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and Wales in respect of a care order.  It avoids the disadvantages to a child of having 
only a ‘corporate’ parent.  The Bill should state expressly: 

a) That a permanence order has the automatic effect of depriving parents of the 
right mentioned in section 2(1)(a) of the Children (Scotland) Act 1995. This was 
the principle point of the recommended order.  It is the focal point of
‘permanence’.

b) The court may deprive parents of any other parental responsibilities and parental 
rights.

c) The local authority automatically assumes the responsibility to safeguard and 
promote the child’s health, development and welfare, to provide direction and 
guidance and to act as the child’s legal representative (s1(1)(a),(b) and (d)) and 
the right to regulate the child’s residence, control direct and guide the child and 
act as the child’s legal representative (s2(1)(a),(b) and (d)) unless the court 
specifies to the contrary. 

d) The court may confer on any other person such parental responsibilities and 
rights as it sees fit. 

e) The court may make such order as it sees fit in relation to arrangements for the 
exercise of parental responsibilities and rights. 

f) Where the parental responsibilities and parental rights are held by more than one 
person (including the local authority) they are required to comply with section 6 of 
the Children (Scotland) Act 1995, ie have regard to the wishes of the child and 
those of any other person who has parental responsibilities. 

For example: 

 Adam’s mother has serious long-term mental health difficulties.  He is made the 
subject of a permanence order.  His mother loses the right to have him living with 
her, but may retain the responsibility to safeguard and promote his health, 
development and welfare, so far as she is able.  She may retain her responsibilities 
and rights in respect of contact, andto act as Adam’s legal representative.  The local 
authority have rights and responsibilities and are bound to consult her in respect of 
any major decision.  Adam settles with foster carers, and they wish to take a 
measure of responsibility for him.  They can be given parental responsibilities and 
rights, so that they can consent to medical treatment and school trips and can take a 
full role in his life.  The court may direct that Adam should live with the foster carers 
and may also specify contact arrangements with his mother. 

Betty is the victim of sexual abuse at the hands of he parents.  She is terrified at the 
thought of them having any control over her life.  When a permanence order is 
made, the court may deprive her parents of all parental responsibilities and parental 
rights.  In her case it may be particularly important that foster carers have 
responsibilities and rights, so that there is a ‘natural person’ to advance her interests 
with the local authority. 

3. Effect on existing orders 

The suggestion in section 87 that a permanence order will revoke an adoption order is 
contrary to the policy objectives discussed above.  There has been no suggestion that 
this would be necessary or appropriate.   It should be left to the court to determine what 
other section 11 orders should be revoked. 
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4. Duration of order 

The provisions as to duration in section 84(9) are unnecessarily convoluted.  If it is 
intended that permanence orders should last to age 18, this could be stated in simple 
terms.  However, an order relating to a 16 or 17 year old would surely only be required 
in the case of a child with special needs, rather than being the norm.

5. Interim orders 

The Bill omits any provisions for interim orders (see recommendations at 5.32 and 7.13 
ff). The court should be able to make interim orders, both to address the immediate 
needs of children pending a final order, and to address the current concern about 
contemporaneous and conflicting legal proceedings.

For example: 

A permanence order is sought for Connor. His mother wishes him to return home 
and is pressing for contact three times a week. Connor is subject to a supervision 
requirement. His mother urges the children’s hearing to make a condition relating to 
residence or increased contact.  She appeals the decision of the hearing to the 
sheriff.  Conducting discussions about his future in two different contexts is time 
consuming (and may be expensive).  There is scope for conflicting decisions.  In 
practice the children’s hearing may be asked to make decisions which frustrate 
proposals for permanence.  This causes confusion to the child.  It is not helpful to the 
parent.  It is fundamentally incoherent.

The position may be further complicated by an application to the court by Connor’s 
grandparents in separate proceedings for contact, or even residence.

APRG discussed this at length and came to the view that while an application for a 
permanence order was pending, all decisions should be taken by the court in the 
context of the permanence order proceedings.  In the sheriff court there is already a 
model for dealing with interim matters in a constructive and effective way at a child 
welfare hearing.  Neither a children’s hearing, nor a court acting under section 11 of the 
1995 Act should be able to make orders changing the child’s position, while the 
permanence order is pending. The detailed proposal in relation to the hearing is set out 
below.

6.   Relationship between supervision requirements and permanence orders 

APRG were divided about the effect of a supervision requirement on a child subject to a 
permanence order (as opposed to while there is a pending application).  There could be 
a reason for a child to remain subject to a supervision requirement, or a child subject to 
a permanence order could be referred to a hearing, because, for example, he or she 
commits and offence.  Some members of APRG considered that such children should 
be treated in the same way as any other child referred to the hearing.  Others were 
concerned that an arrangement carefully tailored by the court to meet the needs of the 
child should not be disturbed, without the authority of the court.

 The APRG proposal was: 
“In the event that  an application for a new PO is pending [or a new PO has been 
made*], then a children’s hearing shall not impose any condition in a supervision 
requirement unless: 
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 the condition does not conflict with any order or interim order made in relation to 
the PO; and the local authority, all relevant persons, the child (if capable) and any 
safeguarder agree that the condition may be imposed; or 

 the court remits to the hearing to impose such a condition. 
The hearing may ask the Principal Reporter to notify the sheriff clerk that they wish 
to impose a condition.  The sheriff clerk will arrange a hearing within 7 days.   
For the avoidance of doubt a PO will not prevent the referral of a child to the 
children’s hearing, nor the imposition of a supervision requirement, nor the 
imposition of conditions provided these procedures are satisfied.  Where a PO is 
pending or has been granted, then the definition of ‘relevant person’ in section 93 of 
the Children (Scotland) Act 1995 should extend to the local authority. 
* the Group did not reach agreement in relation to the words in square brackets.” 

 APRG also considered child protection issues and agreed: 
 “In the event that a child protection order is made in respect of a child to whom a 

PO applies, or such a child is placed by the local authority in secure 
accommodation, then the sheriff will hold a hearing in respect of the PO within 7 
days.   The Principal Reporter will not be required to arrange a children’s hearing 
to consider the child protection order or the question of secure accommodation, 
unless the court remits the matter to the hearing.  The Reporter may refer the 
child to the hearing if compulsory measures of supervision are necessary. 

 Any warrant authorising detention of the child in a place of safety whether made 
by the children’s hearing or the court, or detention of a child in a place of safety 
under section 43 of the Criminal Procedure (Scotland) Act 1995, shall prevail 
over a PO or related order.  Detention of children under the Criminal Procedure 
(Scotland) Act 1995 will not be affected by a PO.” 

7.   The applicant 

There is confusion about who will bring the application.  Applications will be made by 
local authorities.  Section 86(2)(a) and 91 refer to “the adoption agency making the 
application” etc...   The function of a local authority as adoption agency will not 
necessarily be called into play when a permanence order is sought.  Not all permanence 
orders will lead to adoption. 

8.  The respondent 

It is not clear who can oppose, or make representations, in relation to a permanence 
order.   The Bill would benefit from a general definition of “parent”. 

Under the current rules a person who has any parental responsibliities or rights could 
oppose (see section 103(1) of the Children (Scotland) Act 1995).  There is no such 
provision in the Bill relation to section 86(2)(c), 91(3)(c) etc…  This should be clarified.  It 
is submitted that a person with any responsibliities and rights should continue to have a 
right to be heard. 

9.  Leave to apply for variation 

The test in section 91(5) for leave to apply to the court following a permanence order is 
“a material change in circumstances”.  This was not the recommended test for leave 
(see para 5.31).  The recommended test was that the applicant should “show cause” (ie 
have some good reason for making the application).  This is a better test. 
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For example: 

Darren is made the subject of a permanence order on the basis of an understanding 
by all concerned that he will see his mother once a fortnight.  This is not put in the 
order as agreement makes an order unnecessary.  The foster parents are reluctant 
to let him see his mum. She now wants and order.  There may not however have 
been a material change. 

The foster father dies.  This is a material change in circumstances, but it is not cause 
for an application for contact.  An application at that point may  be unhelpful to 
Darren and his foster family.   

10. Revocation of a permanence order 

The circumstances for revocation of a permanence order require to be more closely 
defined.  The considerations in section 9(2) to (4) should be the minimum basis. 

If a permanence order is revoked, there should be power to refer to the Principal 
Reporter.  It may be possible for a child to return home provided there is a safeguard of 
supervision (para 5.30 APRG recommendations). 

11.  Circumstances in which an application should be made 

It is not necessary for a local authority to apply for a permanence order before making 
arrangements for adoption (section 5(3)).  This provision appears to replicate the ill-
fated section 9(3A) of the present Act.  That section has caused difficulty by forcing local 
authorities to bring proceedings no-one wants and which do not advance matters for the 
child.

12.  Jurisdiction 

Jurisdiction in respect of a permanence order will be determined by Council Regulation 
(EC) 2201/2003.  While the Regulation does not apply to adoption, it would apply to the 
basic order.  This is not taken into account in section 110 which bases jurisdiction on 
presence, rather than habitual residence.  In particular section 110(3)(b) is inconsistent 
with the Regulation. The Regulation takes precedence.  This provision will cause 
confusion. 

13. Curator ad litem

APRG considered it might not always be necessary to appoint a curator in an 
application for a permanence order.  For example a child may be represented and may 
not require a curator (see para 8.19, cf section 101).

APRG recommended a national scheme for curators.  This would encourage 
consistency in relation to a new legal development.
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14. Transitional arrangements 

There are as yet no transitional provisions in relation to freeings and parental 
responsibilities orders. 

Miscellaneous other matters 

 Section 100 does not give adopted children and adoptive parents the protection of 
leave of the court being required for an application.  It is inconsistent to give greater 
protection against harmful applications to children subject to permanence orders 
than to adopted children. The APRG recommendation involved the necessity for 
leave.  This is the position which prevails in England and Wales.  There is guidance 
in English case law in relation to the circumstances in which leave may be granted.  
Adoptive families do not appear to be disrupted by the English provisions.  They may 
be by this section, unless a provision for leave is inserted.

The new provision is limited to contact.  Is it necessary to limit the scope for 
application?  In rare cases there may be justification for other orders. For example if 
an adoptive parent dies, a birth parent may seek to have the child return to live with 
him or her.  There is some Scottish experience of difficulty where an adopted child 
returns to live with his parent.  A parent may wish to seek a specific issue order 
about allowing the child to practice a particular religion.  Again there is experience of 
Scottish adoption on condition as to arrangements relating to culture and religion.
Similarly interdict may in very unusual circumstances be sought, for example against 
removing a child from the United Kingdom.  Provided there is the hurdle of leave, 
before an action may be commenced, then in rare cases such applications may be 
appropriate in cases other than contact. 

 Is duplication between sections 9 and 10 necessary, or will it simply cause 
confusion?  Consideration of relatives could be put into section 9. 

 Why is the effect on the child throughout life limited to “being an adopted person”, 
rather than the effect generally being relevant?  Issues of inheritance, and change in 
relationships may be important but might not fall within section 9(4)(c). 

 The opportunity should be taken to remove the barrier to adoption implicit in section 
16(4), for a child whose prospective adopters qualify to make an application, but do 
not have a home in Scotland at which they can be visited by the local authority.

 There is no need to bar an application made without 3 months notice to the local 
authority (section 18(2)).  It is sufficient that 3 months should elapse before an order 
is made.  This is the current position.  It does not generally cause a problem,  It 
allows applications to be made at a reasonably early stage. 

 Section 25 refers to a child “in care”.  Does the draftsman mean a “looked after” 
child? 

 The provisions relating to the return of children have long been recognised to be 
over-complex and difficult to apply.  APRG recommended simplification and made 
proposals which covered children subject to permanence orders as well as adopted 
children (see para 5.66).  The opportunity to clarify these provisions should be taken, 
in the interests of children.
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 Section 37(3) prima facie extinguishes any right of the child to aliment after an 
adoption order - what about the adopters’ responsibility to support the child? 

 Section 38 may be difficult to operate in practice.  It requires a finding from the sheriff 
that compulsory measures are no longer necessary in order for a requirement to 
terminate.  This could be overlooked.  A duty on the court to consider whether to 
terminate the supervision requirement, and the power to make an order would be 
easier to operate. 

 The opportunity should be taken in section 59 and schedule 1 to allow a special form 
of entry in the Adopted Children Register in the case of a stepparent adoption.  The 
purpose of the special provision for stepparent adoption was in large measure to 
avoid a birth parent being registered as an adopter.

 The Bill omits any provision for stepparent agreements, despite their adoption in 
England and Wales and the support for a similar provision in Scotland from 
Stepfamily Scotland, BAAF and APRG.  Such agreements may assist children by 
providing an appropriate measure, short of stepparent adoption, for some children. 

 The Bill omits any provision for Convention adoptions (s17 of the Adoption 
(Scotland) Act 1978).  We need this in order to comply with the Hague Adoption 
Convention of 1993. 

SUBMISSION FROM SCOTTISH BORDERS COUNCIL 

Further to your letter of 3rd April I can confirm that Scottish Borders Council 

Approve the general principles of the above Bill 
Scottish Borders Council believes that the proposals shall positively influence the 
outcomes for children for whom we seek permanent alternative families. 
The time delay in Court hearings should be improved through the implementation of the 
Bill however it is believed that this process needs to be monitored to ensure a timely and 
speedy Court process, in the best interests of children.

The Adoption Law review group consulted widely with staff and individuals involved in 
permanence planning process and listened to the responses to the consultation 
responses in a professional manner.

SUBMISSION FROM SCOTTISH CHILDREN’S REPORTERS ADMINISTRATION 

Introduction

SCRA welcome the opportunity to provide written evidence to the Education Committee 
on the provisions of the Adoption Bill. 

SCRA was represented on Group 3 of the three groups set up for Phase 11  of the 
review and was pleased to contribute to the lengthy discussion on the various 
proposals, in particular those relating to the permanence order and the debates around 
the role of the children’s hearing in permanency planning. 

516



(1)   Summary of SCRA response 

1.1  SCRA have a number of concerns which relate to: 

the tests to be met for granting a permanence order ( the “PO”);
the tests for  dispensing with parental consent;  
some of the sections on adoption orders; and 
the absence in the Bill of any framework addressing the complex 
questions  around the interaction  between the PO and a supervision 
requirement and referred to at 1.1  to 1.3 below. 

1.2  As indicated in SCRA’s response to the consultation last year ( copy attached at 
Appendix A for assistance)  SCRA have significant concerns about some of the 
review’s proposals in relation to the detail  of how court orders under the 
proposed permanence order are intended to change the existing legal position 
for a child subject to a supervision requirement and the difficulties this 
proposal leads to. Some of these concerns were shared by other 
representatives on Group 3. (The Committee are referred to the minority views 
referred to in Recommendation 28 and 29 at p 25 of the consultation paper 
“Secure & safe homes for our most vulnerable children” which in turn relate to 
paras 5.46 to 5.49 of the Phase 2 Review  report “Adoption: better choices for our 
children”.)

1.3  The Bill does not reflect either the recommendations accepted by the 
Executive on this matter, or the minority position. This may be an oversight. 
SCRA submit that unless there is reference in the Act to the way the two 
proceedings are to interact then secondary legislation will not be able to address 
the situation. 

1.4  The Committee is referred to paragraph 7 (and Appendix A) of this written 
evidence for discussion of the difficulties. 

The concerns stated at 1.1  are set out as follows: 

(2)  Test for granting a PO 

2.1  There is no clear test set out in the Bill for making a PO and what there is  set too 
low.

The test agreed in the Review and set down in the Phase 11 review report 
(“Adoption: better choices for our children” [the “Phase 11 report”] page 36 
@ 5.25)  was that the court required to be satisfied that the child cannot reside 
with a person with parental rights and responsibilities because (a) there is no-one 
with those rights or (b) residence with them is likely to be seriously 
detrimental to the child’s health or development. 

2.2  As it stands the Bill at s85(4)  offers a much less onerous test than that proposed 
in the Review and one which, as currently framed, is uncertain whether it is a test 
at all or merely something  which the court is to have regard to:- 
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s85(4) : “In considering whether to make a permanence order and, if so, what 
provision the order should make, the court is to regard the need to safeguard 
and promote the welfare of the child as the paramount consideration” 

2.3   In SCRA’s view this test is set too low and the Bill should reflect what was agreed 
in the Review group. The final paragraph of 5.25 at page 36 of the Phase 11 
report  records that  “the Group considered that a high test was required to  justify 
the making of an order the minimum effect of which would be to remove the right 
to have the child live with them, or to regulate the child’s residence, from the birth 
parents of a child”. The Bill does not reflect that intention. 

If this is not an oversight SCRA would draw the Committee’s attention to the 
English case  in Re S (FC) and Others [2002] UKHL 10] at para 57 where Lord 
Nicholls of Birkenhead observes that “Entrusting a local authority with the sole 
responsibility for a child’s care ( as a PO granting to the applicant local authority 
the provisions contained in s 84 (2),(3) and(4)(a) effectively does) , once the 
“significant harm” threshold has been established, is not in itself an infringement 
of Article 8”.

The clear implication of this is that entrusting a local authority with that 
responsibility but without that high test may well constitute such an infringement. 

2.4  This point is particularly important since the PO is to operate in some cases as a 
freeing for adoption. There are ECHR problems with the absence of the higher 
test discussed above (at 2.3).  In addition the fact that a child subject to a PO can 
also become a child freed for adoption purposes (either via s84 or later by 
amendment of the PO via s90)  makes it important that the Bill is clear on what 
tests apply at what stage in order to appropriately justify the greatest intervention 
in family life possible – removing the child permanently from birth parents 

(3)  Child’s  consent to PO 

3.1  S85(1) which relates to the requirement for the child’s consent in every case of 
an over 12 child (unless the court decides that that child is incapable of 
consenting) requires  further work.

3.2   SCRA submit that it may well be necessary (although hopefully rarely) for the 
court to make an order in the absence of the child’s consent where the court 
considers that the child’s welfare requires it (ie to cover those scenarios where 
the 12-16 child may not always have a clear view of their best interest). As such, 
s 85(1) does not sit easily with  s85(4)  in which the child’s welfare rather than the 
child’s view is to be given paramount consideration, important as that view clearly 
is.

As it stands the court cannot  dispense with the child’s consent in order to act in 
the child’s best interest.

3.3 This is another example of the Bill going further than the conclusions of the 
Review.
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(4)  Child’s consent to adoption 

4.1  The comments at 3 above might apply equally to the consent to adoption 
provisions set out at s 34 of the Bill which in SCRA’s view will constrain courts 
from proceeding as the child’s welfare requires in those cases where the child 
with capacity to consent or not holds a different and potentially wrong view on 
what is in his best interest. 

(5)  Test for granting adoption order

5.1  In addition it is not clear to SCRA what, if any, test is to be applied for granting an 
adoption order. S 30 - to s34 are silent on the matter. There is no equivalent to 
s85(4) (see 2.2 above) for the court to refer to in considering whether to make an 
adoption order. The only test arises in connection with dispensing with a parent’s 
consent to adoption. S33(b) (ii) indicates that a parents’ consent to the making of 
an adoption order can be dispensed with (where “the welfare of the child requires  
the consent to be dispensed with”)  and per s30 (2) where it would be “better for 
the child” to make an order than not. 

5.2   In SCRA’s view the test in any event (for the granting of both PO and adoption 
orders) should reflect the intention in the Review (cf p36 @ 5.25) and be higher 
than that currently stated in s85(4).

5.3  As currently framed the Bill appears to fall into the trap identified in the Phase 11 
report at p15 3.23: 

“The group also considered that there must be a clear distinction between the 
tests  the court applies in deciding whether to dispense  with parental agreement 
and the factors which instruct a decision on whether  the adoption order should 
be made. Otherwise there is a risk that these separate considerations will be 
treated as one issue”. 

Currently there is no distinction between the tests  and the separate 
considerations have been treated as one issue. 

5.4  The Phase 11 report approves the English Adoption Act 2002 approach but the 
Bill fails to reflect that. There is no mention here of factors equivalent to s1(4) of 
the 2002 Act which direct the court to consideration of eg the child’s needs, the 
likely effect of ceasing to be a member of the birth family, and any harm (as 
defined by s31(9) 1989 Children Act : “ ‘harm’ means ill-treatment or the 
impairment of health or development) that the child is at risk of suffering.

(6)  General comment on points (2) to (5) 

6.1  Whether intended or not,   a danger of (1) lowering  the test for dispensing with 
parental consent to a PO from where the Review originally proposed it (see 1.1 
above: “residence with them is likely to be seriously detrimental to the 
child’s health or development”) and (2) the absence of any test at all for the 
granting of an adoption order is that it may let in the “beauty parade” approach 
explicitly rejected by the Review (cf page 15 @ 3.23 of Phase 11 Report) and  by 
the courts.
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(In  eg Lothian Region Council 1992 SLT 858 at 868 Lord Emslie stated that “ the 
ultimate decision.. can never be reached by considering only whether life with the 
proposed adopters would be a ‘better bet’  for the child than life with his own 
parent”.)

6.2  Deviation from this is not a position taken by the Review nor was such a deviation 
clearly flagged in the consultation process.  It does not fit easily with those 
sections of the Children (S) Act 1995 and ancillary guidance directed to 
promoting rehabilitation of a child home.

6.3  There are ECHR problems with the absence of the higher test discussed above ( 
at 2.3).

(7)  Relationship between PO and supervision requirement 

7.1  The Bill contains no proposals for how the PO will interact with a supervision 
requirement. Nor does it reflect any of the proposals in Chapter 9 of the Phase11 
report (see Recommendations 68 60 73 @ page 78) for improving the 
involvement of the Children’s Hearing in permanency planning. Not all of these 
recommendations can be reflected in secondary legislation or good practice 
guidance and reference in the Bill will be required. 

The Scottish Executive Proposals for Action document “Secure & safe homes for 
our most vulnerable children” purports at p25 to accept Recommendation 28 
(which relates to the time consuming and confusing proposals in para 5.43 of the 
Phase 11 report). There is no reflection of this in the Bill.  

Similarly the Bill is equally silent on the proposals at para 5.44 to 5.49 of the 
Phase 11 report. This may not be what is intended. 

7.2  On the other hand the matter may have been left to secondary legislation. SCRA 
submit that unless there is reference in the Act to the way the two proceedings 
are to interact then secondary legislation will not be able to address the situation. 

7.3   In any event, if the Bill team is of the view that the matter can be and will be dealt 
with by Statutory Instrument then SCRA submit that our (SCRA’s) involvement in 
that process is crucial. An opportunity for SCRA to comment on any draft Rules 
will be needed in order to avoid severe difficulties later. 

7.4  SCRA submit that it is not too late for the Executive to reconsider the approach 
and allow for something simpler:

SCRA’s submissions on this matter in the consultation process are reproduced at 
Appendix A for the assistance of the Education Committee. In summary SCRA’s 
view is that the relationship of a supervision requirement to the proposed PO 
should be the same as currently subsists between a supervision requirement and 
any other order affecting parental right and responsibilities. 

A PO will redeploy parental rights and responsibilities in the same way that 
adoption or a Parental Responsibilities Order or a s11 order currently do. 
Supervision requirements operate to suspend some of those parental rights for 
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the short and medium term benefit of the child. The children’s hearing is by far 
the better placed to regulate those short term matters and reference back to the 
court in the case of a child subject to a PO will be cumbersome and time-
consuming. It will also create unnecessary and unacceptable differences in the 
treatment of children for no obvious gain. 

(8)  “Persons” 

Throughout the Bill there are references made to “persons”. In some contexts 
(s86, s89) this clearly relates inter alia to local authority applicants; in others this 
is not clear, but may be intended (eg s87(3)). Clarity is required at all sections, or 
via an interpretation section. This is particularly important in relation to s 87(3). 

(9)  Review of PO 

SCRA had considerable concerns that the PO proposals would not contain 
sufficient safeguards against drift: ie that the looser legal framework of the PO  
would accommodate, rather than regulate, any ad hoc or changing arrangements 
for the PO child without proper scrutiny or review. 

In the event, these fears have been partially addressed in the Bill but with some 
concerns still remaining: 

The problem largely derives from the lack of clarity around the meaning of s91 
and s 92. 

s 89 allows for the variation of the ancillary  provisions (only) on the application of 
a variety of relevant   parties  listed at 89(3). (It is implicit but not explicit that such 
a variation could only be made by the court on such an application. This needs to 
be clearer:  eg s89(2) might be amended as follows: “The ancillary provisions 
may, on an application by a person mentioned in subsection (3), be varied  by the 
court as the court considers appropriate”. This would clarify that no variations 
may be made except by court order). 

Of concern to SCRA is the possible absence of scrutiny in relation to variations of 
the “mandatory provisions” in the PO. 

The court scrutiny provided by S91 applies in “any proceedings for variation of a 
permanence order”. The “variations” referred to in the Bill are those under s89, ie 
to ancillary provisions; s 90 amendments (when read with s 92(3)); and s92: Duty 
of adoption agency to apply for variation or revocation.

There is no explicit reference to variation of the mandatory provisions.  Rather, 
variation proceedings are triggered when the local authority or other adoption 
agency assesses that “there has been a material change in the circumstances 
directly relating to the order’s provisions”. 

This will provide adequate scrutiny so long as the PO is in sufficiently specific 
terms.
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A successful PO application under S84 confers to the applicant local authority the 
mandatory provisions namely, the power to direct and regulate the PO child’s 
residence, either as a general power or by specifying a particular place of 
residence - be it with foster carers, prospective adopters or in residential care.  

It is not clear from this draft Bill whether the PO will (1) specify on the interlocutor 
exactly where the child is to reside or (2) operate simply as the current Parental 
Responsibilities Order (under s 86 of the 1995 Act) transferring the power to 
regulate residence to the local authority without stipulating anything further; or (3) 
either of these things depending on what has been applied for. 

If (1) then the terms of s 91 & 92 will operate to trigger appropriate scrutiny of the 
local authority’s powers since a change of residence would certainly qualify as a 
material change of circumstances; if (2) then there will be no s92 duty since a 
change of the child’s residence exercised within a broad power to regulate 
residence will not qualify as a material change of circumstances. 

One of the aims of the legislation was to create a legal device which would 
secure a sense of stability and permanence for children for whom adoption may 
not be possible or appropriate. Some of these children will otherwise be in long 
term foster care on a supervision requirement (SR) issued by a children’s 
hearing. But (the argument went) while the SR secures the safety of the foster 
place the child’s sense of stability is disrupted by the need to attend annual 
reviews. The proposed solution is the PO in which the semi- permanent 
arrangement of long-term foster care (or as appropriate residential care) is locked 
in by the court and called “permanence”.

The downside of this arrangement is the potential it brings for a PO child to be 
moved between placements (if option 2 applies) in all the ways well documented 
as unacceptable in the first phase of the Review. 

In option (2) the PO produces the effect of a supervision requirement but without 
the annual scrutiny.  

Where option (1) applies the court will provide that scrutiny should the local 
authority require to change place of residence that has been stipulated in the 
order.

Where option (2) applies the local authority may exercise its s 2(1)(a) 1995 Act 
rights to regulate the child’s residence without external review.

Where the PO grants to the applicant local authority the power to decide where 
the child resides, as opposed to granting authority to place the child in a 
particular foster placement or residential home, then any change that the LA 
makes to the child’s residence will not automatically trigger proceedings under s 
91.

The Committee may wish to clarify precisely what the Executive’s intention is. 

Namely, is it intended to create option 2 s well as option 1? Would it be better to 
make explicit that a change of residence is to be regarded as a material change 
of circumstances whatever the terms of the PO?  
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On the other hand the Committee may feel that the power conveyed by s 91(2) to 
any non-adoption agency party to raise proceedings provides sufficient 
protection.  It is not clear however whether this can be used for this exact 
purpose, ie to challenge a move which is not strictly a “variation” of  the 
permanence order if granted, per option (2), in broad terms. 

In any event, the Review’s proposals to speed up court adoption proceedings 
could usefully be extended to ensuring the speedy disposal of PO proceedings in 
terms of s89 to 92. 

Extract from SCRA Phase 11 Report consultation response relating to concerns raised 
at 1.2 to 1.4 above. 

1.        [N/A] 

2. The proposed interaction between the PO and the Children’s Hearing 
system, as reflected in the majority view, would introduce a cumbersome 
process which will be confusing to families. 

2.1  The PO operates to restructure parental rights and responsibilities in precisely 
the same way that a s11 order; a Freeing; an adoption order; a Parental 
Responsibilities Order (PRO); or a s4 agreement does. 

In all of these cases a supervision requirement takes precedence over the court 
order for the excellent reason that a Hearing is specifically designed to address 
the immediate and medium-term needs of the child. It is not clear why the PO 
should be any different. 

2.2 The proposed arrangements for a child, once subject to a PO, represent a 
significant change to the law which provides little obvious advantage and creates 
some disadvantages. As the Report recognises at Para 5.37, there is currently 
clarity between the jurisdiction of the court and that of the Children’s Hearing. 
SCRA do not accept the proposition in Para 5.38 that Children Hearing 
involvement post-PO could frustrate its purpose. 

2.3 Since the effect of the PO is simply to restructure parental responsibilities and 
rights, it is not necessary  - once the Order has been granted - to change the 
usual application of a Children’s Hearing’s powers if a post-Order referral is then 
made to the reporter. These referrals will be unusual since the Order is designed 
to provide an improvement in the child’s circumstances and, as with current PRO 
cases, referral to a Hearing by the reporter is less likely in any event standing the 
powers already vested in the local authority. A child may be subject to review if 
supervision is retained but once the PO is granted it is unlikely to be in place for 
long.

            
SCRA believes no purpose is served by removing the protections of the hearing 
from these children or requiring them to submit to a cumbersome twin process. 

Appendix A 
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The child will already, while the PO is working well, have benefited from not 
having to go to CH reviews; but where circumstances arise requiring a legitimate 
referral to reporter the  situation has already changed; those  benefits cannot be 
enlisted to justify the requirement that the child is further disadvantaged by 
undergoing the separate treatment currently envisaged. 

3. The PO proposals create unnecessary difference for a particular category 
of looked after child.

3.1  Following lodging of a PO application any existing SR should continue in force. 
There is divergence of view within the APRG as to what should happen then. The 
majority (see Chapter 5, Para 5.43) believe any changes should be made by the 
court rather than the hearing; and any interim orders should supersede 
inconsistent conditions of the SR. A procedure is proposed for the hearing to be 
passed particular issues (e.g poor school attendance) that might arise while the 
application is being considered but not yet disposed of by the court If other issues 
arise in the course of this the hearing is to provide the court with advice so that 
they can deal with those issues in the context of the PO. This gives the court 
primacy over the hearing for the duration of the PO application, eroding the 
hearing powers to deal with a child’s situation as it arises 

3.2  The differences this creates are three-fold: 

i. the post-PO child is subject to a confusing twin process which is time-
wasting and lacks clarity for parents and children. 

ii. there is an unnecessary and artificial split of a child’s needs. Instead of the 
holistic approach of Children’s Hearing it divorces issues of residence and 
contact from other remedies which may be required, for no convincing 
reason.

iii. it requires a PO child to have his needs addressed in a different forum  to 
any other looked-after child, with no obvious gain. 

As a result of these concerns SCRA supports the minority view identified at Para. 
5.39. and (subject to the proposal at  5(a) below) at the conclusion of Para 5.43 . 
[The Education Committee is referred to p29 of the Executive’s Analysis of the 
Consultation on Adoption in which it is noted that of 46 responses to this issue, the 
majority ( 26) did not  favour the proposed new approach]. 

4. The proposed post-Order position removes from Children’s Hearings 
issues which they are specifically designed to deal with and which 
Hearings deal with in relation to other looked after children. 

4.1  Following granting of a PO the proposal is that where a referral is made on fresh 
grounds the hearing is to have jurisdiction in the normal way but is confined to 
making decisions which are not in conflict with the PO. There is a divergence of 
views again where a condition which conflicts with the PO is being considered. 
The majority propose that where all at the hearing agree to the condition then this 
can be imposed and the court informed later. The court can then countermand 
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the condition if it disagrees. If it does agree then this new condition overrides a 
contrary term of the PO. 

4.2  Where  the parties to a hearing disagree with a proposed condition  the matter is 
reported by the reporter to court which would then either remit back to the 
hearing or make its own decision. 

SCRA takes the contrary, minority position that: 

- the proposed procedures (described at Para 5.48) are clumsy, time-
consuming and foster uncertainty; the response is disproportionate to 
perceived difficulties. 

- to differentiate between the treatment of PO and non-PO children would  
create a new category of child unnecessarily.

- the proposals strike at the equal treatment of each child  and create 
differences where none should exist; 

- the current well-tested principle that children’s hearings are better 
equipped than courts to deal with welfare or offending issues 
speedily and effectively should not be altered.

In relation to this point, it is acknowledged that many
sheriffs are experienced at dealing with issues relating to  
children in the course of civil court actions for divorce, and
disputed issues of residence and contact in private law
proceedings.  However  the Hearing is purpose built for the
speedy disposal of welfare and offending issues  and the  
case has not been made for re-inventing the wheel in the
case of  PO children. 

-      it is noted that recommendation 48 for specialist sheriffs is  supported by 
the Executive.

5.  Summary of SCRA position 

5.1 SCRA maintains support for the minority view articulated in the course of the 
APRG and remains concerned that in its present form the APRG majority 
proposals for the interaction of the PO with the Children’s Hearings system
introduces duplication of effort, wasted resources and lack of clarity for families 
about which forum is best placed to deal with an issue. The procedure creates 
rather than reduces delay.  While recognising some advantages in the proposal 
pre-Order, the proposed post-Order effect (in terms of its relationship to the 
Children’s Hearing system) is cumbersome and, more importantly, unnecessary. 

5.2 As an alternative to the current proposal it is suggested that 

a) pre-Order: 
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once a PO application has been lodged by a Local Authority but prior to granting 
of the full Order the sheriff has sole jurisdiction in  relation to residence and 
contact up to and including the final disposal. All other matters, including 
emergency procedures, remain solely with the hearing.  

b) post-Order: 

SCRA can see no advantage to treating a child any differently - post-Order - to 
any other child whose parental rights have been affected, whether via a s11 
order, adoption, freeing, a Parental Responsibilities Order or a s4 agreement. 
Once the PO has been granted, parental rights and responsibilities in relation to 
the child have simply been restructured. 

The intervention of the Hearing in the usual way where a PO child has been re-
referred merely suspends temporarily the operation of the  disposition of rights 
and responsibilities  put in place by the PO if that is required. When the 
temporary difficulty has been resolved it would be open to the local authority to 
return to court to vary the PO, to provide to the new arrangements the stability 
and sense of security that this gives. 

If the temporary difficulty is not resolved the child’s circumstances remain subject 
to the protection and scrutiny of the CH system. 

SUBMISSION FROM THE SCOTTISH COUNCIL OF JEWISH COMMUNITIES 

The Scottish Council of Jewish Communities welcomes the Adoption and Children Bill 
and supports the intention to ‘provide greater stability for children who cannot live with 
their original families’. 

Sections 10(2)(a), 9(4)(b) and 85(5)(b)(ii): The adoption process 

We welcome the provision that ‘the court or adoption agency must…..have regard 
to….the child’s religious persuasion, racial origin and cultural and linguistic background’. 
Faith communities frequently provide a stable and supportive environment for children 
who, for whatever reason, find their home lives disrupted so they are unable to live with 
their original families, and faith-based agencies can play a vital role in facilitating this. 
Because continuity of religious practice, culture and ethical outlook all contribute to 
children’s sense of identity and security placements should, where possible, be such as 
to enable the child to continue their accustomed religious practice, and it is, therefore, 
important that both faith-based and other adoption agencies are given the flexibility to 
refuse placements that do not fit in with that ethos. 

Section 31: Adoption by certain couples  

We note that there were 500 responses to the consultation ‘Safe and secure homes for 
our most vulnerable children’ – a far higher number than for the majority of consultations 
- and are perturbed that the Bill disregards the concerns of the majority of responses 
relating to adoption by single-sex and unmarried couples. (89% opposed adoption by 
same-sex couples and 83% opposed adoption by unmarried couples.) We also note 
that, as a result of similar concerns, faith-based agencies in England and Wales have 

526



been given the opportunity to opt out of accepting applications from same sex couples, 
on the grounds of respect for religious beliefs [Adoption and Children Act Statutory 
Guidance: chapter 3, section 13]. We therefore urge that the Bill should make an explicit 
exemption for adoption agencies that do not wish to make such placements on grounds 
of religious belief.

Section 78: Disclosure of medical information about parents of child 

We support a provision to enable medical information about an adopted child to be 
shared with that child and the adopting parents, and, in certain situations and to enable 
proper planning for the child, we would support the limited sharing of that information 
without consent of the original family. This is of particular importance where there may 
be a particular genetic predisposition to certain conditions in particular communities (for 
example Tay-Sachs disease in the Ashkenazi Jewish community). 

We would request that this provision should be extended to enable the sharing of other 
important information, for example in the case of a Jewish child, documentation proving 
the Jewish status of the birth mother in order that the child should be able to 
demonstrate their own status when required for example to gain entry to a Jewish 
school or later, as an adult, on marriage. (Jewish descent is matrilineal, and, as such, it 
is very important for someone to know the religious status of his/her birth mother.) 

Section 103: Fostering allowances 
(2)(b) Specifying circumstances in which payments may be paid

There may sometimes be cost implications attached to religious observance, and we 
urge that this should be taken into account when setting guidelines and scales for 
fostering allowances. For example, kosher food is generally more expensive than non-
kosher food, and foster families should not have to argue every case on a one-off basis 
so as to receive an adequate allowance to feed the child. Fostered children may also 
require special garments or articles in order to carry out their religious observance (for 
example a Jewish boy may require to purchase tefillin (phylacteries) when he reaches 
thirteen years old and becomes bar mitzvah).

Compatibility with UK legislation 

Due to the small size of the Jewish community in Scotland there is no Jewish adoption 
agency in Scotland and many adoption and fostering placements are arranged on a 
cross-border basis, often facilitated by a Jewish adoption agency in England. We would, 
therefore, emphasise the importance of Scottish legislation taking account of legislation 
at Westminster (and vice versa) to ensure that cross-border work remains a viable 
proposition.

___________________________________________________________________

Note: The Scottish Council of Jewish Communities is the representative body of all the 
Jewish communities in Scotland comprising Glasgow, Edinburgh, Aberdeen and 
Dundee as well as the more loosely linked groups of the Jewish Network of Argyll and 
the Highlands, and of students studying in Scottish Universities and Colleges.  
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In preparing this response we have consulted widely among members of the Scottish 
Jewish community, particularly those involved in the social work professions, and with a 
UK-wide Jewish adoption agency. 

SUBMISION FROM SCOTTISH EPISCOPAL CHURCH 

SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD 

Introduction

The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to respond to the 
Education Committee’s invitation to submit evidence regarding the Bill.  The Board’s 
response is limited to legal aid issues arising from the Bill.
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Response 

Curators ad litem and Reporting Officers 

The Board notes the provisions of Section 101 of the Bill relating to the appointment of 
curators ad litem and reporting officers.  The Board has significant concerns regarding 
their remuneration.  The Board can find no provision whatsoever within the Bill regarding 
this nor does Section 101 appear to allow for Rules to make provision for this. 

However, Section 101 of the Children (Scotland) Act 1995 makes provision for the 
Secretary of State to make regulations to provide for the establishment of panels of 
curators, reporting officers and safeguarders and that the expenses incurred by such 
persons should be paid for by a local authority. 

Schedules 2 and 3 of the Bill do not seek to amend or revoke Section 101 of the 1995 
Act.  By failing to make similar provisions within this Bill to those found in S101 of the 
1995 Act, certainty as to the responsibility for payment of these officers will be lost.  This 
could result in attempts to shift the cost burden to the Legal Aid Fund which, in turn, 
could result in increased legal aid costs.   

It is the Board’s view that responsibility for remuneration of such officers should be 
clearly stated within the Adoption and Children (Scotland) Bill to avoid any ambiguity.   

The current duties of reporting officers and curators in permanence proceedings are 
very specific and are laid down by Rules of Court (Rule 2.8 of the Child Care and 
Maintenance Rules 1997).  Such specific duties include, for example, witnessing a 
parent consenting to an adoption order and ensuring that a parent understands the 
effects of such an order.  Under the current legislation such officers are paid by the local 
authorities.

It appears that the duties of such officers in the new permanency proceedings proposed 
within the Bill will remain much the same and accordingly the Board does not consider it 
appropriate for these costs to be transferred to a party in receipt of legal aid for the 
case.

It is considered essential therefore that payment of these officers be clearly laid down in 
the primary legislation in order to avoid any ambiguity as to who is responsible for 
payment which has indeed occurred in other types of proceedings.

It should also be noted that the Board provided written evidence to the Finance 
Committee regarding the Financial Memorandum accompanying the Bill which 
concluded that the legal aid costs are likely to be no greater than £50,000 per annum.  
The Board disagrees with this prediction and believes that this figure may well be 
significantly higher for a number of reasons including the real possibility of shifting the 
costs of curators and reporting officers from local authorities to the Legal Aid Fund.    

The Board is disappointed that the recommendation by the Adoption Policy Review 
Group (supported by us and others) to create a centralised, cost effective solution has 
not been implemented in this Bill. 

It is noted, however, from the Policy Memorandum accompanying the Bill that the 
Executive will consider this further in the context of other circumstances in which such 
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officers’ figure, such as Children’s Hearings. It is the Board’s position that this should be 
addressed now.  Such a centralised system would address payment issues which may 
now arise in permanence cases and which have and continue to arise in other types of 
actions.

Payments in Lieu of Services 

The Board notes the provisions of Section 79 of the Bill relating to payment of cash in 
lieu of the provision of a service by a local authority.  It applies when a person is by 
virtue of Section 1(1) of the Bill entitled to be provided with an adoption support service 
but the relevant local authority is unable to provide that service.  It is understood that 
such support services could include counselling and mediation.

Paragraph 387 of the Financial Memorandum assumes that adoption agencies will 
make these cash payments.

However, the Board has concerns regarding the reference in S79(3) and (5) of the Bill to 
the local authority having regard to the person’s eligibility for assistance from any other 
body.  The Board has concerns that “any other body” could be construed as including 
the Legal Aid Board.  The Board does not consider that such payments would fall within 
the definition of advice and assistance and civil legal aid and the Board does not 
therefore consider that payment from the Legal Aid Fund for such a service would be an 
appropriate one.

It is the Board’s view therefore that the reference to “any other body” in Section 79 be 
specifically defined in the Interpretation Section (S111) of the Bill and that the Scottish 
Legal Aid Board be specifically excluded from that definition.

Required Legislative Amendments to Legal Aid Regulations 

Civil legal aid, subject to the usual statutory tests of probable cause, reasonableness 
and financial eligibility, will be available to any relevant party or parties in respect of the 
new Permanence Order proceedings.  Accordingly, no amendments to primary legal aid 
legislation will be required.  There will however require to be amendments to 
subordinate legal aid legislation, namely:- 

1. Regulation 18 of the Civil Legal Aid (Scotland) Regulations 2002

Regulation 18 of the above regulations allows solicitors to undertake urgent steps in 
court proceedings prior to a civil legal aid application being determined by the Board in 
order to protect their client’s position within the court proceedings. 

Regulation 18(2) specifically lists a number of different steps (for example, initiating 
proceedings to avoid time bar) that a solicitor can carry out without having to obtain the 
prior authority of the Legal Aid Board prior to carrying out that step.

Any step that is not specifically listed within this regulation requires the Board’s prior 
permission before a solicitor can carry out that step in court.

One of the steps specifically listed at the moment within Regulation 18(2) is “Opposing a 
freeing for adoption or an application by a local authority for a Parental Responsibilities 
Order under S86 of the 1995 Act.” 
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As the Bill’s new Permanence Order replaces Freeing Orders and S86 Orders, this step 
within Regulation 18(2) will require to be amended by substituting reference to the new 
Permanence Order. 

It is also noted that in terms of the Bill, direct placement adoption orders continue to be 
an option for a child.  Accordingly, in order to allow for consistency of all kinds of 
permanence cases within the Bill and to reduce administration costs both to the Board 
and to solicitors representing their client, it may be prudent to consider adding another 
specific step within Regulation 18(2), namely, opposing a direct placement adoption 
application.  At present, the Board’s prior authority would be required before a solicitor 
could undertake this step in the absence of civil legal aid. 

2. Civil Legal Aid (Scotland) (Fees) Regulations 1989 

The above Fee Regulations have been amended by the Civil Legal Aid (Scotland) 
(Fees) Amendment Regulations 2003 which lay down how solicitors are remunerated for 
civil legal aid work carried out in the sheriff court.

At present “adoption cases” are listed in Schedule 7 of the 2003 Regulations.  Cases 
specifically listed in Schedule 7 are chargeable under Schedule 5.  Schedule 5 cases 
are charged on a detailed (“time and line”) basis.  Detailed fees remunerate the solicitor 
for actual time spent on work as well as for individual items of work such as letters or 
telephone calls. 

There is no further definition of “adoption cases” within the 2003 Regulations and/or 
accompanying Schedules.  At present, the Board treats such “adoption cases” as 
meaning both direct placement adoptions and freeing for adoption cases.  Therefore 
both these types of adoption cases are chargeable on a detailed basis.

The current S86 Parental Responsibilities Orders are currently charged for under 
Schedule 6 of 2003 Regulations and are paid on a block fee basis as opposed to a 
detailed basis.  Block fees remunerate the solicitor for defined stages of proceedings by 
reference to completed work.

It is noted that the new Permanence Order provisions within the Bill can allow for a child 
to be placed for adoption and therefore can be seen as replacing the old Freeing Orders 
payable on a detailed basis in terms of Schedule 7. 

Clarification is required from the Executive as to whether it is their intention for 
Permanence Order cases to be treated as “adoption  cases” for the purposes of the 
2003 Fees Regulations and, therefore, to be paid on a detailed basis.

If the Executive do not intend to class the new Permanence Orders as “adoption cases” 
then clarification is required as to whether they intend to list Permanence Order cases 
as a new and separate category of case within Schedule 7, or whether such cases are 
to be paid in terms of Schedule 6.

It should further be noted that cases chargeable under Schedule 6 on a block fee basis 
can be
subject to an application to the Board for an additional fee to those fees listed within 
Schedule 6 if certain specified factors apply.  Cases payable on a detailed basis in 
terms of Schedule 5, however, are not subject to any provision for application for any 
additional fee to those laid down in Schedule 5. 
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Both the Board and solicitors undertaking legal aid work will require certainty as to how 
these cases should be both charged and paid for.

Conclusion

The Board is happy to provide the Education Committee with any further information it 
may require. 

Lindsay Montgomery 
Chief Executive 
Scottish Legal Aid Board 

SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 

Thank you for your letter dated 31 March 2006 inviting comments on the Adoption and 
Children (Scotland) Bill. 

I would advise you that, in general, this Council welcomes the Bill and recognises that 
adoption law requires an overhaul, to ensure that it meets the needs of children who 
cannot live with their birth families.  The Council supports the general principles of the 
Bill in carrying forward the recommendations of the Adoption Policy Review.  It is noted 
that, throughout the Bill, there are several areas which will be dealt with by Regulations 
yet to be published and it would be helpful if Regulations, court rules and guidance 
could be made available for consultation as soon as possible together with clarification 
of the implementation date.

The following specific comments are made on the content of the Bill:- 

 The Bill appears to be almost wholly focused on adoption matters.  There were a 
number of recommendations made in relation to fostering matters which did not 
appear in the Bill.  It is anticipated that these matters will be addressed via 
Regulations and Guidance but it may have been helpful to have some of these 
issues addressed in the Bill. 

 The recognition of other Agencies having a role and responsibilities via the planning 
of adoption services is welcomed.

 The recognition of the importance of effective support in adoption is welcomed.  
However, it appears to be the position in the Bill that adopted adults are not included 
in the list of relevant persons.  The experience of South Lanarkshire Council is that 
adoption services are requested regularly from adopted adults and their support 
needs can be considerable.  In addition, it is noted that a care plan would last for 3 
years.  However, in many circumstances, this would be an insufficient length of time 
to provide all necessary services, particularly in recognition of the complex and long 
term nature of the adoption process. 

 It is not accepted that the increased costs of providing adoption services will be 
offset against reductions elsewhere.  We would ask the Executive to reconsider the 
funding implications of the Bill in providing effective adoption services and equate 
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the cost to that of the provision of Foster Services (cost of Foster Care Report 
outlines the reasonable costs for the provision of services). 

 Once an adoption order is granted, it is felt that S100 does not go far enough to 
ensure stability and security for children.  It is felt that no one should be able to 
apply for an order under S11 without first seeking leave of the court to apply for an 
order.

 The proposed introduction of Permanence Orders is welcomed as a more effective 
way of achieving permanence and stability of children. 

 S841(1) needs to be amended by deleting the reference to an adoption agency, i.e. 
the local authority would make an application. 

 We do not think that Permanence Orders would revoke Adoption Orders as 
suggested in S87 (1)(a)(i). 

 It would be helpful if the Bill contained detail as to the effect of permanence orders 
on the Children’s Hearing system, and the interface between the court and the 
Children’s Hearing system.  It is hoped that the regulations would set realistic 
timescales for all the processes.   

I trust these comments will be of assistance to you. 

Yours sincerely 

Archibald Strang 
Executive Director (Finance and Information Technology Resources) 
and Depute Chief Executive 

SUBMISSION FROM UNISON 

Introduction
UNISON is Scotland’s largest trade union representing over 150,000 members working 
in the public sector.   UNISON Scotland represents over 25,000 workers from social 
services throughout Scotland, with members employed as social workers, home care 
workers, residential care workers, welfare rights workers, early years staff and others 
administrating and supporting the social work team.  Whilst most of our social services 
workers are employed by Local Authorities, we also represent a substantial number who 
work in the private and voluntary sector. 
UNISON Scotland welcomes this Bill and in general, supports the recommendations.
Any apparent criticism is more about emphasis and a need to ensure sufficient 
resources.

Evidence

UNISON Scotland responded to the Adoption Policy Review Group Phase II report 
“Adoption – Better Choices for our Children” and is pleased to note that many of its 
comments have been adopted in the Bill. 
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We are particularly pleased at the extension of those eligible to adopt children, including 
same-sex couples and unmarried couples and also the ability for step-parents to adopt 
the child of their partner.  Our members, who work in the adoption services, are all too 
acutely aware of the difficulties of finding sufficient, eligible people to apply to adopt 
children to cope with the current demand for placements and this is liable to increase 
with legislation that is currently being planned in connection with the situation of children 
of drug-addicted parents.  Therefore, the proposed measures to increase the range of 
eligible people, is very much to be welcomed and supported. 

As stated in our response to the Consultation paper, UNISON Scotland strongly 
supports the provision of statutory support services to all those involved in the adoption 
process.

Up to now there has been no protocol in Scotland for adoption support services. There 
have been cases where local authorities have abandoned children they have placed in 
other local authorities, leaving the receiving authority to resource the resultant 
disruption, which is unacceptable.   We are pleased this has been addressed in the Bill. 
Whilst we are pleased at the proposals contained in the Bill for provisions to introduce a 
national system of allowances for fostering and adoptions, we are concerned that this 
has not been extended to a national system of the training.  We hope this will be 
considered further during the passage of the Bill. 

One of the issues with which our members are particularly concerned, is the issue of the 
courts, where the processes are currently subject to considerable delays.   This problem 
was recognised by the Adoption Policy Review Group.  It is proposed that the Court will 
have a significant role in processing “permanence orders” as outlined in the Bill, but no 
timescales have been built in for dealing with these.  We anticipate this could cause 
difficulties as currently, attitudes, culture and power all contribute to making the current 
Court process less than satisfactory for Scotland’s most vulnerable young people.  We 
are concerned that the Bill does not appear to have taken this issue into account and 
would welcome the Education Committee’s consideration during the Stage I process 

Conclusion

UNISON Scotland welcomes the publication of the Adoption and Children (Scotland) Bill 
but would wish further consideration of the issues raised above, during the Committee 
stages.
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EDUCATION COMMITTEE 

Adoption and Children (Scotland) Bill 

Summary of Written Evidence   

1. The Adoption and Children (Scotland) Bill was introduced to the Parliament on 27 
March 2006. The Committee issued a call for evidence on 3 April 2006 with a closing 
date for responses of 12 May 2006.  A total of 33 responses were received; 11 from 
local authorities (one in their capacity as an adoption agency), 6 from individuals and 
16 from other organisations. A full list is given in Appendix 1. NB This summary does 
not include written evidence that was provided in support of oral evidence. 

2. Responses varied in the depth and detail of their comments. The main areas where 
comments were made were on the proposed permanence order and the proposals to 
extend joint adoption to unmarried couples (including same-sex couples). Comments 
were also made about the lack of provisions in the Bill relating to fostering and the 
interaction of permanence orders with the children’s hearing system. 

3. Additionally, many comments were made about drafting and the terminology used in the 
Bill. It is proposed that these are included as annexe to the Committee’s Stage 1 report, 
along with similar comments made in the written evidence from witnesses in the oral 
evidence sessions.  

4. Overall, respondents were supportive of the general principle of modernising and 
strengthening the legal framework of adoption. The remainder of this paper summarises 
the key themes arising, to assist the Committee in preparing its Stage 1 report.  It does 
not provide a comprehensive overview of the evidence received but rather draws out 
broad themes.

Local Authority Duties  

5. The Bill proposes giving local authorities new duties to draw up adoption service plans, 
provide post-adoption support and hold information, with regulated disclosure. The
majority of comments made on the proposed local authority duties were in 
relation to the post-adoption support proposals.

6. A few local authorities commented on the resource implications of the proposals 
to extend post-adoption support services. Dundee City Council stated that provision 
of post-adoption support services “will lead to significantly increased costs to the 
agencies required to provide such services”. Renfrewshire Council made a similar point 
and stressed that “if an assessment highlights a need for a service, resource and 
financial restrictions may be the determining factor on whether is a service is provided.” 

7. The Bill proposes that where an individual is being provided with post-adoption support 
services, a care plan should be drawn up. It is proposed that care plans will last for 3 
years.  A couple of respondents thought that some families will need help for much 
longer than 3 years.

8. This issue of which local authority should provide post adoption support services in 
situations where families have moved was raised by a few more respondents. 
Inverclyde Council commented on the “lack of specificity about which local authority 
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(placing authority or authority in which service user resides) has responsibility for the 
establishment and implementation of post-adoption care plans”.  

9. The Law Society of Scotland argued that that Bill should include provisions for a review 
of local authority decisions not to provide adoption support services, where needs have 
been established.

The Adoption Process - Grounds for Dispensing with Parental Consent  

10. The Bill proposes to simplify the grounds on which parental consent for an adoption 
order can be dispensed with. The proposed new grounds are that the parent or 
guardian cannot be found or is incapable of giving consent, or the welfare of the child 
requires the consent to be dispensed with. There were relatively few comments 
made about this aspect of the Bill.

11. The Adoption Policy Review Group (APRG) recommended that the grounds for 
dispensing with parental agreement should be changed to reflect provisions in the 
Adoption and Children Act 2002 (relating to England and Wales), but should be 
amended to reflect article 8 of the ECHR. The Bill proposes the same grounds as the 
2002 Act but with no amendments. Three responses all commented that this had not 
been taken into account in the Bill. Scotland’s Commissioner for Children and Young 
People thought that this would be appropriate, “especially as the child is equally entitled 
to benefit from its protection”. 

12. On a different note, Aberdeen City Council commented that, “Our concerns are that it 
leaves this open to interpretation and although it appears more child focussed it could 
potentially be used by agents representing birth parents to delay proceedings. 
Additionally, courts may find themselves embroiled in arguments about what constitutes 
the ‘welfare of the child’”.   

Increasing the Pool of Adopters

13. Section 31 of the Bill provides that applications may be made by married couples, (as 
current legislation allows) couples who are civil partners or couples who are neither 
married nor civil partners but who are living together “in an enduring family relationship”.

14. Where comment was made the majority of respondents were supportive of these 
proposals. Six respondents were specifically against the proposals.  

15. Many respondents who supported the proposals welcomed the fact that they reflected 
the changing nature of family structures in Scotland. The Scottish Episcopal Church 
commented that the proposals reflected “the now widespread acceptance that the 
stability of family life (in its various manifestations) is what is crucial to the well being of 
the child rather than whether the child’s biological mother and father  are both present in 
the ‘family home’ nor whether they are married or not”. Supporters of the proposals also 
argued that it may help to increase the potential pool of adopters. 

16. A number of respondents felt the proposals supported the child-orientated nature of the 
Bill, and would give children within the fostering and adoption system more stability. 
Scotland’s Commissioner for Children and Young People argued “the UNCRC’s 
insistence on the paramountcy of the child’s interests argues against any unnecessary 
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restrictions on the kind of people who can adopt. In all cases, the focus should be very 
much on what is best for the child concerned”.

17. A key theme arising from the submissions of those who disagreed with these proposals 
was the perception that unmarried couples were less likely to provide the same degree 
of security and stability to children as might be provided by married couples. One 
individual commented, “the evidence of the records of adoptions is that a partnership of 
man and wife as adoptive parents, increases the likelihood of the child growing up 
happy and secure”. Another individual thought that “the extension of joint adoption 
would prioritise an adult orientated agenda over the right of the child to have their best 
interests taken into consideration”.

18. A few comments were made about the use of the term “enduring family nature” in the 
context of couples who are neither married nor civil partners. The Law Society of 
Scotland thought this term “required to be defined”. Similarly Renfrewshire Council 
thought that “guidance or regulations under the Act would require to clarify the definition 
and reduce the potential for inconsistency.” 

Permanence Orders

19. The Bill proposes to abolish freeing orders and parental responsibilities orders and 
replace them with a permanence order. Generally the principles of the permanence 
order were welcomed. There was a general perception that the proposals would be 
more flexible, allowing individual circumstances to be taken into account. Comments 
also suggested that they would provide more stability for children. Angus Council 
anticipated that permanence orders “will reduce the time taken to legally secure the 
future of children in need of permanent placements and create more flexibility within the 
legal framework for dealing with these children”.

20. Despite the overall support for the concept of a new permanence order, many of 
the submissions highlighted issues about the way the provisions have been  
drafted in the Bill. There was also some lack of clarity about how the orders would 
work in practice. Detailed comments about drafting issues will be contained in the 
summary accompanying the Stage 1 Report. Some examples of the types of comments 
include:

 Implications for 16-18 year olds are not clear  
 They should be applied for by local authorities, rather than adoption agencies
 Unclear as to whether parents of a child retain the right to withhold their consent to 

the adoption of their child where their child is the subject of  a permanence order 
granting the child to be adopted

 The circumstances for revocation of an order require to be more closely defined
 Lack of clarity around the meaning of s91 and s92 (provisions relating to variation 

and revocation of permanence order).

21. Both the Scottish Children’s Reporter Administration (SCRA) and the Law Society 
of Scotland commented on the fact that the Bill does not set out the two grounds 
on which a permanence order should be sought, as recommended by the APRG.
The SCRA stated that the Bill’s provisions “offer a much less onerous test than that 
proposed in the Review and one which, as currently framed, is uncertain whether it is a 
test at all or merely something which the court is to have regard to.”
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Contact Orders

22. Section 100 of the Bill allows a natural parent to seek a contact order under the s11 of 
the Children’s Scotland Act 1995, after an adoption order has been made.

23. A number of respondents, including South Lanarkshire Council, Renfrewshire Council 
and the Law Society of Scotland argued that leave of court should be sought before 
an order under s11 could be made. This was recommended by the APRG. The Law 
Society of Scotland argued that “it is inconsistent to give greater protection against 
harmful applications to children subject to Permanence Orders than to adopted 
children”.

24. The Law Society also questioned limiting the s11 order to contact only. They thought 
there may be justification for other orders, for example, if an adoptive parent dies, a 
birth parent may seek to have the child return to live with him or her. 

25. A couple of respondents did not support the principle of allowing a natural parent 
to seek a contact order at all. Aberdeen City Council thought that the proposal 
“undermines the finality of an adoption order. Similarly, Inverclyde Council thought that 
the proposal was “potentially destabilising and undermines the security afforded by 
adoption”. They asked, “In whose interests is this section included, birth relatives or the 
child?” 

Fostering

26. In relation to fostering, two main themes emerged. One was the financing of 
fostering, particularly in relation to rates for fostering allowances. Secondly there 
were comments about the general lack of provisions in the Bill regarding 
fostering.

27. The Bill gives Scottish Ministers powers to make regulations about fostering allowances. 
Generally these proposals were welcomed. COSLA accepted “that the wide variation in 
fostering allowances needs to be addressed.”  However, there were a number of 
comments about the information contained in the Financial Memorandum regarding this 
particular aspect. Some responses cited the costs estimated in the 2005 report The 
Cost of Foster Care by BAAF and the Fostering Network as being a realistic 
assessment of the costs involved for foster carers.   

28. Although the provisions regarding fostering allowances were welcomed a 
number of respondents thought that the Bill could contain further provisions to 
improve fostering.

29. The Association of Directors of Education Scotland (ADES) noted that “we are advised 
that many of the recommendation from the Adoption Policy Review Group on fostering 
are likely to be agreed and introduced via regulations but as fostering is far more 
significant, complex and costly area of work than adoption and given the strong link 
between fostering and adoption, this appears to be a missed opportunity to introduce a 
comprehensive legislative and support framework for the care and welfare of children.” 
The Association of Directors of Social Work also argued that “it seems that the 
opportunity has been missed to bring together the different dimensions of family 
placement including kinship care, unrelated fostering, private fostering, domestic 
adoption and inter-country adoption.” 
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Access to medical information

30. The Bill proposes to give Ministers powers to make regulations in connection with 
disclosure of information about the health of the birth parents of a child who is to be, 
may be, or has been adopted. Regulations may allow information to be disclosed to the 
relevant child or the adopters. They may also prescribe the circumstances in which such 
disclosure may take place without the consent of birth parents.

31. There were a few comments in support of these provisions. Aberdeen City Council 
thought it was “child focussed and necessary in a world where medical advances can 
helpfully be taken advantage of, when this information is available.”

32.  The Scottish Council of Jewish Communities supported the sharing of information 
without consent of birth parent as “this is of particular importance where there may be a 
particular genetic predisposition to certain conditions in particular communities (for 
example Tay-Sachs disease in the Ashkenazi Jewish community)”.  

33. There was some acknowledgment, for example, by Angus Council, that the 
provision “needs to be managed sensitively.” Similarly the GMC were “concerned 
that issues of confidentiality are properly addressed to ensure that the correct balance is 
struck between the requirements of the adopted person and adoptive parents and the 
rights of the birth parents to confidentiality”.    

34. On the other hand, the BMA argued that legislative change was “not necessary or 
justified” and that “Any information that can be accessed and passed to children or their 
adoptive parents should be restricted to that which can be shown to be relevant and for 
which there are consent or public interest justifications. Any difficulties that are 
perceived to exist at present, where access is denied, could be resolved, in part, by the 
development and dissemination of guidance for medical and other clinical 
professionals”. They suggested that if the Bill remains as it currently stands they would 
prefer the regulations be subject to consultation and approved by Parliament. 

The Children’s Hearings System  

35. A few respondents highlighted the fact that the Bill does not contain any detail 
about the how the proposed permanence order fits in with the children’s hearing 
system and children on supervision requirements.

36. This issue was subject to discussion in the APRG report, which made a number of 
recommendations. The SCRA stated that “not all of these recommendations can be 
reflected in secondary legislation or good practice guidance and reference in the Bill will 
be required.”

The Financial Memorandum 

37. Many responses, particularly from local authorities, made comments about the 
Financial Memorandum. Comments suggested that some of the estimates made 
were not realistic and that costs had been underestimated. COSLA’s response 
appreciated that the Executive “sees the content of the Financial Memorandum as likely 
to evolve. This is welcomed as it is a description of where we are, and what we attribute 
the pressures within the system, to lack robustness.” 
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38. In relation to adoption support services, Dundee City Council Social Work Department 
argued that “overall we would argue that the proposals for the proposed extension of 
adoption support services are significantly under-resourced and funded”.

39. Furthermore, some responses argued that it would be unlikely, as suggested by the 
Financial Memorandum, that any savings would be made from children moving from 
residential accommodation to be adopted.  ADES noted that “this seems unlikely as the 
children in these placements are usually older, with more complex problems and for 
whom family life is less likely to work”.

40. ADSW argued that “as more children with more difficulties are placed for adoption, the 
costs increase. This point does not seem to be recognised in the Financial 
Memorandum”. They estimated that there are approximately 1,000 adoptions in 
Scotland where contact is a feature and that “most adoptions in the future will involve 
on-going work of this nature”.

41. The Scottish Legal Aid Board disagreed with the estimated £50,000 cost per annum of 
legal aid and though that this figure “may well be significantly higher”.  

Other Issues

42. A range of other specific comments were raised by respondents. The following is an 
example of the types of comments made: 

 The Bill should include provision for the remuneration of curators ad litem and reporting 
officers

 Consideration should be given to the creation of a family court to ensure that specialist 
sheriffs hear childcare cases.  

 Consideration should be given to how relative carers can be better supported in the 
context of the Bill

 There should be a national rate for adoption allowances  

Consultation

43. Where comments were made about the Executive’s consultation process these were 
generally positive, suggesting that the Executive had consulted effectively.
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Appendix 1: List of respondents submitting written evidence only 

Aberdeen City Council 
Aberdeenshire Council 
Association of Directors of Social Work 
Angus Council 
Anne Black 
Association of Directors of Education Scotland 
British Medical Association Scotland 
Cameron McLarty 
COSLA 
Donald Fleming 
Dundee City Council 
East Ayrshire Council 
Equal Opportunities Commission 
General Register Office for Scotland 
Hilda Jones 
Inverclyde Council  
Janys Scott 
John Hallett 
Law Society of Scotland 
NCH Scotland 
New Fossils Group 
North Lanarkshire Council 
Parents For Consultation 
Renfrewshire Council 
Royal College of Paediatrics and Child Health (Scotland) 
Scotland’s Commissioner for Children and Young People 
Scottish Borders Council 
Scottish Children's Reporters Administration 
Scottish Council of Jewish Communities 
Scottish Episcopal Church 
Scottish Legal Aid Board 
South Lanarkshire Council
UNISON
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SUBORDINATE LEGISLATION COMMITTEE

EXTRACT FROM THE MINUTES 

14th Meeting, 2006 (Session 2)

Tuesday 2 May 2006

Present:  

Dr Sylvia Jackson (Convener) Gordon Jackson  
Mr Kenneth Macintosh Mr Stewart Maxwell 
Mr Jamie Stone    

Apologies were received from Mr Adam Ingram and Murray Tosh  

Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following bill—  

Adoption and Children (Scotland) Bill at Stage 1 

and agreed to seek further clarification from the Executive. 
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Scottish Parliament 

Subordinate Legislation 
Committee

Tuesday 2 May 2006 

[THE CONVENER opened the meeting at 11:00]

Item in Private 

The Convener (Dr Sylvia Jackson): I welcome 
members to the 14th meeting in 2006 of the 
Subordinate Legislation Committee. I have 
apologies from Adam Ingram and Murray Tosh. I 
remind members to switch off their mobile phones 
and to insert their cards into their consoles. 

Item 1 is to ask members if they are content to 
take in private item 8 and all future consideration 
of the draft consultation paper on the regulatory 
framework inquiry. Is that agreed? 

Members indicated agreement.

Delegated Powers Scrutiny 

Legal Profession and Legal Aid (Scotland) 
Bill: Stage 1 

11:00 
The Convener: The committee was due to 

consider the Executive’s response to the Legal 
Profession and Legal Aid (Scotland) Bill. However, 
the Executive has not managed to meet our 
timetable for a response, so we will have to 
consider it at next week’s meeting. That might 
mean that we will have a bit extra to do at next 
week’s meeting but I am sure that we will cope. 

Stewart Maxwell is going to ask a question. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
Why did you think that I was going to say 
something? 

Normally we would expect to discuss the 
response today. Does the Executive having failed 
to respond to our points within the time available 
mean that we have lost a week, or will we get an 
extra week to consider the Executive’s response? 

The Convener: Do we have enough time? 

David McLaren (Clerk): We will discuss the 
response at next week’s meeting, so we will 
effectively have the same amount of time that we 
had initially. 

Mr Maxwell: If we had discussed the response 
this week we would have had three weeks to 
consider it, but if we discuss it next week we will 
have only two. 

David McLaren: The forward programme 
contains several bills that we have to consider. 
Each bill is individually timetabled and we have 
had to amend the timetable to account for the fact 
that the Executive has not responded. 

Mr Maxwell: So originally we had two weeks to 
consider the responses, and we will still get that. 

The Convener: Yes. We have had to stagger 
the consideration of bills through our timetable. 
We are still okay. 

Adoption and Children (Scotland) Bill: 
Stage 1 

The Convener: The bill is intended to 
modernise and extend the system of adoption in 
Scotland. It contains a large number of delegated 
powers, several direction-making powers, and it 
seeks to confer powers on the Court of Session to 
make court rules, and on the Registrar General for 
Scotland to make instruments. 

Section 2, “Local authority plans”, provides for 
the preparation and publication by local authorities 
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of plans for the provision of adoption services in 
their area. The Executive considers the list of 
consultees in section 2(3) to be comprehensive, 
but a power is taken to add to the list to take 
account of future developments. 

Are there any problems or are we content with 
the power? Members will see that it is subject to 
the negative procedure. Are we agreed? 

Members indicated agreement.

The Convener: The Executive has given the 
same rationale for the power taken under section 
3, “Assistance in carrying out functions under 
sections 1 and 2”, as for the power we have just 
considered. However, there is a question whether 
the regulations should be subject to consultation. 
Are members content with the power and that it is 
subject to the negative procedure, or should we 
ask the Executive to clarify the position on 
consultation? Stewart Maxwell is nodding. 

Mr Maxwell: I have no particular objection to the 
power, but it would be odd if bodies were just 
added to the list without any prior consultation. I 
assume that the Executive will consult, but I think 
that we should ask it to clarify the point. 

The Convener: Are we agreed that we should 
seek clarification on that point? 

Members indicated agreement.

The Convener: The provision in section 5, 
“Adoption agencies: regulations about carrying out 
functions”, will confer a power on ministers to 
make regulations for the carrying out of a 
registered adoption agency’s functions. It also 
provides the power to make regulations on local 
authorities’ functions in relation to adoption. Are 
we content with the powers and the fact that they 
are subject to the negative procedure? 

Members indicated agreement.

The Convener: Section 6 lists those persons 
who are eligible for pre-adoption services and the 
types of services included in that definition. 
Section 6(4) will confer a power on ministers to 
add to the list of types of pre-adoption services 
and a power to modify that list. Are members 
content with the power and the fact that it will be 
subject to annulment? 

Members indicated agreement.

The Convener: The provision in section 7(4), 
“Adoption support services”, is similar to that in 
section 6. Are we content with the power? 

Members indicated agreement.

The Convener: Section 20, “Restrictions on 
removal: child placed for adoption with consent”, 
will criminalise any attempt by a parent or 
guardian to remove a child from prospective 

adopters with whom the child is placed by an 
adoption agency. The regulations that will be 
made in exercise of the power are likely to be 
broadly procedural in nature. Are members 
content with the power and that it is subject to the 
negative procedure?  

Members indicated agreement.

The Convener: We move on to section 23, 
“Scottish Ministers’ power to amend period of time 
in sections 21 and 22”; there might be a few 
issues to discuss here. 

Section 23 confers a power on ministers to 
amend the period of five years that is mentioned in 
sections 21(1)(b) and 22(1)(b), which cover the 
period in which a child’s home has been made 
with the prospective adopters. 

Is it appropriate in principle to delegate a power 
to amend that five-year period once it has been 
fixed in the bill? In what circumstances would 
ministers want to exercise the power? Members 
will also note that there is no limit on the exercise 
of the power to increase or reduce the period of 
five years. 

Mr Kenneth Macintosh (Eastwood) (Lab): The 
provision verges on policy. It is a fairly important 
point, so we should ask the Executive why, if it has 
made up its mind that the period is to be five 
years, it wants the power to change that in future? 
We should write to the Executive and explore that 
issue. 

The Convener: We are seeking the Executive’s 
justification for wanting the power to change the 
time limit of five years. 

Mr Macintosh: If the Executive is happy with a 
five-year period at the moment, why does it want 
the power to change it? 

The Convener: Are there any other points? 
What about the fact that there is no limit on the 
exercise of the power to increase or reduce the 
period of five years? 

Mr Maxwell: I was going to make the point that 
Kenny Macintosh has just made. We should also 
ask similar questions about the lack of a limit; the 
Executive should either justify that or explain how 
it will change it. The five-year period is fairly 
important and it is odd to seek to allow such a core 
policy to be changed by subordinate legislation. To 
leave it completely open to change is even odder. 
We need a full explanation from the Executive. 

The Convener: We need to ask the Executive 
to clarify and justify those two points. Are we 
agreed? 

Members indicated agreement.

The Convener: Section 39, “Information to be 
kept about adoptions”, confers a power to make 
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regulations for specifying the information that an 
adoption agency must keep about adoptions, and 
the form in which it is to be kept. Are members 
content with the power and that it is subject to the 
negative procedure? 

Members indicated agreement.

The Convener: Section 40, “Disclosure of 
information kept under section 39”, will enable 
ministers to make regulations subject to 
annulment that will provide for disclosure of 
information by adoption agencies to adopted 
persons and others who are specified in the 
regulations. The Executive argues that the 
regulations will be administrative and not 
controversial. However, our legal advisers argue 
that the information that might be disclosed is 
potentially very sensitive, and it raises questions 
about data protection and a person’s right to 
privacy. 

Gordon Jackson (Glasgow Govan) (Lab): The 
power does seem to be a little more significant 
than the Executive describes it. I might not be right 
about that. Perhaps the Executive could give us a 
fuller explanation about how it envisages using the 
power. I want to query precisely what the 
Executive has in mind by pointing out to it that, on 
the surface, the matter seems to be quite sensitive 
rather than just a matter of administration. 

The Convener: We will seek further clarification 
from the Executive about how it will use the power. 
What about the proposed level of scrutiny? 

Gordon Jackson: One might follow from the 
other. 

The Convener: I know. Shall we put the two 
questions together? 

Gordon Jackson: Yes; obviously the two 
matters can be connected. 

The Convener: We should tell the Executive 
that we are concerned about the power and the 
level of scrutiny to which it will be subject. 

What does the committee think about an 
obligation to consult adoption agencies, given the 
restrictions and duties that the regulations will 
place upon them? 

Mr Maxwell: Again, much will depend on the 
Executive’s explanation for taking that approach. If 
we do not agree that information should be 
released in the way that is proposed we will not 
think that such consultation should take place. We 
should ask the Executive about the matter and 
then decide whether there should be an obligation 
to consult and, if so, how consultation should take 
place.

The Convener: The clerks tell me that we will 
have time to ask further questions after we receive 
a response from the Executive. Do members 

agree to ask the question that Gordon Jackson 
proposed that we ask? 

Members indicated agreement.

The Convener: The provision in section 47, 
“Post-adoption services”, closely mirrors the 
equivalent provision in section 6, which members 
thought was okay. Are members content to take 
the same view on section 47 as they took on 
section 6? 

Members indicated agreement.

The Convener: Section 48 will oblige a local 
authority to carry out an assessment of needs for 
post-adoption services when requested to do so. 
Are members content with the power, which will be 
subject to the negative procedure? 

Members indicated agreement.

The Convener: Section 55 will confer a power 
on ministers to make regulations that prescribe 
how a reassessment of needs for post-adoption 
services is to be carried out. The power is identical 
to the power in section 48, with which members 
were content. Are members happy with the power 
in section 55? 

Members indicated agreement.

The Convener: Section 56 will confer a power 
on ministers to issue directions to a local authority 
about the implementation of care plans. Although 
section 56 does not confer a power to make 
subordinate legislation, it could be argued that it 
confers a power to make directions that are 
legislative in character. I invite members’ views. 

Mr Macintosh: We could ask the Executive 
whether it will consider laying the directions before 
the Parliament and about the degree of 
parliamentary scrutiny that it expects the directions 
to receive. 

The Convener: Do members agree to do that? 

Members indicated agreement.

The Convener: Section 58 makes provision for 
regulations about adoption services and care 
plans. Are members content with the power, which 
will be subject to the negative procedure? 

Members indicated agreement.

The Convener: Section 60, on searches and 
extracts, makes provision for 
“The terms, conditions and regulations as to payment of 
fees, form and authentication of documents” 

under the Registration of Births, Deaths and 
Marriages (Scotland) Act 1965 to apply to 
searches in the proposed new adopted children 
register. Although there is no delegated power in 
that regard, the effect of the provision might be to 
extend the regulation-making power in the 1965 
act. 
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Mr Maxwell: There seems to be confusion 
about whether the regulation-making power will be 
extended. We should ask the Executive about the 
matter.

The Convener: Do members agree to ask the 
Executive to clarify its intention? 

Members indicated agreement.
The Convener: Section 64, “Restriction on 

bringing children into the United Kingdom”, will 
confer on ministers several powers to make 
regulations. The regulations will be subject to the 
negative procedure, with the exception of the first 
exercise of the power in section 64(8), which will 
be subject to the affirmative procedure. Are 
members content with the powers and the 
procedure that is to be followed? I think that in 
situations in which subsequent regulations will be 
less contentious than a first instrument, we have 
agreed that only the first exercise of the power 
should be subject to the affirmative procedure. 

Mr Maxwell: Perhaps the convener understands 
the matter more clearly than I do. Why should 
subsequent regulations be less controversial than 
the first set of regulations? 

Gordon Jackson: Stewart Maxwell is right to 
suggest that the subsequent exercise of a power 
is not necessarily less controversial than the first 
exercise of that power, but I suppose that 
subsequent exercises of a power tend to tinker at 
the edges of a matter rather than lay out the broad 
approach. In theory, subsequent regulations could 
be contentious. However, normal practice is to put 
down a marker when a power is first exercised 
and to make only non-radical changes when it is 
subsequently exercised. 

The Convener: I am trying to ascertain whether 
the Executive justifies its approach. Paragraph 55 
of the delegated powers memorandum says: 

“The first exercise of the power will be subject to 
affirmative resolution procedure, and subsequent exercises 
of it will be subject to negative resolution procedure. It is 
considered this degree of parliamentary scrutiny is 
appropriate. It mirrors the procedure applied to equivalent 
provisions of the Adoption and Children Act 2002 … It may 
be that negative procedure would be appropriate for all 
exercises of the power but it is noted that following 
comment by the Committee on Delegated Powers and 
Regulatory Reform in its 28th Report affirmative procedure 
was applied to the first exercise of the power under the 
2002 Act.” 

11:15 
Mr Maxwell: Can we ask the Executive to 

explain why the procedure that will be applied to 
the first exercise of the power should be different 
from the procedure that will be applied to 
subsequent exercises of the power? 

Gordon Jackson: I have no problem with the 
provision, but I also have no problem with Stewart 
Maxwell’s suggestion. 

Mr Maxwell: I am just curious about the matter. 

The Convener: I assume that if the approach is 
taken in other legislation, as the memorandum 
says, the Executive will find it easy to justify the 
approach. 

Mr Maxwell: The only explanation in the 
memorandum is that the approach is used 
elsewhere, which—to be frank—does not explain 
anything. 

The Convener: We will ask the Executive to 
justify its approach. 

We move on to section 65, “Preliminary order 
where child to be adopted abroad”. Subsection (3) 
will confer on ministers a power to make 
regulations to prescribe the requirements that 
must be met before an order under subsection (1) 
is made. The power will be subject to the negative 
procedure. The legal adviser suggests that the 
committee considers asking the Executive to 
clarify the intended use of the power. 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): We should do that. I am a 
layman and the Executive’s intention was not 
obvious to me when I read the provisions carefully. 
I would feel more comfortable if we knew a little 
about the thinking behind the approach. 

Mr Maxwell: In paragraph 80 of the legal brief, 
the legal adviser asks why the preconditions for 
the granting of an order are not set out in the bill. 
Can we ask the Executive that question? 

The Convener: In paragraph 81, the legal 
adviser says that the delegated powers 
memorandum
“does not give any information about the Executive’s plans 
in this area”— 

we will ask about that. The adviser goes on to say: 
“this is not an unimportant matter and accordingly before 

making a decision on the appropriateness of the 
delegation, the Committee may wish to ask the Executive 
how it is anticipated that this power is to be used.” 

Mr Maxwell: It would be useful to seek 
clarification on the matter and on the specific 
point.

The Convener: By “specific point”, do you mean 
the issue that is raised in paragraph 80? 

Mr Maxwell: Yes. 

The Convener: Okay. We will ask the Executive 
about the issue that is raised in paragraph 80 
when we ask about the power in section 65. 

Section 66 concerns “Restriction on removal of 
children for adoption outwith Great Britain”. 
Subsection (4) will confer on ministers a power to 
modify or disapply the restrictions on taking a child 
out of the UK that are set out in subsections (1) to 
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(3). The power will be very similar to the one in 
section 64(8), which we discussed. Are members 
content with the power and that the regulations will 
be subject to annulment? 

Mr Maxwell: The approach is similar to the one 
that we discussed in relation to section 64, 
whereby the affirmative procedure will apply to the 
first exercise of the power but not to subsequent 
exercises of the power. We should ask why that is. 

The Convener: We will ask the question that we 
are asking in relation to section 64. 

Section 67, “Regulations under section 64: 
offences”, will make it an offence for a person to 
bring, or cause another person to bring, a child 
into the UK without first having complied with the 
requirements of sections 64(5) or 64(6). The 
requirements must be fulfilled at the time when the 
child is brought into the UK 
“or before any later time which may be prescribed by 
regulations made by the Scottish Ministers.” 

The legal adviser suggests that the power will 
have an effect similar to that of a Henry VIII power, 
because it will enable the bill’s effect to be altered. 
The adviser says that there is little background 
information on the need for the power or the 
circumstances in which it might be used. Should 
we ask the Executive about the matter? 

Mr Stone: Yes, we absolutely should. I seek 
reassurance on the matter. The proposed power 
seems to be fairly draconian, to say the least. I am 
sure that there is an explanation for the approach 
and I would like to hear it. 

The Convener: We really need to know why the 
power has been taken and how it is to be used.  

Members indicated agreement.

The Convener: Are we content with the power 
in section 68, “Declaration of special restrictions 
on adoptions from abroad”, which is subject to the 
negative procedure?  

Members indicated agreement.

The Convener: Section 69 places a duty on 
ministers to review the restricted countries list and 
to revoke an order under section 68(3) if they no 
longer have reason to believe that practices in a 
country make it contrary to public policy to bring 
children to the UK for adoption. Are there any 
issues about the power? 

Gordon Jackson: It just cancels the previous 
power—unless I have not understood.  

The Convener: Are we happy that it is subject 
to the negative procedure? 

Members indicated agreement.

The Convener: Are members content with the 
powers under section 70, “The special 

restrictions”, which are subject to the negative 
procedure? 

Gordon Jackson: They relate to the procedure 
to be followed rather than the criteria to be 
followed—if members follow me.  

The Convener: Is there anything in particular? 

Gordon Jackson: No. I am just saying that it is 
a procedural matter, rather than being about 
substantive criteria.  

The Convener: Yes. Are we content with the 
power under section 71, “Imposition of extra 
conditions in certain cases”, which is subject to the 
negative procedure? Do any points arise? 

Gordon Jackson: No—these are sensible 
things.  

The Convener: Section 72 confers on ministers 
a power to charge a fee to adopters for services 
provided in relation to adoptions. It is not a 
delegated power, but there is a question whether 
the power to charge fees should be prescribed in a 
Scottish statutory instrument to allow some 
parliamentary scrutiny.  

Gordon Jackson: I agree with that. Provisions 
involving charging should be put in SSIs when 
charges are made or changed. As the legal brief 
points out, court fees are determined in that way. I 
cannot see any reason why such provisions would 
not go in an SSI. It is not something that will be 
argued about or fought over.  

Mr Maxwell: I knew that court fees were 
decided in that way. Does anybody have any 
knowledge about how other fees are set? 

Gordon Jackson: Licensing fees? 

The Convener: There are certainly some 
examples of SSIs being used for fees. 

Mr Maxwell: It seems to be more normal to 
have them determined in SSIs. Gordon Jackson is 
right. That is what we usually have.  

Gordon Jackson: We should ask.  

Mr Maxwell: Yes, I think that we should ask.  

The Convener: Let us ask the Executive to 
explain why the power to charge is not prescribed 
in an SSI. 

Gordon Jackson: We will not die in a ditch over 
it, but we should ask.  

The Convener: Are we content with the power 
under section 73, on the meaning of “overseas 
adoption”, and on its being subject to the negative 
procedure? 

Members indicated agreement.

The Convener: Section 75, entitled “Section 74: 
supplementary provision”, allows the Court of 
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Session, on an application, to annul a European 
convention on human rights adoption or an 
overseas adoption.  

Gordon Jackson: Again, it is about procedure 
rather than substance. Is that right? 

The Convener: I think so, but it is suggested 
that we ask the Executive why it has not been 
conferred on the court itself to regulate the 
procedure by means of court rules. Shall we ask 
that question? 

Gordon Jackson: Sure. 

Mr Maxwell: Particularly as that approach is 
used elsewhere in the bill. It is interesting.

The Convener: Does the legal brief cover that?  

Mr Maxwell: Yes. 

The Convener: Where is it being used 
elsewhere? 

Mr Maxwell: The brief does not say where, but 
paragraph 108 explains that that approach is used 
in other sections of the bill. We should ask why 
different approaches are being used. There is no 
explanation of that.  

The Convener: We will ask for clarification on 
that. Basically, it is a procedural matter, as you 
said.  

Are we content with the powers under section 
77, “Adoption allowances schemes”, which is 
subject to the negative procedure? 

Members indicated agreement.

The Convener: The provisions in section 78, 
“Disclosure of medical information about parents 
of child”, are similar to those in section 40. They 
confer on ministers a power to make provision for 
the disclosure of information about the health of 
the natural parents of a child who is to be or has 
been adopted. That is a sensitive matter. 

Mr Macintosh: As the legal brief says, there is a 
lot of detail involved, so it is probably appropriate 
for the provisions to be dealt with as subordinate 
legislation. There are some major policy issues to 
be discussed. At the very least, we should draw 
the lead committee’s attention to the provisions. 
When the Joint Inspection of Children’s Services 
and Inspection of Social Work Services (Scotland) 
Bill was going through recently, we had a huge 
debate about the disclosure of medical 
information. No matter how guarded and protected 
medical information is, the basic principle that 
medical notes are private could be progressively 
undermined.  

It is a sensitive point and, given that sensitivity, 
we should, in addition to flagging up the policy 
issues to the lead committee, ask the Executive if 
the annulment procedure is the best one to use. 

Any changes to be made in future, which are the 
concern for us, might be more suitably subject to 
the affirmative procedure at the very least.  

Mr Stone: I echo what Ken Macintosh has said. 
I have colleagues—not on the committee—who 
would be anxious about this aspect of the bill. For 
the sake of good governance, we need to inquire 
and probe a bit more on this point. I agree with 
Ken entirely about the sensitivity of the matter.

The Convener: We will ask for further 
justification of the decision. 

Mr Stone: I am not trying to rock the boat, but I 
think that we should ask about that.  

The Convener: Are we happy about the 
negative procedure being used for the powers 
under section 98, which is headed “Notification of 
proposed application for order”?  

Members indicated agreement.

The Convener: Are we content with the power 
in section 99, “Child subject to supervision 
requirement: duty to refer to Principal Reporter”?  

Members indicated agreement.

The Convener: Are we happy with the power in 
section 103, “Regulations about fostering 
allowances”?

Members indicated agreement.

The Convener: In section 108, “Ancillary 
Provision”, the procedure is as usual affirmative 
where the order amends primary legislation and 
annulment otherwise. Are we content with the 
power and the procedures? 

Members indicated agreement.

The Convener: Are members happy with the 
power under section 113, “Short title and 
commencement”? It is not subject to parliamentary 
procedure. 

Members indicated agreement.

The Convener: Schedule 2 covers minor and 
consequential amendments to the Children 
(Scotland) Act 1995. There are two powers to 
consider. Are we content with the power in 
paragraph 1(4)(b), which is subject to the negative 
procedure? 

Members indicated agreement.
The Convener: Are we content with the power 

in paragraph 1(4)(f), which is also subject to the 
negative procedure?  

Members indicated agreement.
The Convener: Turning to rules of court, the bill 

contains several provisions conferring power on 
the court to make rules to regulate the various new 
procedures that are introduced by the bill. Are we 
content with those powers? 
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Mr Maxwell: Those are the powers that we were 
looking for earlier.  

Gordon Jackson: Bearing in mind the fact that 
we think that the procedures should not be 
regulated at all in future, it would be a bit churlish 
to have a look at them now. 

Mr Maxwell: We will just gloss over that. 

The Convener: It seems that there might be 
some drafting errors in the provisions concerning 
the registrar general. Paragraphs 1, 6 and 7(4) of 
schedule 1 contain delegated powers conferred on 
the registrar general to make regulations in 
relation to various aspects of the registration 
process. Although the delegated powers 
memorandum states that the powers are 
exercisable by statutory instrument, the bill does 
not provide for that. Are members happy that we 
ask the Executive to confirm whether it intends for 
regulations made by the registrar general to be 
exercisable by SSI and, if so, why that has been 
omitted from the drafting of section 109? 

Members indicated agreement.

Scottish Schools (Parental Involvement) 
Bill: as amended at Stage 2 

The Convener: No supplementary delegated 
powers memorandum has been provided by the 
Executive in this instance, as it does not consider 
that any of the delegated powers in the bill as 
introduced have been substantially amended or 
that any new powers have been introduced. There 
is therefore no requirement for us to report on the 
bill at this stage. The only concern that the 
committee raised with the lead committee at stage 
1 related to section 19, which confers power on 
ministers to issue guidance to various bodies.  

Members will note what has been said in 
response to us. The Executive noted our concern 
that the bill did not provide for any parliamentary 
scrutiny or publication requirement in respect of 
the guidance, and it assured the committee that it 
intended to consult parent councils fully before 
issuing any guidance. The Executive anticipated 
that the matter would be revisited at stage 2. Are 
we happy to note the response? Are there any 
other points to raise? 

Mr Maxwell: No, I think that we should leave it 
at that. Ken Macintosh is on the Education 
Committee, is he not? 

Mr Macintosh: Yes, I am. There is plenty of 
education guidance, some of which is published. 
Much of the guidance is scrutinised by the 
Parliament, but there will be no need for 
parliamentary scrutiny of guidance to parent 
councils. 

The Convener: We will note the amended 
provision. 

Executive Responses 

Public Appointments and Public Bodies 
etc (Scotland) Act 2003 (Treatment of 
Office or Body as Specified Authority) 

Order 2006 (draft) 

11:30 
The Convener: We asked the Executive when it 

will make the order and bring it into force, which is 
critical in determining the vires of the order. The 
Executive responded that it will make the order as 
soon as possible after the draft order is approved 
by the Parliament, so the order is likely to be made 
at the end of May or in early June. We should 
draw the draft order to the attention of the lead 
committee and the Parliament on the ground that 
further information was requested from and 
supplied by the Executive. We could also draw 
attention to the problems that might arise in 
relation to the vires of the order while the Police, 
Public Order and Criminal Justice (Scotland) Bill 
has not at least been passed by the Parliament. 

Mr Maxwell: The legal brief describes the 
procedure at Westminster for determining when a 
bill can make reference to another bill, but the 
Scottish Parliament has no similar procedure. The 
Justice 2 Committee, of which I am a member, has 
completed stage 2 consideration of the bill, so 
stage 3 will happen soon. Is the problem just 
theoretical? 

The Convener: I think so. 

Mr Maxwell: I understand the problem. The 
approach makes me slightly nervous, but the bill 
will be passed and I foresee no problems in 
relation to the aspect of the bill that is relevant to 
the draft order. 

The Convener: Shall we report on that basis? 

Members indicated agreement.

Private Water Supplies (Scotland) 
Regulations 2006 (SSI 2006/209) 

The Convener: We asked the Executive to 
explain why regulation 37(1) begins: 

“with effect from 3 July 2006”, 

given that all the regulations will come into effect 
on that date. The Executive acknowledged that the 
words are unnecessary but explained why it used 
them. Shall we draw the attention of the lead 
committee and the Parliament to the Executive’s 
response? 

Members indicated agreement.
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Scottish Parliament 

Subordinate Legislation 
Committee

Tuesday 16 May 2006 

[THE CONVENER opened the meeting at 10:31]

Delegated Powers Scrutiny 

Adoption and Children (Scotland) Bill: 
Stage 1 

The Convener (Dr Sylvia Jackson): I welcome 
members to the 16th meeting in 2006 of the 
Subordinate Legislation Committee, and remind 
members to switch off their mobile phones and put 
their cards into their consoles. 

The committee considered the Adoption and 
Children (Scotland) Bill two weeks ago and we 
asked the Executive several questions. 

On section 3, “Assistance in carrying out 
functions under sections 1 and 2”, we asked 
whether the regulations ought to be the subject of 
prior consultation with the affected bodies. The 
Executive has stated that they will be. 

Are we content with the power and that it is 
subject to the negative procedure? 

Members indicated agreement.

The Convener: On section 23, “Scottish 
Ministers’ power to amend period of time in 
sections 21 and 22”, we asked the Executive to 
justify the delegation of the power and to clarify in 
what circumstances it anticipated that it would be 
exercised. The committee received a helpful 
response from the Executive that section 23 
simply restates the provision in the Adoption 
(Scotland) Act 1978, which provision has not been 
exercised in the intervening 28-year period. The 
Executive has, however, agreed to consider the 
matter further at stage 2. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I understand the Executive’s argument and I do 
not have any big problems with it. However, if the 
provision has never been used in what is 
effectively three decades, do we need it? 

I also note that the Executive concedes that the 
provision is different to the parallel provision in the 
Adoption and Children Act 2002, so it is not as 
straightforward as saying, “This is the way it has 
always been, so it is right that it should continue in 
that way.” Also, although the Executive has said 
that it will consider the matter further, it has not 

committed itself to any changes. We should 
therefore keep an eye on the bill at stage 2, as 
well as making the lead committee aware of our 
concerns. A number of points are still up for 
debate. 

The Convener: So we will report our concerns 
about section 23 to the lead committee and give it 
the Executive’s response, and we will monitor the 
matter at stage 2. 

Mr Maxwell: Yes. 

The Convener: On section 40, “Disclosure of 
information kept under section 39”, we asked the 
Executive to clarify the scope of the regulations 
and say why the power will be subject only to the 
negative procedure, given that the issue is 
potentially sensitive. We also asked about plans 
for consultation. 

The Executive has indicated that its intention is 
broadly to restate the regulations that currently 
govern the disclosure of adoption information, and 
has argued that the negative procedure is 
therefore appropriate. 

If members check the legal brief they will see 
that two issues have been raised. The first is 
about the possible extension of the scope of the 
people to whom adoption information can be 
given, and the second is about the nature of that 
information. Do members share those concerns? 

Mr Maxwell: I share both those concerns. I am 
less concerned about the first point because of the 
European convention on human rights, which 
contains restrictions for confidentiality and the 
protection of private life, but I think that the bill is 
still slightly unclear. 

I am slightly more concerned about the second 
point. As the legal brief points out: 

“The power in section 40 is to disclose information ‘kept 
by virtue of section 39’. Unfortunately, the information in 
section 39 is itself to be prescribed in regulations”, 

and we do not know what those regulations will 
be. The argument is almost circular. It might be all 
right, but until we see the regulations, we do not 
know. The question of the nature of the 
information that can be disclosed is very open. 

Mr Kenneth Macintosh (Eastwood) (Lab): The 
Executive makes it clear that the information that it 
wants to be able to disclose is that which is 
already covered by existing regulations; that is 
quite helpful. We should draw the lead 
committee’s attention to the points that the 
Executive and Stewart Maxwell have made. 

The Convener: Do you think that we should go 
a step further and ask whether the negative 
procedure should be changed to the affirmative? 

Mr Macintosh: No. 
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Mr Maxwell: I do not know. I am not absolutely 
sure. It would depend upon the nature of the 
information. I hear what Kenny Macintosh is 
saying about the existing regulations, but section 
40 is still slightly open-ended on the first point 
about the people to whom the information can be 
given, and slightly vague on the second point 
about the nature of that information. We probably 
do not need to ask for the negative procedure to 
be changed to the affirmative, but it is difficult to 
say either way from the information that we have. 
As Kenny Macintosh has already said, we should 
just pass on our concerns to the lead committee. It 
will be up to that committee whether to take up 
those points and question the minister. 

The Convener: Jamie, are you in agreement? 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I am, yes. 

The Convener: We will highlight paragraphs 14 
and 15 of the legal brief—particularly paragraph 
15—to the lead committee. We will leave the 
question of whether the procedure should be 
affirmative, but say that we have concerns and 
would like the lead committee to find out more 
information about those points. 

Mr Maxwell: Perhaps we should go back to the 
issue at stage 2 if we get further information. The 
minister’s evidence to the lead committee might 
help us. 

The Convener: Yes. 

On section 56, “Care plans: directions”, we 
asked the Executive why the bill does not provide 
for any directions to be subject to parliamentary 
scrutiny. The Executive said that the care plan is 
local authority administrative practice that is not 
currently in legislation, so it considers that 
directions are appropriate. Are members happy 
with that? 

Members indicated agreement.

The Convener: We asked the Executive to 
clarify the meaning of section 60, “Searches and 
extracts”. It said that the section simply applies 
current regulations to the new adopted children 
register. Paragraph 23 of the legal brief says: 

“It does appear to us, nevertheless, that the effect of 
subsection (1) is to extend the existing regulation making 
power by applying the provisions of the regulations made 
under it to the new Adopted Children’s Register. To that 
extent, it might have been expected that the Executive 
would have made some comment about this provision in 
the DPM.” 

Paragraph 24 of the legal brief also observes 
that the drafting technique would have helped with 
transparency, but that is just an additional point. 
Should we report to the lead committee just on the 
legal adviser’s first point? 

Mr Macintosh: I am satisfied with that. 

Mr Maxwell: It is an administrative matter. 
Perhaps we should report just that we asked the 
Executive for clarification. 

The Convener: We should also report the 
Executive’s response. 

Mr Maxwell: Yes. That is fair enough. 

The Convener: On section 64, “Restriction on 
bringing children into the United Kingdom”, we 
asked why the power given in section 64(8) will be 
subject to the affirmative procedure only the first 
time that it is exercised. Stewart Maxwell will 
remember that he raised that particular issue. 

Mr Maxwell: I remember the debate that we had 
on this issue. At that time, it did not seem clear 
why the first set of regulations should be made 
under the affirmative procedure and subsequent 
ones under the negative procedure. The 
explanation from the Executive is reasonable and 
has made matters clearer. I still have slight 
concerns about the issue because, at the end of 
the day, it means that the Executive could make 
major and substantive changes in future 
regulations that would be subject only to the 
negative procedure. However, given the 
explanation, I am content with the Executive’s 
proposal. 

The Convener: Jamie, do you have any further 
thoughts? 

Mr Stone: I accept the view of Mr Maxwell, our 
leader on this particular issue. If he is content, so 
am I. I am the new boy on the beat, you see. 

The Convener: We should tell the lead 
committee that we had concerns about this issue 
and that, although the response from the 
Executive has given us some clarification, we 
have some reservations on the ground that we do 
not know the magnitude of any issues that may be 
dealt with by this means on subsequent 
occasions.  

Mr Maxwell: It is important that we point that 
out.

Mr Macintosh: The explanation from the 
Executive is sensible. I thought that we were keen 
on the idea of using the affirmative procedure in 
the first instance and using the negative procedure 
thereafter, as that seemed to get the balance right 
between scrutiny and Executive action. In this 
case, the Executive says that the first use of the 
measure will be not to criminalise parents and it 
does not intend to make any policy changes after 
that point, only minor administrative changes. That 
is a good explanation and a sensible use of the 
power.

The Convener: It is a sensible procedure, but 
we are unclear about what any subsequent 
changes might be, which means that we do not 
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know whether the negative procedure would be 
adequate. That is the problem.  

Mr Maxwell: Yes. Effectively, we are just talking 
about asking a question. I was much more 
concerned about the issue last week, before I read 
the explanation. I was in favour of the affirmative 
procedure being used until I read the Executive’s 
response. Now I accept that its proposal is 
sensible. However, a question remains about the 
use of the power. It is not restricted, which means 
that the Executive could make further substantive 
changes. I accept that it probably will not do so, 
but it is worth pointing out to the lead committee 
that that is the case.  

The Convener: That sums it up quite well. Do 
we agree to follow the course of action that I 
outlined? 

Members indicated agreement. 

The Convener: On section 65, “Preliminary 
order where child to be adopted abroad”, the 
committee asked the Executive to clarify the 
intended use of the power. The Executive has 
explained that the power will specify administrative 
preconditions on the granting of the order by the 
court. Are we content with the power and that it is 
subject to the negative procedure? 

Members indicated agreement. 

The Convener: The provision in section 66 
raises the same question about the level of 
scrutiny as was raised by section 64(8), which we 
discussed earlier. In this case, the child is being 
taken out of the United Kingdom for adoption. 

Are we similarly content with the power and that 
it is subject to the affirmative procedure in the first 
instance and the negative thereafter? 

Members indicated agreement. 

The Convener: On section 67, “Regulations 
under section 64: offences”, we asked the 
Executive about the scope of the power and how it 
envisages using it. The Executive has said that the 
power is intended to extend the time for 
compliance with the conditions and requirements 
set out in section 64. 

Mr Maxwell: The provision is practical and 
sensible. As the legal brief points out, however, if 
the issue had been explained in the delegated 
powers memorandum in the first place, we would 
not have needed to enter into this discussion.  

The Convener: Are we content with the power 
and that it is subject to the negative procedure? 

Members indicated agreement. 

The Convener: On section 72, “Power to 
charge”, we asked the Executive to explain why 
the determination of fees was not to be provided in 

a statutory instrument. The Executive has argued 
in its response that its approach is consistent with 
that taken in England and Wales and that its 
intention is to take a unified approach to fees 
charged in the UK. The legal brief suggests that it 
would be possible to have an SSI and maintain a 
unified approach. What are members’ views on 
this issue? 

Mr Macintosh: I think that we should pass it to 
the lead committee. The Executive could have 
taken either route. It chose to take this route and 
that is fine by me. 

10:45 
The Convener: Is this something that we feel 

strongly about or should we simply report what the 
Executive has told us? 

Mr Maxwell: I suggest that we just report it. I 
agree with the points that were made in the legal 
brief about the irrelevance of the Executive’s 
argument. We have had other examples of things 
being done differently but with the same end in 
sight. It does not seem to be a reasonable 
argument that we must have exactly the same 
process as England and Wales in order to reach 
the same end. I accept what the legal brief says, 
but agree with Ken Macintosh that we should just 
pass on our comments to the lead committee.  

The Convener: The other thing that our legal 
advisers have told me is that, in plant health 
regulations, the Executive has gone down the 
different route of using an SSI. 

Mr Maxwell: Ken pointed out that the Executive 
could have chosen either route. There is not a lot 
to say beyond that, whether or not you agree with 
the choice. Perhaps we could inform the lead 
committee of the point that you have just made.  

The Convener: I will ask our legal advisers for 
fuller advice on that. 

Mr Maxwell: Is it just me or do we always use 
plant health regulations as an example? They 
seem to come up rather a lot.  

The Convener: Are members content to follow 
the suggested action? 

Members indicated agreement. 

The Convener: On section 75, “Section 74: 
supplementary provision”, we asked why this 
procedural matter was to be determined by 
ministers in regulations and not by the court itself. 
In its response, the Executive has indicated that 
the detail of the annulment application should be 
amalgamated into the regulations that ministers 
plan to make. 

Are we content with the power and that it is 
subject to the negative procedure? 

Members indicated agreement. 
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The Convener: On section 78, “Disclosure of 
medical information about parents of child”, the 
concerns that we raised were similar to those that 
we raised on section 40, which we discussed 
earlier. We asked the Executive to provide 
clarification of its decision to delegate the power 
and why it will be subject only to the negative 
procedure. It has undertaken to consider the 
matter further at stage 2. 

Are we content to monitor the position at stage 2 
and to report our concerns and the Executive’s 
response to the lead committee? 

Members indicated agreement. 

The Convener: With regard to the Registrar 
General, we asked the Executive to confirm 
whether it intends regulations made by the 
Registrar General to be exercisable by statutory 
instrument. The Executive has confirmed that that 
is its intention and that it intends to bring forward 
an amendment at stage 2. 

Are we content with the response? 

Members indicated agreement. 

Police, Public Order and Criminal Justice 
(Scotland) Bill: as amended at Stage 2 

The Convener: We will consider the bill today 
and next week. The stage 3 debate will be held on 
Thursday 25 May. 

On section 4, “Strategic priorities of the 
Authority”, members may recall that, last 
December, we asked the Executive to re-examine 
its decision not to make the determination on the 
strategic priorities of the Scottish police services 
authority in the form of a statutory instrument. 
Members will have received a copy of the 
Executive’s response with their papers. It gives a 
number of examples of times when the Executive 
has followed a route similar to that which it has 
taken in this instance. With regard to the education 
example, the Executive points out that that was 
completely different, as it affected every school. 

Are we content to accept the provision as 
currently drafted, or do we want to pursue the 
point with the Executive? 

Mr Macintosh: The Executive makes a good 
case. Again, this is a situation in which it could 
have followed various routes and there would 
have been precedents for doing so. There are acts 
that deal with police powers and police bodies and 
leave matters to ministerial direction, while the 
Standards in Scotland’s Schools etc Act 2000 
says that the ministers’ decisions about national 
priorities must come before the Parliament. Do we 
have time to draw that to the attention of the lead 
committee?

The Convener: We will have. 

Mr Macintosh: We should do that, because the 
sort of control that is exercised over such bodies 
really makes which route the Executive goes a 
matter of policy. The Executive certainly makes a 
case that what ministers must direct are Executive 
actions that are mostly administrative.  

The Convener: According to the clerk, if we 
pass any points to the lead committee this week it 
will be unable to consider them. We should report 
straight to the Parliament. 

Mr Maxwell: I was not entirely convinced by the 
argument in the Executive’s letter that the example 
from the 2000 act is about national priorities and 
that the bill is not. My understanding is that both 
the bodies referred to—the Scottish crime and 
drug enforcement agency and the Scottish police 
services authority—will be national bodies and not 
localised in any way. They will stand apart from 
the various police forces. If national priorities in 
education can be put forward, I do not see why 
national priorities for those two national bodies 
cannot be put forward in the same way. The 
Executive’s argument is weak. That said, I do not 
have any particular problem with the issue; it is 
just that the Executive’s explanation does not 
really stand up.  

Murray Tosh (West of Scotland) (Con): I have 
some sympathy with that, but the Executive makes 
it clear that it will determine strategic priorities by 
means that it says will be “consultative and 
transparent”. That takes care of any practical 
concerns that we might have.  

The Convener: You are right. The Executive 
makes a big thing about being consultative and 
transparent. I propose that we report to the 
Parliament that we have got our clarification.  

Members indicated agreement.

The Convener: We move to further and 
amended delegated powers. On section 21, 
“Regulations relating to the Agency”, we had no 
observations at stage 1 on the powers contained 
in section 21(1). The additional powers simply 
correct omissions from the original list. Are 
members content with the powers and that they 
are subject to the negative procedure? 

Members indicated agreement.

The Convener: On section 37, “Power of 
Commissioner to discontinue reconsideration” 
section 37(3)(c) has been amended in relation to 
the commissioner giving directions to the 
reconsidering authority to consider a complaint. 
The change widens the category of people to 
whom such directions may be given. The 
committee was content with the power in its 
original form. Are we content with the power and 
that it is subject to the negative procedure? 

Members indicated agreement.
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ADDITIONAL WRITTEN SUBMISSIONS TO THE FINANCE COMMITTEE 

SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL WORK 
(ADSW)

ADSW has serious misgivings about the underlying assumptions in the Financial 
Memorandum. We are unaware of any local authority, acting as a fostering and 
adoption agency, which is managing to provide for current needs within allocated 
budgets. Many local authorities are incurring significant overspends, particularly in 
relation to fostering but adoption costs are also rising. Detailed comments are 
made in relation to individual paragraphs. 

367. ADSW believes that the numbers of children requiring to be accommodated 
across Scotland is rising. There would have to be huge increases in the number of 
children placed for adoption to relieve pressure in fostering and residential group 
care. Even a modest increase in the number of children placed for adoption is 
difficult to predict because we do not know whether the increased eligibility to 
adopt will translate into more children becoming attractive to adopters. Are the 
new adopters going to want older children, children with disabilities and sibling 
groups? If they do not want these children, it follows that no more children will be 
adopted.

368. ADSW does not accept that the Bill’s provisions will lead to a “moderate” 
increase in costs because the number of children in public care is growing. We are 
accommodating more younger children for longer. 

369. We do not accept that the cost of adoption is automatically “much lower” than 
fostering and residential care. Children who go on to become adopted by their 
temporary foster carers (a rich source of recruitment for adopters although this 
drains the pool of temporary carers) often costs local authorities the same amount 
of money because carers cannot afford to lose the allowances and fees. 
Furthermore it is unlikely that any savings accrued in education or health are going 
to be handed over to Family Placement. 

370. As more children with more difficulties are placed for adoption, the costs 
increase. This point does not seem to be recognised within the Financial 
Memorandum.

371. ADSW agrees that the costs of actually providing services to people affected 
by adoption need to be calculated, not just the costs of assessing people.  As the 
nature of adoption changes, so do the associated costs. Closed adoption was 
much cheaper than adoption involving contact with birth family members. We 
estimate there are approximately 1,000 adoptions in Scotland where contact – in 
some instances direct contact with siblings and other family members – is a 
feature. Most adoptions in the future will involve on-going work of this nature. 

379. Again ADSW disputes the assumption that there will be savings associated 
with the introduction of this Bill. 
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380. Any savings from permanence orders are likely to be marginal at best – the 
costs of writing a report (in a context where requests for reports are increasing 
substantially) and attendance at Children’s Hearings in respect of the children 
subject to the new order. 

382. Domestic adoption is much more expensive to public authorities than inter-
country adoption. Included in the costs are often legal fees, recruitment (including 
costly advertising – possibly £400,000 plus is spent in Scotland on recruitment 
campaigns), introductions, and equipment/adaptations. This latter cost will 
increase significantly if more children with disabilities become attractive to 
adopters.

385. This paragraph appears to contradict the essential premise of the Bill, namely 
that more children should be adopted. It surely follows that if more children are 
adopted, more people will seek support services. ADSW believe that support 
services are under-used due to lack of available funded services, rather than any 
consumer disinterest.

387. ADSW is concerned that adopters may seek payment of cash in lieu of 
services for therapeutic services not available from statutory agencies but 
obtainable at great cost from the private sector – the associated costs could be 
huge.

388. ADSW wishes to stress that the children who are set to benefit from this Bill – 
children who would not otherwise be adopted – are exactly the children who do 
have “special circumstances” and therefore are increasing likely to require the 
payment of adoption allowances. 

389. ADSW supports the BAAF/TFN position on the costs of fostering. We believe 
these are the actual costs and that local authorities should be funded to meet 
them.

391. We categorically reject the idea that few birth parents contest freeing and 
adoption orders. Our experience is that not only are families contesting, they are 
hiring counsel to do it, pushing local authority legal advisers to hire counsel as 
well.

SUBMISSION FROM THE BRITISH ASSOCIATION FOR ADOPTION AND 
FOSTERING (BAAF SCOTLAND)

The British Association for Adoption and Fostering is the leading UK membership 
organisation and charity for all those concerned with adoption, fostering and 
childcare social work, and operates on an inter-disciplinary basis.  In Scotland, all 
adoption and fostering agencies are members and BAAF Scotland works closely 
with member agencies and other voluntary organisations, groups and individuals 
to:

 promote and develop high standards in adoption, fostering and child 
placement services; 
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 promote public and professional understanding of adoption, fostering, and 
the life-long needs of children separated from their birth families; 

 ensure that the developmental and identity needs of looked after children 
are respected and addressed by social work, health, legal and educational 
services;

 inform and influence policy makers and legislators, and all those 
responsible for the welfare of children and young people. 

Consultation

BAAF Scotland participated in the Adoption Policy Review Group and the 
subsequent consultations.  BAAF Scotland welcomes the Adoption & Children 
(Scotland) Bill and believes that its implementation, if properly resourced, has the 
capacity to make a significant difference to the lives of some extremely vulnerable 
children. 

Costs 

BAAF welcomes the financial memorandum as an initial approach to estimating 
the costs of implementing this important piece of legislation.  BAAF believes 
however that the financial memorandum does not fully address the likely costs of 
the legislation. 

Our colleague organisation TFN (The Fostering Network) has submitted evidence 
to the committee and BAAF would wish to endorse their comments and share their 
concerns behind them.  We have had indications from COSLA and ADSW that 
they too will be submitting their evidence and that they also share BAAF’s 
concerns about the apparent under resourcing of this legislation. 

Reference has been made to the very short notice given for submission of 
evidence and it has only been possible to meet this deadline by commenting in 
general terms on the proposals, rather than by submitting detailed financial 
information.  BAAF will however continue work on these matters and would be 
happy to collaborate with any other organisation and the Executive in order to 
produce more detailed proposals. 

Summary of concerns 

 Increasing the number of adoption applications will not in itself reduce the 
number of children in foster care, this number is in fact increasing. 

 Placement of children in adoptive families does not represent any 
financial savings as such placements need to be supported financially 
and through the provision of services. 

 The needs of children being placed for adoption are complex and life 
long.  Many of these needs are currently unmet either by social work or 
health authorities.  A major investment is required to meet existing 
statutory duties, before the increased duties can be addressed. 

 Extending the range of people who can apply for support services will 
increase the costs. 

557



 The creation of a ‘permanence order’ will not reduce the need for children 
subject to this order, to receive services, as they will remain looked after.  
There will be no savings therefore from this. 

 Foster care services in Scotland are currently under funded by £65.5 
million (The Cost of Foster Care – Investing in our Children’s Future.  
BAAF & The Fostering Network 2005). 

 Any consideration of the implications of this legislation must take place 
within this context and the proposed national strategy for fostering 
announced by the Education Minister earlier this year. 

 Regulation of minimum allowance for fostering will only assist if the 
funding is available to achieve this. 

 Adoption allowances must be more widely available not as an exception.  
Minimum standards for this would assist, together with transparency of 
process.  Adoption allowances should be able to have a ‘reward’ element 
for a limited period (up to 2 years) in order to assist fee paid foster carers 
to adopt a child they are caring for. 

Detailed observations 

The introduction (paras 366-369) suggests that the Bill will have the impact of 
increasing the number of adoptions and thereby reducing the financial burden on 
local authorities.   This statement fails to take account of the following factors: 

1) The overall number of children accommodated is rising not falling.  
Securing placements for some children through adoption is unlikely to ‘keep 
pace’ with the number of children entering the looked after system. 

2) The care population as a whole (and children to be placed for adoption are 
no exception) is made up of youngsters who have experienced adversity 
and abuse and require intensive and in some cases life long support and 
therapeutic intervention.  It is therefore both unrealistic and undesirable to 
expect that children placed for adoption and their families (both birth and 
adoptive) will not require the ongoing support of some kind. 

3) At the current time the unmet needs of such children and families are 
considerable.  Investing in adoption support services does not simply 
require an addition to existing services, but a step change to ensure that a 
basic service is being provided across Scotland. 

4) Many children currently accommodated and likely to be placed for adoption 
will have experienced neglect and abuse and are likely to have been 
affected by inutero exposure to drugs or alcohol.  All these factors combine 
to create both physical and emotional difficulties for the children.  Poor 
concentration, developmental delay, attachment difficulties and trauma 
require help from health professionals (including psychological, speech, 
language and educational assistance to name but a few).  It is important to 
recognise the need for joint working and  provision of such services.  It is 
not just social work which would be involved.  Currently many of these 
needs are not met, other services are provided by voluntary organisations 
that are either not charging or subsidising the services. 
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Costs on local authorities 

Para 380. It is assumed that the introduction of permanence order will be cost 
neutral and may result in some savings. This appears to arise from a 
misunderstanding as to the purpose of the order, which is to change the legal 
status of the child, but not the quality of care provision. A child subject to a 
permanence order will still have the status of a looked after child with all the duties 
that flow from that. Greater legal involvement of foster carers should not be 
associated with a lessening of support (and its associated costs) from the local 
authority.

Para 385 indicates that new legal provisions will probably increase the number of 
requests for post adoption services. This is undoubtedly the case. Because this 
area of service provision is currently under resourced, and in some situations 
scarcely provided the need to both organise and administer the service as well as 
the actual costs of the service to be delivered must be taken into account.

Para 388. The provisions for payment of an adoption allowance are based on a 
principle that they should be paid only in special circumstances. This runs counter 
to the aspirations of practitioners and families who are involved in this work and 
who informed the work of the adoption policy review group. The complexity of 
children to be placed for adoption is such that in order for them to receive 
‘optimum’ parenting, major adjustments will have to be made by families and the 
availability of an allowance to support these arrangements is critical. (See example 
below) The financial requirements are therefore likely to be the same as those 
currently paid in respect of fostering allowances for these children. 

We would also suggest that for a limited period of time (up to 2 years) fee paid 
foster carers who adopt should continue to receive the reward element of the 
fostering allowance. 

Example

John, aged 5, was subject to physical neglect, emotional and physical abuse while 
living at home. Since being accommodated he has had 3 fostering placements 
before placement within an adoptive family. As a result of these experiences he is 
delayed in his development. He becomes anxious when separated from carers, 
has difficulty in socialising with other children and has a very poor attention span – 
a consequence of his mother’s use of alcohol when pregnant. 

Caring for John is not straightforward. At school he makes heavy demands on the 
classroom assistant and would benefit from more time to support his learning. His 
early experiences make him prone to nightmares as well as wetting himself – he 
requires some therapeutic service from a psychologist to help with these issues. 
For these services he has to travel to a nearby town. John is uncaring of clothes 
and belongings so laundry/clothing costs are high.

The parents find it hard to have time away from John; even for a few hours he can 
only be left with trusted members of family who have to travel and stay overnight 
to do this. They cannot make use of local babysitters. John is in contact with two of 
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his older brothers who are placed in a foster care home some distance away and 
he travels to meet them on a monthly basis. His adoptive parents have to be there 
to support him and although the contact is important, it leaves him very high and at 
times distressed. John’s early experiences make it difficult for him to socialize with 
other children, so his parents have to provide lots of stimulation. Caring for John is 
exhausting and incompatible with both parents working outside the home. 

It is likely that as John gets older he will be asking more questions about his 
adoption and in middle childhood experience feelings of loss and anger – needing 
some additional therapeutic support from social work on CAMHS services. As an 
adolescent he may ‘reject’ the adoptive parents and seek out members of his 
original family, all concerned will need advice, information and support at the time. 

Approaching independence is likely to present difficulties for John who will require 
the ongoing support of his adopted family and perhaps adult mental health service. 
John’s birth family are likely to continue to have feelings of loss and grief about his 
separation which will result in requests to support service from health and social 
work.

Likewise the adoptive parents will require advice and encouragement to continue 
to support their adult son. 

SUBMISSION FROM THE FOSTERING NETWORK

Background 

The Fostering Network is the largest fostering charity in the United Kingdom.  It is 
a membership organisation with over 37,000 foster carers in membership.  Its aim 
is to bring social workers, foster carers, and other professionals together to 
improve the outcomes for children in foster care.   

We have been operational in Scotland for nearly 30 years and we have a number 
of projects working with carers and social workers in every local authority and 
independent and voluntary agency.  We collect the views, aspirations, and 
concerns of the foster care service by a variety of means including Focus Groups, 
Membership Meetings, surveys, our e-mail rapid response group, Advisory 
Groups, and our Scottish Committee. 

Therefore, the views expressed in this paper are grounded in both a history of 
consultation with the foster care service but also an ongoing consultation with the 
foster care service in Scotland. 

Introduction

The Fostering Network were involved in the Adoption Policy Working Party and, in 
particular, were closely involved in the generation of Chapters 10 and 11 of the 
Working Party Report “Better Choices for our Children”.  In addition, and of 
particular relevance with regards to this Bill, we have recently completed research 
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on behalf of the Scottish Executive in terms of an Audit of the foster care service in 
Scotland producing a report called “ Caring for our Children.”

This is a particularly, detailed and timely report. 

It is of regret that many of the proposed improvements suggested in this report are 
not to be found in the Bill, in fact only one of these suggested improvements has 
appeared within the Bill. 

Report

For ease of use the Financial Memorandum is alluded to in linear fashion 
paragraph by paragraph. 

Whilst we welcome the Bill, and the improvements for the adoption services in 
Scotland, it is as the Financial Memorandum states, uncertain at this stage as to 
whether or not we will see a relatively large increase in the number of adoptions 
resulting from the Bill.  In addition, the number of children in foster care is growing 
by an average of 3% per annum which equates to 100 more children in foster care 
ever year.  It would, therefore, require a massive increase in the number of 
adoptions in comparative terms to offset this ongoing annual increase of children 
and young people in foster care. 

It seems unlikely to us that the increase in post adoption support now legislatively 
required will in any way be offset by a decrease in the number of children in foster 
care and thus savings be accrued.  In addition, the costs used are rather crude in 
terms of using of only allowances as regards foster care whilst quoting the full cost 
of a non-secure residential placement.  This is an area, which we will return to in 
details when we refer to Chapters 388 to 390. 
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This Chapter seems to be arguing that adopted children do better educationally 
than children who remain in the looked after system.  This is an extremely complex 
area and not one that we can fully explore within the context of this paper.  Suffice 
to say that there is ample evidence to suggest that children in a well-resourced 
long term foster home would do as well both socially and educationally as those 
within an adoptive home. 

In our discussions with local authorities, it seems clear that social work as well as 
other local authority services is under severe financial pressure at this moment in 
time.

With regards to the Changing Children’s Services Fund, our concern is that this 
fund will have been ear marked for existing services and as such local authorities 
will face having to reduce services in one area in order to pay for the additional 
duties required under this Act. 
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The opening sentence remains anomalous to us in that Permanence Orders will 
either be cost neutral or will attract savings, it is unlikely that they will do both. 

It is our view that the process by which local authorities acquire Permanence 
Orders will attract additional costs.  The Bill seems to be suggesting that they will 
be on a par with Freeing Orders and Parental Rights Orders.  Both these Orders 
were only available to local authorities via applications to the Courts.  As is the 
case, with a Permanency Order. 

The ethos behind the Permanence Order is to increase the number of children 
who are subject to Permanency Orders as opposed to the number of children who 
are subject to Freeing and Parental Responsibility Orders.  It is the central tenant 
of the Permanency Order argument that they are more “user friendly” in that they 
will be a means by which children and young people in local authority care can be 
“secured”.

Implicit within the argument is the notion that Permanency Orders will be relatively 
easy to obtain and straightforward to administer.  Whilst we have some concerns 
with regards to this notion, if this is the case then, as is implied elsewhere, they 
are more popular, there will be more Permanency Orders applied for and as such, 
there will be a growth in costs associated with the numbers of applications being 
made by local authorities throughout Scotland.  This will attract increased costs.  
To put it bluntly, if we are replacing two orders that have not proven particularly 
beneficial i.e. the Parental Rights Order and the Freeing Order with an Order that 
is more user friendly, then we must expect an increase in the use of the new order. 
Increased use of Permanency Orders by local authorities throughout Scotland will 
in simple terms cost more money.  Our concern would be that Permanency Orders 
are not seen as cheaper options by local authorities, but rather as a better option 
for children.  In addition, we would not want to see a lack of finance preclude 
authorities from pursuing Permanency Orders in respect of children and young 
people in their care. 
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This paragraph is erroneous in a number of different ways.  First of all any sample 
based on 10 out of 32 local authorities is too small a sample size.  In addition, it 
ignores the voluntary and independent providers who currently look after 
approximately ten per cent of all children looked after and accommodated in foster 
care.  At this moment in time, the Fostering Network, ADSW, and COSLA are 
working to produce a more accurate figure reflecting all fostering agencies in terms 
of a minimum fostering allowance being set at the Fostering Network rate.

In addition, by the end of this year, some 1500 children and young people will be 
living in placements where the Fostering Network rate is already paid by the local 
authority.  This represent seven local authorities in Scotland who are already 
paying or are about to pay their carers the Fostering Network recommended rate 
in terms of allowances to be spent on the children and young people in their care. 

In addition to this figure, a further two large city authorities have aspirations to 
move from paying 75 per cent as they currently do of the Fostering Network rate to 
100 per cent of the Fostering Network rate within the next eighteen months to two 
years.  If this were to happen then all four of the larger cities in Scotland in terms 
of local authorities would be paying at Fostering Network rate or above. 

In addition, the paragraph precludes the fact that all seventeen independent and 
voluntary providers already pay allowances at or above the Fostering Network 
rate.
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Finally, in terms of local authority finance, and in particular in terms of fostering 
allowances, we are in the fortunate position in Scotland, of being some three years 
behind our colleagues in England whose main concern at this moment in time is 
the commissioning of independent and voluntary placements for children and local 
authority care.  The Social Services Performance Assessment Framework 
Indicators Report 2004 gives a weekly unit cost for foster care in England of £234 
for local authorities own foster care service and a figure of £765 for foster care 
services purchased from independent providers.  In the period 2001-2003, English 
local authorities placed 800 fewer children with their own foster carers excluding 
family and friends foster carers, and well over 2500 more children were placed 
with foster carers in the independent sector.  The associated huge costs to local 
authorities of using independent as opposed to local authority foster carers is to do 
with a number of factors which have been alluded to previously within this report in 
terms of the recent study completed by the Fostering Network entitled “Caring for 
our Children”.  This research concluded that the vast majority of foster carers are 
not convinced that the allowances that they receive reflect the whole costs of 
looking after the children in their care.  This is clearly one of the issues that 
precludes more people coming forward to be local authority foster carers, and at 
the same time, acts as an incentive to would-be foster carers to foster for the 
independent and voluntary providers. 

In Fostering Network’s opinion, the Government is faced with a stark choice at this 
moment in time.  If it does not take powers to set recommended allowances at 
Fostering Network rate, the market forces will probably come into play and will 
eventually push local authorities into paying carers at or above the Fostering 
Network rate in an attempt to compete with the independent and voluntary sector. 

Alternatively, the Government may by taking a lead in this matter, set a national 
rate, which will allow local authorities to operate from a firmer base in their 
negotiations with the independent and voluntary providers.  The establishment of 
appropriate allowances on a consistent basis, by the Government would be 
welcomed by local authorities throughout Scotland.  It would also, in our opinion, 
prove beneficial to the independent and voluntary providers in terms of allowing 
them to function within a prescribed manner providing much needed placements 
perhaps on the basis of special needs, disability, or other typologies.   
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SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD (SLAB)

Consultation

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

In response to the Scottish Executive’s Consultation Paper entitled “Secure and 
Safe Homes for our most Vulnerable Children” concerning proposals for action in 
relation to the Adoption Policy Review Group Report Phase II, the Board produced 
a detailed response pertaining to the specific legal aid implications of the 
proposals contained therein.  The response was submitted to the Executive on 13 
October 2005 and is available on the Scottish Executive’s website at 
www.scotland.gov.uk/Publications/2005/11/22131250/12510.  The Board’s 
response is referred to for its terms and adhered to. 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 

It is clear from paragraphs 391 to 395 of the Memorandum that the Board’s 
response has been considered and reflected albeit in a slightly simplified and, in 
places, somewhat confused manner (see response to question 4).  The Board did 
not have any input into the drafting of the Memorandum itself.  However, we 
understand that the Education Department is willing to meet with the Board to 
discuss any legal aid financial implications further.   

3. Did you have sufficient time to contribute to the consultation exercise? 

The Board was given sufficient time to provide a written response to the 
Consultation Paper.

Costs 

4. If the Bill has any financial implications for your organisation do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

Paragraph 395 of the Financial Memorandum (the Memorandum) concludes that 
there is likely to be a small increase in legal aid costs which will vary from year to 
year but it is likely to be no greater than £50,000 per year.

The Board is unclear as to how this figure of £50,000 has been arrived at and 
believes that this figure may be significantly understated because: 

 The Memorandum assumes that there are only a small number of 
contested cases.  However, civil legal aid is sought and obtained for 
contested cases and it is these contested cases that require to be 
considered when predicting future costs. 
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 The number of Freeing and Parental Responsibilities Orders actually 
granted by a court is not necessarily the most accurate way of predicting 
increased legal aid costs.  The Memorandum assumes that the number of 
final court orders granted is the starting point for calculating legal aid costs.  
Not all applications will in fact be granted by the courts (although it is 
acknowledged that a high proportion are).  An application that is refused by 
a court could still result in significant legal aid expenditure if the parties 
opposing the action were in receipt of civil legal aid. 

 The Memorandum assumes that there will ordinarily only be a single legal 
aid cost for each case.  The Board disagrees with this assumption.  A range 
of parties can already receive civil advice and assistance and legal aid 
within current proceedings and that range of parties will increase in terms of 
the Bill’s provisions.   

In particular, foster parents and all other persons claiming an interest (see 
S86(2) of the Bill) can become parties to the court action.  This will 
undoubtedly increase the number of applications for civil legal aid and 
increase the cost to the Fund.

 In 2004/05 the average case cost of an adoption action in the sheriff court 
to each party was approximately £6,380 which is significantly higher than 
the average case cost of a family action in the sheriff court which, in the 
same year, amounted to £1,875. 

If the proceedings become lengthier, especially due to the increased 
number of parties, then the average case cost of £6,380 is likely to rise.

Moreover, there may well be a greater call by solicitors to use counsel in 
the anticipated sheriff court cases which would significantly increase an 
individual case cost.

 The ability to raise proceedings in the Court of Session could also result in 
a significant increase in costs.  In 2004/05 the average case cost of a family 
action within the Court of Session was £7,855 being approximately £1,000 
higher than the average sheriff court adoption case.

Additional costs arise in the Court of Session from the use of a local and 
Edinburgh solicitor and the requirement to instruct an advocate or solicitor 
advocate to conduct the case. 

 The Board disagrees with the assumption that the number of Permanence 
Orders will be similar to the present number of adoption cases.  The Board 
believes that the number of Permanence Orders will be greater. 

In light of the more flexible nature of the Permanence Order it is envisaged 
that a number of cases currently dealt with by the Children’s Hearing 
System will move to the civil courts.  Thus, a new class of applicant for civil 
legal aid will be created as there is no legal aid available for representation 
in Children’s Hearings. 
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 In addition to civil legal aid costs, there will be additional costs where advice 
and assistance has been granted in relation to matters under this Bill.  In 
2004/05 469 final civil advice and assistance accounts for adoption cases 
were paid out of the Fund with an average case cost per person of £180.15. 

 The Board is concerned that the Bill does not replicate S101(3) of the 
Children (Scotland) Act 1995 in respect of responsibility for payment of 
curators/reporting officers in Permanence cases.  In cases subject to 
S101(3), there is a clear direction for the local authorities to bear the 
reporters’ and curators’ costs.  By failing to make similar provision in this 
Bill, certainty as to responsibility for payment will be lost.  This could result 
in attempts to shift the cost burden to the Legal Aid Fund and result in 
significant additional expenditure to the Fund.  The Board is disappointed 
that the recommendation (supported by it and others) to create a 
centralised, cost effective solution, has not been implemented in the Bill.   

 There are several provisions contained within the Bill which were not 
directly proposed within the Consultation Document and accordingly the 
Board was unable to comment within its written response upon any of these 
further legal aid cost implications.  The Memorandum also does not appear 
to address these further potential costs.

In short, in relation to the provisions of the Bill, additional costs have been 
identified by the Board concerning:- 

 The creation of a number of new statutory criminal offences within 
the Bill

There appears to be a significant number of proposed offences created by 
this Bill (see for example S20(3), S21(7), S27(8), S29, S66, S67 and S71). 

Most anticipated offences are at summary level although it is noted that 
S67(2) (b) and S71(5) (b) introduces solemn offences with a possible 12 
month imprisonment sentence period.

Criminal advice and assistance, Assistance by Way of Representation 
(ABWOR) and criminal legal aid, assuming a person is eligible, will be 
available to a person prosecuted with any of these statutory offences.

By creating new statutory offences, criminal legal aid costs will be likely to 
increase although is acknowledged that the number of such offences 
prosecuted may well be few.  The amount of increased costs is difficult to 
predict.

A summary criminal case which would normally be subject to the fixed 
feeing regime may well result in “exceptional status” applications being 
made by solicitors to the Board. 
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Ordinarily, if such an offence proceeded in the sheriff court and legal aid 
was granted then a fixed core fee of £500 would be paid to the solicitor to 
prepare and conduct the case.  Where it can be shown, however, that this 
fixed fee would deny the client the right to a fair trial a solicitor can apply to 
the Board to be paid on a “time and line” basis (i.e. to be paid at a specified 
hourly rate for all work reasonably carried out).  Such cases may well 
require a more than average level of preparation and may well involve child 
witnesses and accordingly could fall when “exceptional status” increasing 
criminal legal aid expenditure. 

Sanction for counsel to conduct these criminal cases may also be sought by 
a solicitor which would again give rise to increased case costs.

Payment of cases prosecuted on indictment will be on a time and line basis 
and again sanction for senior counsel may be sought here due to the 
“novelty” of the offence and this would again give rise to possible increased 
criminal legal aid costs.

 S26 – Return of Children 

This section of the Bill introduces a new type of civil court hearing where a 
child has been removed or where a person has reasonable grounds for 
believing that the child will be removed.  Civil advice and assistance and 
civil legal aid would be available for such hearings. 

Again, it is anticipated that the number of hearings will be few but these 
hearings could be lengthy and may be conducted by counsel and therefore 
this may well result in increased civil legal aid costs.   

 S65 – Preliminary Order where child to be adopted abroad 

This section allows a Scottish court, on receiving an application from 
prospective adopters who intend to adopt a child outwith the UK, to make 
an order vesting parental responsibilities and rights in relation to the child in 
those prospective adopters.

Again civil advice and assistance and civil legal aid will be available to such 
persons if eligible.  It also appears that such proceedings could take place 
in the Court of Session with higher associated civil legal aid costs including 
counsel’s fees. 

 S72 – Power to Charge and S79 - Payments in Lieu of Services 

These two sections clearly concern expenditure.  Paragraph 387 assumes 
that adoption agencies will make these cash payments and that this would 
not result in increased costs.  However, the Board has concerns regarding 
the reference in S79(3) and (5) to the local authority having regard to the 
person’s eligibility for assistance from any other body.  The Board has 
concerns that “any other body” could be construed as including the Legal 
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Aid Board.  The Board does not consider that such payments would be 
appropriate payments from the Legal Aid Fund.

 S74 – Annulment etc. of overseas adoption 

Again, civil advice and assistance and civil legal aid would be available for 
such hearings.  It should be noted that such hearings will take place in the 
Court of Session, and not the sheriff court, with associated higher legal aid 
costs including fees of counsel.  Again the number of such hearings 
anticipated is expected to be low but such hearings could be lengthy and 
require senior counsel.   

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met?

The anticipated increase in costs to the Legal Aid Fund will be met by the Scottish 
Executive.

No significant increase to internal administrative/staffing costs within the Board are 
anticipated. 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

The Memorandum does not appear to address these issues in relation to legal aid 
costs.  The Board acknowledges, however, that it is difficult to be precise 
regarding the actual level of future expenditure as the number of contested 
hearings that the Bill will introduce cannot be accurately predicted and it is difficult 
to fully assess how such hearings will actually operate in practice.   

Wider Issues 

7. If the Bill is part of a wider policy initiative do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 

The Board is not in a position to comment on wider policy initiatives other than it 
would support the establishment of a national body for curators, safeguarders and 
reporting officers for adoption and other court proceedings. 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs? 

There may well be amendments to subordinate legal aid regulations such as 
amendment of Regulation 18 of the Civil Legal Aid (Scotland) Regulations 2002 
(legal aid in matters of special urgency).  The Board will continue to liaise with the 
Executive in this respect and consider if there will be any additional costs beyond 
those identified.
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FINANCE COMMITTEE 

EXTRACT FROM THE MINUTES 

13th Meeting, 2006 (Session 2) 

Tuesday 9 May 2006

Present:

Mr Andrew Arbuckle Mark Ballard 
Derek Brownlee Mr Frank McAveety 
Des McNulty (Convener)  Dr Elaine Murray 

Apologies were received from Ms Wendy Alexander, Jim Mather and John Swinney. 

Adoption and Children (Scotland) Bill: The Committee took evidence on the 
Financial Memorandum from— 

Rachel Edgar, Head of Division, Young People and Looked After Children; and 
Peter Willman, Branch Head, Young People and Looked After Children Branch 2, 
Scottish Executive.

Executive officials agreed to write to the Committee clarifying a number of issues 
and providing updated figures in relation to the Financial Memorandum.  
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3547  9 MAY 2006  3548 

 

Scottish Parliament 

Finance Committee 

Tuesday 9 May 2006 

[THE CONVENER opened the meeting at 10:02]

Items in Private 

The Convener (Des McNulty): I welcome 
people to the 13th meeting in 2006 of the Finance 
Committee. I ask for all pagers and mobile phones 
to be switched off. We have received apologies 
from Wendy Alexander and Jim Mather. John 
Swinney has indicated that he may join us later, 
although it is possible that he will not be able to 
attend.

The first item on our agenda is consideration of 
whether to take items in private. First, we must 
decide whether to take item 5, which is 
consideration of a draft report, in private. Is that 
agreed? 

Members indicated agreement.

The Convener: I also propose that we consider 
our draft report on the financial memorandum to 
the Legal Profession and Legal Aid (Scotland) Bill 
in private at next week’s meeting. Is that agreed? 

Members indicated agreement.

Adoption and Children (Scotland) 
Bill: Financial Memorandum 

10:03 
The Convener: Item 2 is consideration of the 

financial memorandum to the Adoption and 
Children (Scotland) Bill. As members will recall, 
we decided to adopt level 2 scrutiny for the bill, 
which involves taking written evidence from bodies 
on which costs fall and oral evidence from Scottish 
Executive officials. I welcome to the committee 
Rachel Edgar, the head of the young people and 
looked-after children division of the Scottish 
Executive Education Department, and Peter 
Willman, head of branch 2 of the young people 
and looked-after children division. Our normal 
convention is to invite Executive witnesses to 
make a short opening statement and then to 
proceed to questions. I ask Rachel Edgar to make 
her opening statement. 

Rachel Edgar (Scottish Executive Education 
Department): I will keep my statement brief, 
because I do not want to repeat material that the 
committee already has. It is not easy to calculate 
the precise costs of a bill such as this. The 
financial memorandum contains our best 
estimates and is an evolving document. We will 
get more up-to-date statistics and better 
information as part of our on-going consultation 
processes. Some submissions to the committee 
so far have flagged up issues that do not relate 
directly to the bill but relate to underlying trends 
such as the increased number of looked-after 
children. Here our focus is on the financial impact 
of the bill. 

The Convener: It is particularly disappointing 
that we have not received written evidence from 
the Convention of Scottish Local Authorities, 
because costs will fall most directly on local 
authorities. Normally, COSLA is quick to say that 
additional burdens are being placed on local 
authorities. Written evidence from COSLA would 
have been useful, as it would have provided a 
basis for testing some of the Executive’s 
assumptions. I hope that we will receive 
information from COSLA later, but it would have 
been useful to have that now. 

Mark Ballard will lead our questioning on the bill.  

Mark Ballard (Lothians) (Green): Thank you 
for supplying additional information on residential 
care costs. I confess that I was confused when I 
read the financial memorandum, because it did not 
give a basis for the savings of between £600,000 
and £6 million. The clarification is helpful. 
However, I remain confused about how the new 
details on the number of children and the savings 
per annum relate to the range from £600,000 to £6 
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million in the table in paragraph 399 of the 
financial memorandum. Am I correct to say that 
the figures in the table are roughly for moving 
between eight and 80 children? How does the new 
information connect with paragraph 399? What are 
the assumptions behind the range? 

Rachel Edgar: I apologise, as the information 
was perhaps unnecessarily confusing. One 
difference is that we are now operating on later 
figures. In the table in paragraph 399, the figure of 
£580,000 was based on the assumption that 10 
children would be moved from residential homes 
to foster care. The figure that is below that in the 
table, which was based on 100 children moving, 
was designed to demonstrate a range. 

The more up-to-date figures that the committee 
received yesterday are based on 2004-05 
statistics, which are now available. It is interesting 
that they appear to show a larger saving per child. 
The comparable figures in the new information are 
those from the £801,000 saving from moving 10 
children to the saving of approximately £8 million 
from moving 100 children. 

Mark Ballard: What was the thinking behind 
providing figures for moving 10 and 100 children? 
At present, 1,500 children are in non-secure 
residential accommodation. 

Rachel Edgar: We do not have a mechanism 
for finding out exactly how many children will 
move. We have anecdotal evidence of people 
telling us that children have been placed in 
residential care because they could not find foster 
placements or that children are waiting to leave 
residential care and go into foster placements. We 
decided to go for the relatively modest bottom line 
of 10 and give figures for savings from moving up 
to 100 children. To be honest, we do not know 
what the number will be, but we hope that it will be 
higher. However, the difficulty is in knowing 
precisely how many of those who are in residential 
care would be better placed in foster care. 

Mark Ballard: To what do the words “lowest 
rate” and “highest rate” in the table in paragraph 
399 refer? 

Rachel Edgar: They refer to different numbers 
of children. 

Mark Ballard: The phrases “lowest rate” and 
“highest rate” also relate to fostering allowances. 

Rachel Edgar: In that context, they mean 
different allowance rates. 

Mark Ballard: That was confusing. 

Rachel Edgar: I am sorry; that could have been 
clearer. 

The Convener: Are you looking to change any 
other figures in the financial memorandum? 

Peter Willman (Scottish Executive Education 
Department): Some of the figures on the fostering 
allowances that local authorities pay derive from a 
survey that the Fostering Network undertook. 
When we obtained the figures, the network had 
surveyed 10 local authorities, but it has now 
surveyed all 32, so we can now give slightly more 
authoritative figures. However, the difference in 
the figures is not great. 

The Convener: The difference is not that great; 
it is just that more evidence is available to back up 
the figures. 

Peter Willman: Exactly. 

Mark Ballard: Before I move on to paragraph 4 
of the additional information, I want to finish 
dealing with paragraph 2. You say that an average 
fostering allowance of £106 per week will result in 
a saving of £80,000 being made on the total cost 
of residential care, although you acknowledge that  
“this will understate the total cost of fostering after fees and 
support costs are taken into account”. 

Where does the potential increase in fees and 
support costs that will arise as a result of between 
10 and 100 children moving from non-secure care 
into foster care appear in the financial 
memorandum? Surely that will be an increased 
cost. 

Rachel Edgar: We are doing our best to 
quantify that cost. We have not been able to do so 
until now. We asked our statisticians to examine 
the figures for expenditure on foster care that local 
authorities reported to us. They have done a rough 
calculation by dividing the total amount that local 
authorities reported was spent on foster care by 
the number of children who were in foster care at 
the end of the year, which gives a figure of £249 
per week, including allowances. That is what we 
now assume the approximate cost of foster care to 
be. The figure includes the cost of support 
arrangements. 

Mark Ballard: That is consistent with the figure 
that is given in the Fostering Network’s 
submission, which states: 

“The Social Services Performance Assessment 
Framework Indicators Report 2004 gives a weekly unit cost 
for foster care in England of £234 for local authorities own 
foster care service and a figure of £765 for foster care 
services purchased from independent providers.” 

Why did you use the figure of £106 per week 
rather than the unit cost for foster care in England 
of £234? 

Rachel Edgar: In Scotland, less use is made of 
independent and private providers than is the case 
south of the border. In addition, we had difficulties 
with the way in which we and the local authorities 
gather the statistics, which meant that we were not 
sure that we had a robust figure. We are not 
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entirely confident that £249 is a robust figure 
because its calculation involves certain 
assumptions being made about the same children 
remaining in foster care over the year. However, it 
is the most robust figure that we can produce at 
the moment. 

Mark Ballard: The proposed saving would be 
substantially lower if a fostering allowance figure 
of £250 was used rather than one of £106. 

Rachel Edgar: That is right. 

Mark Ballard: Will you be able to prepare a 
table that will give an accurate representation of 
the impact of the new figures that you have for the 
cost of non-secure residential care and those that 
properly reflect the unit cost of fostering? 

Rachel Edgar: Yes. Would it be useful for us to 
produce a revised version of the financial 
memorandum that contains the new figures or 
would it be better for us just to provide 
supplementary information? 

The Convener: It would be better for you to 
provide a letter containing supplementary 
information that clarifies the position, unless we 
lever out more fundamental issues as we proceed. 

Mark Ballard: In paragraph 4 of the 
supplementary information, you state: 

“The number of children in residential care … has been 
relatively consistent for the past 10 years.” 

According to the Fostering Network, there has 
been an increase in the number of such children of 
3 per cent per annum. Can you explain that 
discrepancy? 

Rachel Edgar: I am just trying to find the right 
part of the submission. 

10:15 
The Convener: It is in paragraph 367 or 368. 

Rachel Edgar: Does the 3 per cent figure in the 
Fostering Network’s submission not relate to foster 
care rather than residential care? 

Mark Ballard: Yes. My apologies. 

Rachel Edgar: We are happy to give the 
statistics that we used as the basis for the 
numbers in residential care. If that is helpful, we 
could do that as part of the additional information 
that we are supplying. 

Mark Ballard: That would be useful. 
The fostering allowances are the other 

substantial variable in the table, with increases of 
between £1.7 million and £8.1 million. You will 
have seen what the Fostering Network and the 
British Association for Adoption and Fostering said 
about the allowances in their submissions. Do you 
have any comment on that evidence? 

Rachel Edgar: Specifically on the amount of the 
allowance?

Mark Ballard: Those submissions indicate that 
a number of local authorities are not offering the 
rates that the Executive used but are shifting to 
the Fostering Network rates.  

Rachel Edgar: That is true, but it is another 
example of the underlying factors that are not 
directly related to the bill. If authorities increase 
their rates as the result of other market pressures, 
the effect will be to reduce the costs of the bill. 

Mark Ballard: The Fostering Network says that 
unless the Executive sets allowances at the 
Fostering Network rate, local authorities will be 
forced into 
“paying carers at or above the Fostering Network rate in an 
attempt to compete with the independent and voluntary 
sector.”

You said that that sector is not as large in 
Scotland as it is in England and Wales. However, 
the Fostering Network argument is that, unless 
rates are set at the network’s recommended rate, 
the use of independent fostering may increase to 
the level that is found in England and Wales. What 
is your comment on the evidence? 

Rachel Edgar: I am not sure whether the 
Fostering Network thinks that that will increase our 
usage of independent providers. I think that some 
local authorities raised their rates because of 
concerns about losing foster carers to independent 
providers. The other factor in this respect is that 
ministers have committed an extra £12 million 
over two years to fostering and some local 
authorities are using that money to increase their 
allowances. If allowances are going up anyway, 
the cost of the bill will be less than we originally 
projected. 

Mark Ballard: But it is difficult for us to clarify 
the total cost of the bill when you give us so many 
variables.  

Rachel Edgar: Yes. I am not sure what else I 
can say on the subject, except to say that it is 
causing us great difficulty. Some of the variables 
relate to things that have happened since we 
started planning for the bill. That is why I 
suggested at the outset that we should consider 
the financial memorandum as an evolving 
document. All that we can do is to keep as up to 
date as possible with all the new information and 
incorporate it into the financial memorandum. 

The Convener: That presents the committee 
with a bit of a problem. Our job is to quantify the 
costs of introducing a bill. We encounter difficulty 
in doing that if a bill is being used as an instrument 
to drive forward policy in ways other than the 
purely legislative. 
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There is a parallel in the cost of residential care 
home provision. A number of years ago, there 
were substantial discrepancies in the rates paid by 
different local authorities and voluntary sector 
organisations. Clearly, since that time, 
considerable pressure has been put on the 
Executive, local authorities and others to come up 
with a recognised rate. The Executive has been 
involved in discussions on the subject, largely 
because of the financial implications but also 
because of service quality issues. Surely that 
issue also applies in the context of fostering, 
where remarkable differences in the rates that 
people are paid to undertake fostering are also to 
be found. If quality of service and consistency 
across Scotland are also an issue, could the 
Executive not set a rate that is somewhere within 
the limits of the current range and that represents 
a realistic assessment of the costs involved in 
fostering? If foster carers receive £100 a week in 
one part of Scotland but significantly higher 
amounts elsewhere with no evident reason for 
those differences, the discrepancy is hard to 
justify.

Rachel Edgar: I think that ministers were 
minded to take powers to set allowances because 
they could see no reason for such a wide range of 
rates. As it happens, other pressures have 
resulted in a narrowing of the current range. Every 
week, we hear of a local authority that is planning 
to increase its level of allowances. For reasons 
that are perhaps unrelated to the bill, I think that 
the range is starting to narrow. 

The Convener: Does the Executive have a 
sense of where the rate should be? Could the 
Department for Education and Skills rate be used 
as a benchmark for where the rate in Scotland 
should be or has insufficient attention been given 
to that issue at this point in time? 

Rachel Edgar: Ministers have yet to decide 
what rate would properly reflect the costs that 
foster carers incur as a result of fostering, but the 
intention is that it should reflect those costs as 
accurately as possible. The national care 
standards in Scotland already state that foster 
carers should be entitled to recompense for their 
out-of-pocket expenses as a result of fostering. I 
think that ministers took the power to try to give 
teeth to that undertaking because individual foster 
carers had raised concerns that they were not 
being adequately compensated. 

The DFES figures are enclosed in table 2 of the 
financial memorandum. We are working closely 
with colleagues down south who are involved in 
implementing the new legislation there. We hope 
to be able to gather more robust data as we go 
along on what different rates would cost and on 
what the true cost of fostering a child might be. 

The Convener: In previous financial 
memorandums, we have been able to see the 

consequence of a process of negotiation, whereby 
local authorities and voluntary sector providers 
have been party to a process in which they have 
reached broad agreement. In those cases, the 
figures with which we have been presented have 
been relatively concrete and have been based on 
discussions. However, given that the rates of 
some local authorities and those of the Fostering 
Network are so far apart, we perhaps need to 
bridge that gap first. Rachel Edgar suggested that 
ministers need to come to a decision, but it seems 
to me that the people involved, who are not 
ministers, need to come together a bit more than 
is evidently the case at present. Is that a fair 
point? Should the Fostering Network and the local 
authorities be engaged in a more structured 
discussion about what they believe to be the 
required amount? 

Rachel Edgar: That might be helpful, although I 
think that discussions on those issues are already 
taking place between the Fostering Network and 
some local authorities. We might be able to take a 
role in trying to facilitate those. However, I think 
that the rates will get closer as we update the 
information because several local authorities have 
jumped over the COSLA rate and moved towards 
the Fostering Network rate. 

The Convener: That might be the case, but I 
am anxious that we have a more systematic 
process. At the moment, there seems to be no 
systematic process in place, given that some local 
authorities currently pay very low rates and others 
pay much higher rates that are closer to those of 
the Fostering Network. The DFES rate seems to 
be double that of the low local authority rate but 
perhaps a quarter less than that of the Fostering 
Network. That seems very hard to understand or 
justify.

Rachel Edgar: Yes, and it is an evolving terrain. 
In the bill, ministers seek to take the power to set 
allowances by regulation. In the run-up to the 
implementation of regulations on allowances, we 
would want to consult more extensively and 
consider the rates that were being paid at that 
point. On the basis of the trend over the past few 
months, the position would be likely to be quite 
different from where we are now. 

Mark Ballard: If you are arguing that the 
intention is to move the allowance much closer to 
the true cost of fostering to the foster family, surely 
it is likely that it will be nearer to the Fostering 
Network rate. Can you give us any indication 
whether it is likely to be nearer to that rate? If that 
is likely, we can consider that when we work out 
the financial implications. 

Peter Willman: As has been discussed, there is 
variation in rates. However, the average local 
authority rate, the COSLA rate and the DFES 
indicative rate, on which the DFES is consulting, 
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are in a narrower range of between £100 and 
£110. The Fostering Network’s proposed rate is 
£148, on average. The DFES rate is based on a 
calculation of the additional cost of having a child 
over a year and reflects detailed calculations of 
the cost that is incurred. 

Mark Ballard: We are trying to pick apart the 
financial implications of policy decisions. Are you 
saying that the policy logic is that the rate will be 
closer to the DFES figure, which is much higher 
for young children but lower for older children than 
what is currently paid in Scotland? Alternatively, is 
the rate likely to be nearer to the Fostering 
Network and COSLA rates, which are skewed 
towards older children? We are trying to 
understand the financial implications of the policy 
decisions. Can you explain the policy logic and 
how that will translate into financial 
considerations? 

Rachel Edgar: The policy logic is that people 
should be compensated for their out-of-pocket 
expenses. The DFES is currently consulting on the 
issue down south and is considering issues such 
as whether there should be a rurality element to 
the payment. That would probably have more 
implications up here than down south. We will 
keep an eye on that consultation to see whether 
age is the most significant factor or whether other 
factors such as rurality—which might involve 
additional transport costs, and so on—should be 
considered. 

Mark Ballard: Will the bill allow different rates to 
be set to compensate for rurality and similar 
factors? 

Rachel Edgar: Yes, because it will allow 
ministers to state the factors that should be taken 
into account. They will be able to set a minimum 
rate or a specific rate, within either of which there 
could be an additional element for rurality, for 
example, if that was felt to be a relevant factor. 

Mark Ballard: At any stage of the bill process, 
will there be a modelling of the financial 
implications of some of those decisions, to enable 
us to see how they will change the total cost of the 
bill?

Rachel Edgar: As we gather more information, 
we will undertake such modelling. 

The Convener: You make an issue of the 
potential savings to be made by improving the 
system of adoption. However, ministers yesterday 
announced a new policy approach to the children 
of drug-using families. If that approach is taken, 
new children will be brought into residential 
accommodation and there will be no saving. There 
might be a saving if the system is viewed as a 
zero-sum system, but if there is a policy shift 
towards new children being brought into 
residential accommodation to meet a different 

policy objective, there will be no cut in the number 
of children in residential accommodation—in fact, 
there may be an increase. 

10:30 
Rachel Edgar: Yes. That is why it is important 

to separate out the factors relating to the bill from 
those that relate to other policy developments and 
underlying trends. We accept that there is an 
underlying trend that an increasing number of 
children are going into foster care because an 
increasing number of children come from families 
where alcohol and drugs are misused. Those 
numbers are likely to increase. One of the 
attractions of the permanence order would be to 
allow earlier decisions to be made in such cases. 

It is not the bill that is causing the increase in the 
number of children coming into foster or residential 
care; that is a separate trend and ministers will 
want to consider that in the context of the 
spending review, but it has not been the focus of 
our work on the financial memorandum. 

The Convener: I understand that, and you are 
identifying savings that are theoretically accurate. 
If children are moved from residential care into 
foster homes, that represents a saving in relation 
to those children and their treatment. However, 
residential accommodation will fill up again 
because of existing pressures or perhaps because 
additional children will be brought into the system. 
No cash saving will be associated with the way in 
which the whole system operates. 

Rachel Edgar: The Association of Directors of 
Social Work and others have made that point. It 
might be true overall, but it involves issues other 
than the bill, and our focus is on the bill. 

The Convener: Yes, but our focus has to be on 
the bill in its proper context and we have to 
consider its impact on the budget; that is our 
responsibility. It is not accurate to say that there 
will be budget savings because there will not be; 
there will be a different cash allocation for some 
children who are in the system. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): Do you think that, in the spending round, 
ministers will need to consider the implications of 
the policies that you address in the financial 
memorandum—as well as the implications of the 
issue that the First Minister identified yesterday? 

Rachel Edgar: I imagine that ministers will 
consider that in the context of the spending 
review. Obviously I cannot speak for the ministers 
but we are trying to gather as much information 
about the issue as possible so that ministers are 
well informed when they go into the spending 
review. 

The Convener: I suppose that we are arguing 
that, in the context of cash for residential 
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accommodation and fostering, you are looking for 
an increase in the amount of money available for 
fostering. However, a net reduction in the 
requirement for residential accommodation is 
unlikely. That is not because of the children who 
are already in the system, but because there is a 
policy that makes it unlikely that the requirement 
for cash to support residential accommodation will 
be reduced. 

Rachel Edgar: That might be true for local 
authority budgets, but I think that the bill will mean 
a net reduction in demand for residential 
accommodation. 

Mark Ballard: Following the section on fostering 
allowances is a section on adoption allowances. 
The ADSW evidence argues that 
“the children who are set to benefit from this Bill—children 
who would not otherwise be adopted—are exactly the 
children who do have ‘special circumstances’ and therefore 
are increasingly likely to require the payment of adoption 
allowances.” 

Do you have any comment on that argument? Will 
there be any implications for adoption allowances 
that should have been considered in terms of the 
potential additional costs of the bill? 

Rachel Edgar: The ADSW comment that the 
children that we are considering are more likely to 
require adoption allowances is probably correct. 
We have asked the ADSW if it can provide more 
detailed information about the present costs of 
adoption support, including adoption allowances, 
so that we can make a better projection. It is a 
difficult area because we do not disaggregate the 
information in that way at the moment, and neither 
do the local authorities. 

Mark Ballard: But you felt confident enough to 
say in the financial memorandum that you thought 
that the provision for adoption allowances would 
be cost neutral. Are you saying that you do not 
think that it will be cost neutral? If not, do you have 
any evidence to back up the idea that it will be 
cost neutral? 

Peter Willman: At the moment, you have a set 
of children who are fostered and there are costs 
associated with that. We hope that more of those 
children will be adopted than are at present. The 
provision for adoption allowances is cost neutral in 
the sense that there are already costs associated 
with fostering. The adoption allowance costs 
certainly will not be any greater and, in all 
probability, might be slightly diminished.

Mark Ballard: But that is a cost transition. It is 
quite difficult to piece together how the different 
elements work. The previous section of the 
memorandum is on cash in lieu of services, which 
you argue will be cost neutral. If payment is being 
made in cash for services that cannot be provided, 
will you explain why that, too, will be cost neutral? 

Peter Willman: Local authorities can either 
provide a service at their own hand, contract it out 
or make a payment to the individual to purchase 
that service themselves. The point is that there is 
a range of ways in which one can provide and pay 
for a service, but that does not necessarily mean 
that the cost is any different. That said, it could be 
argued that where a local authority feels unable to 
provide a service that it is possible for the 
individual to purchase elsewhere, a cash payment 
made for that might result in a modest increase in 
costs.  

Mark Ballard: If a service cannot be provided, I 
presume that that is because of lack of staff, 
rurality or some other such issue. The bill will set 
standards for the kinds of services that are to be 
provided, which will open local authorities up to 
cash claims from families who seek services that 
local authorities argue cannot be provided. Local 
authorities will therefore have to pay cash to those 
families. Should that not have been included as a 
potential cost of the bill to local authorities? 

Peter Willman: Local authorities have existing 
duties to provide services and already have 
funding for those services.  

Rachel Edgar: The other element there is that 
the provision frees up a local authority not to have 
to meet an obligation itself, so, for example, rather 
than having a child on a waiting list for counselling 
for six months, during which time the local 
authority is still dealing with the issues that that 
child has, it is able to get them into counselling 
right away. There are other potential savings 
there.  

Mark Ballard: To come back to what Peter 
Willman said, paragraph 384 of the financial 
memorandum says: 

“The Bill will widen the range of post-adoption services 
that a local authority will have a duty to provide.” 

That is not the same as services that they already 
provide. Clearly, the intention of the bill is to widen 
the range of services. If those are services that a 
local authority cannot provide and if families can 
make a cash demand on the local authority for 
payment, surely that is opening up local authorities 
to a new set of payments for services that they do 
not provide at the moment but which the bill says 
that they must provide. Is there not a financial 
implication there? 

Rachel Edgar: That extension of services would 
be included within the £2.35 million. Whether local 
authorities provide the services themselves or 
provide cash in lieu is the element that we are 
suggesting is cost neutral, but to the extent that 
those are additional services, we would include 
that within the £2.35 million.

Mark Ballard: I will move on to that sum of 
£2.35 million—if I can find the relevant reference. 
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The Convener: Elaine Murray can come in 
while you are looking for it.  

Dr Elaine Murray (Dumfries) (Lab): I wish to 
return to adoption allowances. Frank McAveety 
and I are both on the Education Committee. Last 
week, we met a group of adoptive parents. It was 
clear from what they said to us that there are a 
number of adoptive parents who are not aware of 
their current entitlement to adoption allowances—
even if that is the exception. There could be an 
unmet entitlement. As their situations change, 
people will perhaps become more aware of their 
entitlement.

Another point that was made to us at that 
meeting was that, when parents adopt, one parent 
will frequently have to take leave of absence from 
work. If they have a good employer, they might get 
adoptive parental leave, but people do not 
necessarily get that. There are occasions when 
parents will find themselves out of pocket because 
one of them will have had to take unpaid leave in 
order to spend time with their adopted child.  

There does not seem to be any assumption of 
additional expenditure for children with special 
needs. There are many issues around adoption 
allowances that do not seem to be getting tackled. 
How much consideration has been given to that, 
and how much discussion has been had with 
adoptive parents about unmet need and the 
financial stresses on people? We are trying to 
encourage people to go from being foster carers to 
being adoptive parents, but it will be less attractive 
for them to do that if they are going to end up out 
of pocket. 

Rachel Edgar: There were a lot of questions 
there. I will try to answer them, and you can come 
back to me if I miss any. On the subject of special 
needs, additional support needs, physical 
disabilities, adaptations and so on, the costs of 
those would have to be met whether the child was 
in foster care or whether adaptations were being 
paid for in a home with an adoptive parent. I do 
not see that there are additional costs of adoption 
there.  

Dr Murray: So the local authority would still be 
paying for the child, effectively.  

Rachel Edgar: Yes. In a sense, the attraction of 
adoption is that the cost will be paid only once, 
rather than each time there is a placement move 
for the child. Some savings should be made in 
those circumstances, although we have not 
expressed that in the financial memorandum 
because it is so difficult to quantify.  

As I understand it, adoption allowances are 
generally paid precisely to encourage or allow a 
foster parent or somebody else to adopt in 
situations where there might otherwise be a 
financial barrier to doing so—if they are a foster 

carer, they will be in receipt of fostering 
allowances, fees and so on. That is still a 
continuation of the current situation, in a sense. 
There will not be a saving in those cases in the 
first few years, because of the shift from fostering 
to adoption. That reduces the saving, although I 
am not sure that it actually leads to an increase in 
cost in relation to the child. 

Dr Murray: If you are trying to increase the 
number of adoptive parents and get more people 
into the adoption system—both couples and single 
people—there could be an increased burden as a 
result, particularly given the suggestion that the 
payment is required for a couple of years to allow 
for the period of transition.  

Rachel Edgar: Our assumption is that, on 
average, the cost of adoption is lower than the 
cost of fostering. That does not mean immediately 
withdrawing all the support that was there when 
the people were fostering, or that allowances or 
payments for adaptations are stopped. In some 
cases, those costs continue to be paid. On 
average, however, there is a saving when 100 
children are moved from fostering to adoption. The 
difficulty lies in quantifying exactly what that saving 
is.

Dr Murray: I know of one example—although it 
is just one case, so it might not be typical. A single 
parent had a child with special needs. She was not 
aware that she would have been entitled to 
adoption allowance for a period of some years. 
Only when she decided that she wanted to send 
the child to a special school for which fees were 
required did she discover that she was entitled to 
an adoption allowance. Nobody had advised her of 
that before. That is just one anecdotal case, but I 
wonder how representative it might be of those 
adoptive parents who might not know what their 
entitlements are.  

10:45 
Mark Ballard: Following on from Dr Murray’s 

question, the BAAF’s submission states: 
“The complexity of children to be placed for adoption is 

such that in order for them to receive ‘optimum’ parenting, 
major adjustments will have to be made by families and the 
availability of an allowance to support these arrangements 
is critical … The financial requirements are therefore likely 
to be the same as those currently paid in respect of 
fostering allowances”. 

That seems to run counter to the argument that 
there is a major cost difference between fostering 
and adoption. 

Rachel Edgar: One of the major factors is that, 
although that allowance should be available, not 
all adoptive parents will want it. There are still a 
number of adoptive parents who do not want that 
allowance initially but who come back for support 
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later on, and we would want to ensure that that 
support was available. However, some adoptive 
parents take the view that the child is theirs now 
and that they want to get on with it; they do not 
expect allowances in the way that foster carers do.  

Mark Ballard: The ADSW argues that adoption 
“support services are under-used due to lack of available 
funded services, rather than any consumer disinterest.” 

However, you seem to be arguing that there will 
be a lack of consumer interest and that the reason 
why those allowances are not taken up is that 
people regard the children as theirs. Nevertheless, 
we have been presented with a counter-picture 
that suggests there is a lack of awareness of those 
allowances.

Rachel Edgar: There is a lack of awareness 
and adoptive parents are sometimes reluctant to 
seek support from the local authority, because 
they do not want to be seen as bad parents. The 
new system of adoption support—rather than 
allowances—is designed to try to destigmatise 
some of that, so we think that there will be 
increased take-up of adoption support. There is a 
tricky balancing act to be performed. Some 
adoptive parents may, for at least part of that time, 
not want social workers coming round regularly. 
They might just want to get on with it. However, if 
they hit a point where the child is having difficulties 
or needs extra support, or if they need extra 
support, there must be a way back into the system 
for them to seek that support. That would not 
change our view that there is still a net saving if 
you shift 100 children from foster care to adoptive 
care.  

Mr McAveety: The philosophy behind the bill 
will obviously be addressed by another 
parliamentary committee—we are considering the 
financial memorandum. However, one of the bill’s 
underlying principles is to make the system more 
flexible and responsive, and one of the key 
dilemmas that has already been thrown up in 
submissions to the Education Committee, of which 
Dr Murray and I are members, is the sense of 
protectiveness that adoptive parents have towards 
their children. They want independence from the 
state, but their desire to have children can lead 
them to underestimate the economic impact and 
disruption that adoption could cause.  

If there are debates about savings, they must be 
about how to rechannel those savings. The 
financial memorandum says that local authorities 
have access to the changing children’s services 
fund, but we already know from our experiences 
as elected members that there are incredible 
demands on that fund. Concerns about that have 
been raised in submissions to the Education 
Committee. How serious is your claim that that 
financial pressure can be addressed through the 

changing children’s services fund? Are we 
seriously talking about ministers not having to win 
something in a spending round to address any of 
the reasonable ambitions of the bill? Could you 
comment on that? 

Peter Willman: I am sure that you are right to 
say that ministers will want to consider the issue in 
the context of the spending review. As regards the 
reference to the changing children’s services fund 
in the financial memorandum, all that we were 
trying to say there is that local authorities are 
funded through grant-aided expenditure for social 
work services in general, including adoption 
services, and that in addition there are various 
other special grants, such as the changing 
children’s services fund, outside GAE. 

Mr McAveety: We know that, but let us consider 
what individual councils and all the major agencies 
that are involved in adoption and fostering are 
saying. At the more extreme end, there is the 
figure in “The cost of foster care: Investing in 
children’s future”, which was published by the 
BAAF and the Fostering Network, which are 
obviously interested parties. They say that foster 
care services in Scotland are underfunded by £65 
million. If we want to be reasonable and say that 
they are underfunded by 20 per cent of that figure, 
we are still talking about finding £12 million to £15 
million. Given our experience of social care 
budgets at the local authority level, where would 
£12 million come from, unless there is an 
additional element in GAE in spending rounds in 
future years? 

Rachel Edgar: All that we can say is that we are 
trying to quantify things as accurately as possible 
so that ministers can discuss those matters during 
the spending round. 

Mr McAveety: Are ministers discussing those 
matters as we speak? 

Rachel Edgar: I am afraid that I do not know 
what ministers are doing at the moment. 

Mr McAveety: Are civil servants encouraging 
and facilitating the discussions that ministers may 
want to have in the future? 

Rachel Edgar: Yes. We are reflecting to 
ministers what submissions are saying and what is 
being said in lobbying to us about the costs of 
fostering, residential care and adoption in general. 

Mr McAveety: Have you given any thought to 
adoption allowances? The financial memorandum 
does not assume that there would be a national 
figure for adoption allowances that is similar to the 
figure for fostering allowances. Is a debate 
opening up at your end? 

Rachel Edgar: The ministers have decided not 
to have a national system. The aim is more to 
meet the individual needs of the child. There could 
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be a need to pay school fees or a transitional 
payment that would allow a foster parent to 
maintain their level of income for a time. Adoption 
allowances tend to be more individual to the child 
than fostering allowances. 

Mr McAveety: From your experience on the 
ground, do fostering and adoptive parents, 
agencies and other specialist social workers 
recognise that there has to be a debate about 
adoption allowances? 

Rachel Edgar: People have made a strong 
case—as Mr McAveety has—for adoption 
allowances being needed in particular cases, but 
we are not clear whether there is an argument for 
a national system or whether the best way of 
allocating additional resources is through a 
national system. 

The Convener: The financial memorandum 
states that the Executive will contribute towards 
the increased costs that local government incurs 
through either core budgets or specific budgets. 
Can you add anything to that? 

Rachel Edgar: We are conscious that debates 
will take place during the spending review 
process. Our objective is to quantify the additional 
costs that will arise as a result of the bill. My team 
is separately trying to quantify other underlying 
factors that might make a case for increasing 
budgets in the area. 

The Convener: Our difficulty is that the financial 
memorandum provides a considerable range of 
potential costs. At one end of the spectrum, a 
person might argue that the costs will be relatively 
marginal and that local authorities might be able to 
deal with the increases by juggling around their 
budgets; at the other end, the costs are 
significantly higher and the only way in which the 
bill’s proposals can realistically be met is if 
significant additional resources, which have been 
routed to local authorities through the Education 
Department, go into children’s services. I presume 
that that would need to happen through the 
spending review.  

The financial memorandum seems to point in 
two directions: to resources within the existing 
framework of resources at the Executive level, and 
to a bid for significant additional resources through 
the spending review. I am a bit confused about 
those two strands. It would be more honest if it 
said that we need to move towards something, 
what that would cost and that ministers would 
have to submit a significant bid in the spending 
review to make the legislation successful. There 
seems to be a tension. Is that a fair comment? 

Rachel Edgar: There is a tension between 
reactive children’s services and early intervention. 
There will be long-term savings if children are 
given permanent placements or are adopted at a 

younger age, because they will not experience lots 
of moves. We often talk to young people who have 
been moved to different placements 15, 20 or 25 
times. That is bound to have an impact. 

We know that looked-after children have poorer 
mental health, higher prison rates, higher rates of 
homelessness and so on. There has to be a 
longer— 

Mark Ballard: If that is a comparison between 
fostering and adoption, I am not sure that the 
Fostering Network would necessarily agree. It 
does not seem to go along with that point of view. 

Rachel Edgar: It questioned the statistics on 
educational achievement. 

Peter Willman: In particular, it said that the 
outcomes of the stable, long-term fostering that we 
are trying to encourage through the permanence 
order may be comparable to the outcomes of 
adoption. That may well be right. However, we 
were comparing adoption and more stable forms 
of fostering with the outcomes for looked-after 
children as a whole, including children who have 
been in residential care and have had 15 or 25 
different placements. 

Rachel Edgar: It is non-contentious to say that 
reducing the number of placement moves for 
children is likely to improve their long-term 
outcomes. Poor outcomes place an enormous 
cost on society. Even the ADSW’s submission 
alludes to that. In its response to paragraph 369 of 
the financial memorandum, it states: 

“Furthermore it is unlikely that any savings accrued in 
education or health are going to be handed over to Family 
Placement.” 

It recognises that there will be savings. The issue 
is partly about how those savings will move within 
local authority or public sector budgets. That is the 
difficulty; it can be difficult to quantify the savings 
that are made due to early intervention. 

Nonetheless, ministers’ position would be that 
early intervention, more permanent arrangements 
for children at an early age and appropriate early 
placements will have an impact on children’s long-
term outcomes and their long-term future. 

The Convener: But to give effect to that, 
ministers have to will the transfer of resources and 
deal with the consequences of the move from not 
intervening early to early intervention. It seems to 
me that one has to put one’s money where one’s 
mouth is on these matters. 

Rachel Edgar: Yes. That is why it is crucial to 
have an appropriate system of adoption support, 
fostering allowances and stability in foster 
placements. 

The Convener: Maybe our colleagues on the 
Education Committee can take the issue up with 
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the minister. It is probably not fair to pursue you on 
matters that are ultimately for ministers. 

Mark, do you have any other technical 
questions? 

Mark Ballard: I have a couple more questions 
on adoption services. First, do you have any idea 
how the £2.35 million for adoption services breaks 
down, given the costs of increasing numbers of 
children being adopted and the costs of the wider 
range of duties that local authorities will have 
towards adopted children? 

Rachel Edgar: We do not have an exact 
breakdown. Based on the English figures, a 
significant element is the increasing range of 
support services and the take-up of those. 

Mark Ballard: We mentioned that, south of the 
border, there is a much larger independent foster 
care sector. Have local authorities told you 
whether they will have to bring in private sector 
support services to enable them to meet the new 
standards? Are you concerned that, particularly in 
relation to the payment of cash in lieu of services, 
the higher level of duties in relation to adoption 
and support services might lead to more 
independent providers—rather than local authority 
providers—of services? 

11:00 
Rachel Edgar: The ADSW flagged that up as 

an issue at a recent meeting with us, and it has 
flagged that up to the committee in terms of 
counselling services. We are looking into that in 
more detail. 

One of the other major players in adoption 
support services is the voluntary sector. There are 
several voluntary sector providers, and local 
authorities—especially smaller ones—may choose 
to contract out some of their services to the 
voluntary sector. At the moment, however, we do 
not see any private sector players coming into the 
game. We do not have profit-making providers in 
the foster care sector in Scotland—as there are in 
England—because of a legal restriction on that. 

Mark Ballard: Nevertheless, the issue has been 
flagged up with you and you are taking it forward 
with the ADSW. 

You have mentioned permanence orders. The 
financial memorandum to the bill states that 
“the cost of a child subject to a permanence order is likely 
to be similar to costs for children subject to freeing orders 
and parental responsibilities orders.” 

Can you explain the logic behind that and behind 
the comments that have been made by the BAAF 
and the Fostering Network about the fact that 
there may be an increase in the number of 
permanence orders? Because such orders are 

more flexible, it is hoped that more people will take 
up that option; however, that would lead to an 
increase in costs. 

Peter Willman: The underlying point is that 
there will now be the option of a permanence 
order for the same group of fostered children for 
whom, at the moment, a freeing order or a 
parental responsibilities order is sought. Making a 
child subject to a permanence order is not 
suddenly bringing a new child who requires 
support into the system; the child has been 
receiving support and will, in all probability, 
continue to need some support, but they will now 
be subject to a permanence order. 

Mark Ballard: Surely the fact that there will be 
an increased number of applications for 
permanence orders, because they are easier to 
apply for, will bring a cost as well. 

Peter Willman: There will be a specific cost in 
obtaining a permanence order, but the number of 
children who require general support throughout 
their childhood will not change. 

Mark Ballard: That leads me to the question of 
legal aid, which the Scottish Legal Aid Board has 
raised. How do you respond to its comments 
about the fact that legal aid costs have been 
significantly understated? The SLAB suggests 
that, because permanence orders are easier to 
use, more people will apply for them, which will 
lead to greater costs through people hiring 
advocates and so on. 

Peter Willman: The Scottish Legal Aid Board 
raised a number of points, as you say, and we are 
setting up a meeting with it to discuss them 
further. The Scottish Legal Aid Board is right to 
say that, insofar as there are court proceedings, 
costs will be associated with them. In its 
submission, it mentions a number of offences 
provisions in the bill, but almost all of those are 
simply restated from the Adoption (Scotland) Act 
1978. In terms of offences, therefore, we think that 
the impact of the bill will be considerably less than 
the Scottish Legal Aid Board fears, although we 
will want to discuss that issue with it. 

In considering legal aid costs, we looked into the 
existing number of cases of a similar type and 
considered things such as freeing orders and 
parental responsibilities orders. We hope that the 
permanence order proves to be a useful and 
popular instrument and that the number of such 
orders will increase. That will, potentially, have an 
effect. 

Mark Ballard: As you said, the Scottish Legal 
Aid Board argues that several matters such as 
“The ability to raise proceedings in the Court of Session”, 

the number of contested cases and a greater 
number of permanence orders will lead to 
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significant additional costs. That is separate from 
the new statutory criminal offences that are 
mentioned. Do you have any comments on those 
detailed concerns about additional costs that will 
arise from the additional options that families will 
have? 

Peter Willman: As I have said, we need to 
discuss that in more detail with the Scottish Legal 
Aid Board. However, I can comment on some of 
the items that are listed. The bill will not make a 
great difference to access to the Court of Session; 
it simply restates existing provisions that can lead 
to action in the Court of Session in some 
circumstances. 

On the more general question of parties to 
proceedings, it is true that the bill includes clearer 
provision for informing potentially interested 
parties of court actions that may or may not lead to 
those parties wishing to intervene. 

The Convener: We talked a wee bit about the 
First Minister’s statement yesterday on children in 
families who are affected by drug and alcohol 
abuse. We talked about the volumes in residential 
care that would trickle into fostering. Is training an 
issue, perhaps in the context of pre-adoptive and 
post-adoptive services for children who have had 
particular experiences and the support that foster 
parents require to give them? Is that a provision 
that is not mentioned in the financial memorandum 
but which might be required as the policy 
develops? 

Rachel Edgar: As the Fostering Network’s 
submission said, the adoption policy review group 
report on fostering raised several issues that are 
not in the bill. That is because we have committed 
to taking forward some of those issues elsewhere 
through regulations or guidance. We are 
considering the training of foster carers in the 
broader context. Mr Peacock has announced the 
intention to publish a national fostering strategy 
and we are considering training in relation to that 
rather than the bill. 

The Convener: A general issue is that bills are 
being introduced with financial memorandums that 
sometimes contain assumptions that are being 
shifted by separate policy drives or strategies. The 
Finance Committee’s view is that it would be 
better for the costs that are associated with bills to 
be defined not narrowly as the costs of 
implementing purely legalistic change but as the 
overall financial consequences of introducing the 
bill in its proper context. The source of many 
issues that we have raised with the bill is the 
restrictive way in which financial memorandums 
are typically written. The costs of implementing the 
policy are likely to be greater and are not precisely 
defined by the legalistic changes that are 
associated with the bill. The process will be costly 
and will require significant financial resources to 

make it effective, and I am not sure whether they 
are reflected in the financial memorandum. 

I thank you both for coming along today. Our 
intention is to complete our report, probably in a 
couple of weeks’ time. That report will be passed 
on to the lead committee for the bill, which is the 
Education Committee, and that committee will 
presumably use it as one arm of its quizzing of the 
minister in due course. 

I suspend the meeting for a couple of minutes to 
allow the witnesses to withdraw before we move 
on to the next agenda item. 

11:10 
Meeting suspended. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 4, No. 19 Session 2 

Wednesday 13 September 2006

Note: (DT) signifies a decision taken at Decision Time. 

Adoption and Children (Scotland) Bill – Stage 1: The Minister for Education and 
Young People (Peter Peacock) moved S2M-4711—That the Parliament agrees to 
the general principles of the Adoption and Children (Scotland) Bill. 

After debate, the motion was agreed to ((DT) by division: For 103, Against 8, 
Abstentions 8). 

Adoption and Children (Scotland) Bill: Financial Resolution: The Deputy 
Minister for Education and Young People (Robert Brown) moved S2M-4310—That 
the Parliament, for the purposes of any Act of the Scottish Parliament resulting from 
the Adoption and Children (Scotland) Bill, agrees to any increase in expenditure of a 
kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the Parliament’s Standing 
Orders arising in consequence of the Act. 

The motion was agreed to (DT). 
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Adoption and Children (Scotland) 
Bill: Stage 1 

The Presiding Officer (Mr George Reid): The 
next item of business is a debate on motion S2M-
4711, in the name of Peter Peacock, on the 
general principles of the Adoption and Children 
(Scotland) Bill. 

14:38 
The Minister for Education and Young People 

(Peter Peacock): As members will be aware, the 
Adoption and Children (Scotland) Bill is designed 
comprehensively to modernise the adoption 
system for the first time in almost 30 years. It is a 
very serious piece of legislation. 

There have been many changes in the nature of 
adoption since the Adoption (Scotland) Act 1978, 
which necessitate new legislation. The bill follows 
on from an independent review that examined the 
issues and made key recommendations to the 
Scottish Executive. The most important changes in 
the nature of adoption have been in the 
experiences of children who are seeking adoptive 
families. Very few healthy babies are now given up 
for adoption at birth. Instead, children often require 
to be adopted because their parents are unable or 
unwilling to care properly for them. 

In recent years, the average age of children at 
adoption has been over four years of age. Such 
children often have experienced chaotic and 
disrupted family lives and have a range of complex 
and demanding needs. In particular, in contrast to 
the past, adopted children today often have 
established an emotional bond with their birth 
parents. That does not make adoption less 
important, but it can make the road to adoption 
more complex than it was in the past. It is vital that 
the children benefit from stable, loving homes with 
adoptive parents who have the support that is 
necessary to meet the children’s needs. 

Unfortunately, the number of adoption 
applications has fallen from around 1,000 per year 
20 years ago to around 400 per year today. 
Children awaiting adoption often find themselves 
in what has been described as adoption limbo. 
They do not know when—or even whether—they 
will be adopted. Instead, they can find themselves 
in potentially insecure foster placements. Foster 
carers’ efforts to provide a normal childhood can 
be hampered by a lack of clear responsibilities and 
rights. A key part of the bill addresses those 
shortcomings, which will make foster placements a 
much stronger place for young people in the 
future.

The bill will create new court orders called 
permanence orders, which will allow children who 
cannot return to their birth parents and who may 

be unsuitable for adoption to live in secure and 
stable environments—usually foster homes. 
Existing court orders, such as freeing orders and 
parental responsibilities orders, often fail to meet 
the needs of children. In particular, it can be 
difficult for foster carers to obtain the parental 
responsibilities and rights that they need to care 
fully for a child on a daily basis. They are 
sometimes unable to make decisions about a 
range of issues, for example concerning medical 
treatment for the child or the child going on 
holiday. 

The new permanence order will rectify that 
situation and allow foster carers to make day-to-
day decisions about the child in their care. Under a 
permanence order, a child will know that he or she 
will live in a single placement for the duration of 
the order. That is important in ensuring that 
children grow up in loving, nurturing and, above 
all, stable family environments. 

Scott Barrie (Dunfermline West) (Lab): What 
safeguards will there be to ensure that children 
who are subject to permanence orders do not end 
up having a series of failed placements if their first 
placement breaks down? 

Peter Peacock: The central part of what we are 
doing follows on from the independent review that 
considered such issues and emphasised the 
importance of creating permanence and stability in 
the lives of children. We are still tidying up matters 
regarding the relationship between the 
permanence order and issues that the children’s 
hearings system currently deals with. We will deal 
with such issues at stage 2. I will be happy to 
speak to Scott Barrie about them in detail. 

It will be possible for aspects of parental 
responsibilities and rights to be shared between a 
local authority, a foster carer and, where 
appropriate, birth parents. That will allow birth 
parents to continue to play a role in their child’s life 
when that is in the child’s best interests. 

The bill sets out arrangements for support 
services for people who have been affected by an 
adoption. Adoption brings many positive effects for 
children, but it can also be a challenging 
experience. Adopted children and their adoptive 
families can need a range of long-term supports to 
make the adoption fully successful. The bill will 
ensure that the right support will be available when 
it is required and for as long as it is required. 

Fiona Hyslop (Lothians) (SNP): The minister 
will be aware that some of us were concerned that 
the bill as introduced seemed to indicate that there 
would be support only at the point of adoption. Is 
he indicating now that he recognises that adoption 
is a lifetime process and that there should be 
continuing support? 
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Peter Peacock: I will deal with that issue in 
detail in a minute, when I am sure I will answer 
Fiona Hyslop’s question. 

The bill will also provide support for members of 
an adopted child’s birth family. Obviously, birth 
parents will be affected by an adoption, but other 
relatives, such as siblings and grandparents, can 
also be affected. Under the bill, they will be able to 
ask a local authority to assess their need for 
support. The bill will thus create a comprehensive 
and long-term support regime for people whose 
lives have been changed by adoption. I will say 
more about that in a minute or two. 

The bill will adjust the definitions of who is 
eligible to be considered as potentially suitable to 
adopt. Unmarried couples will be able to adopt 
jointly—I stress jointly—for the first time. There will 
not be a right to adopt—no one has a right to 
adopt and the bill will give no one that right. 
Anyone who adopts will still have to meet the 
stringent assessment criteria that adoption 
agencies apply in approving prospective adopters. 
They will then still need to satisfy a court of their 
suitability and that the best interests of the child 
will be best served by the adoption. The prime 
consideration is and always will be what is in the 
best interests of the child. 

Marriage remains the most widely recognised 
setting in which to bring up children. I would love 
more married couples to come forward to adopt, 
and I hope that our measures will have that effect. 

Mr Kenneth Macintosh (Eastwood) (Lab): I
thank the minister for giving way and for making it 
clear that he wants to encourage more married 
couples to adopt. 

There is anxiety among faith-based adoption 
agencies about their role. What are the minister’s 
views on their role in future adoptions? In 
particular, what are his views regarding potential 
legislation from the United Kingdom Government’s 
Department of Trade and Industry that might 
impede the role of faith-based agencies? 

Peter Peacock: I made it clear to the Education 
Committee and I make it clear to the chamber 
today that I want faith-based adoption agencies to 
continue with their very valuable work. I also make 
it clear that our proposals in no way alter the ability 
of those faith-based agencies to continue that 
work. 

I have written to my ministerial colleagues in 
Westminster to make it clear that I do not wish any 
proposals from the DTI to cut across our desire for 
there to be a continuing and strong role for faith-
based adoption agencies in future. 

Family arrangements in Scotland are more 
diverse now than at any other time in modern 
history. In 2004, 40 per cent of children who were 

born were born into households of loving couples 
who were unmarried but who jointly registered the 
birth. The most important consideration has to be 
whether a couple is able to provide a lasting and 
loving environment in which to raise a particular 
child. 

In all our debates on this bill, we should 
remember that unmarried individuals and couples 
can and already do adopt children. That is the 
case whatever their sexual orientation. One 
partner can formally adopt a child under legislation 
dating back to the original Adoption of Children 
(Scotland) Act 1930—some 76 years ago—then 
the other partner can apply for a court order for 
various parental responsibilities and rights. This 
Executive is not motivated by any moral line, and 
this Parliament is not being asked to shift any 
moral line when considering this bill. We believe 
that the ability to adopt jointly will help to attract 
more couples than does the more cumbersome 
route of one partner adopting as a single person. 

I referred earlier to all those couples in Scotland 
who are already in enduring family relationships 
and have children. By allowing them, for the first 
time, to consider adoption jointly, we could add 
significantly to the pool of potential adopters. That 
alone could provide more stability and better 
outcomes for many children. However, just as 
important as widening the pool of potential 
adopters is the fact that the children concerned will 
benefit from our proposals. By allowing unmarried 
couples legally to adopt jointly, the bill will create 
additional security for children. They will have a 
full legal relationship with both adults, which will 
positively affect inheritance rights and give the 
adopted children clear rights when status as next 
of kin is important. Children will also benefit 
emotionally from knowing that both adults in their 
lives are fully committed to them. 

I thank the Education Committee sincerely for its 
diligent scrutiny of the bill, which is reflected in the 
committee’s stage 1 report, and I welcome its 
support for the general principles of the bill. The 
committee examined the bill in great detail and 
collated a range of drafting points, which will be 
extremely helpful as we move towards stage 2. 
The committee handled what can be a difficult and 
sensitive subject in a mature and sensitive 
manner. It secured input from organisations and 
individuals directly affected by adoption. I thank 
the people and organisations who gave evidence 
to the committee. Their expertise and knowledge, 
combined with the views of committee members, 
are helping to create a bill that will meet the needs 
of vulnerable children and their families and will 
stand the test of time. 

I will touch on some key points that were raised 
in the stage 1 report and highlight some of the 
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main Executive amendments that we intend to 
lodge at stage 2. 

I come first to the points that Fiona Hyslop 
raised. The Education Committee asked us why, 
in creating the adoption support system, we 
distinguished between different phases of the 
process and created a tripartite support system. 
Following evidence that it took, the committee 
suggested that support should be viewed 
holistically. I agree with that recommendation and I 
intend to lodge amendments at stage 2 to reflect 
that. Under the redrafted provision, adoption 
support will be a single regime. The support that is 
available to a person will depend not on the 
particular stage of the adoption process but on the 
person’s particular needs, which will better reflect 
current good practice. 

The Education Committee also asked why we 
limited the provision of adoption support to three 
years. That was a reference to the duration of care 
plans, which will underpin the provision of support 
to the child concerned and his or her new family. It 
was never our intention that support would be 
limited in that way. For clarity, we will redraft the 
provision in relation to such plans. The provision 
will be an important feature of the bill and there 
must be no doubt about it—access to support will 
not be time limited. 

John Swinburne (Central Scotland) (SSCUP): 
Given what the minister has told us, can I take it 
that every council in Scotland will supplement the 
income of grandparents who become kinship 
carers when social workers give them their 
grandchildren to care for? Will those carers 
receive automatic financial support from their local 
council? 

Peter Peacock: John Swinburne raises a point 
that is slightly different from the one I was making. 
I was talking about support services for people 
who are involved in adoption. In some 
circumstances, grandparents will be able to apply 
for adoption support services. 

In the bill, we seek to take a power to set 
fostering allowances, which is a separate issue. 
We will also establish a comprehensive national 
fostering strategy, part of which will address the 
matters to which the member alluded. We want to 
move further in that direction. The Education 
Committee asked about fostering. Fostering is a 
vital service, to which the Executive is committed. 
The bill will confer on the Scottish ministers the 
power to establish a national scheme for fostering 
allowances. Foster carers are outstanding people 
who provide an exceptionally valuable service to 
the whole of Scotland. We want to ensure that 
they have the resources that they need to provide 
for the children in their care. 

As I said, in addition to the provisions in the bill I 

will bring forward a national fostering strategy, 
which will address current issues in fostering. On a 
specific point that the Education Committee 
raised, I give an assurance that we have carefully 
considered the full range of fostering policy 
developments that have been raised. We are 
confident that under existing statutory powers we 
will be able to take forward all the advances that 
we want to make on fostering when the bill’s 
provisions on fostering allowances are in place. 
The committee was right to consider the 
implications for fostering. I intend our national 
fostering strategy to be comprehensive and 
purposeful. 

I have given a brief account of the bill’s main 
features and the key changes that we expect to 
make at stage 2. We have considered the range of 
recommendations that the Education Committee 
made and the points that were raised in evidence, 
in light of which we will amend the bill in other, 
more minor, ways. For example, we will make 
clearer the effects of permanence orders on 
parental responsibilities and rights. I have written 
to the committee with more detail of our intentions 
in that regard. 

The bill will make a real and long-term difference 
to the lives of children who cannot live with their 
birth parents. There are challenges to do with 
implementation, and my officials are working hard 
with local authorities, adoption agencies and 
others to ensure that we put in place the 
appropriate regulations, guidance and resources 
to enable us to meet those challenges. 

If the bill is successful, it will widen the pool of 
prospective adopters and provide much-needed 
support for people who are affected by adoption. It 
will provide greater stability for children in long-
term care who are not adopted and it will remove 
the uncertainty and insecurity that can affect such 
children. Above all, it will provide safe and secure 
homes for those children. 

Our guiding principle, which guides the work of 
everyone who is involved in administering 
adoption, is always and only to do what is in the 
best interests of the child. Too many children sadly 
are missing out on the stable, loving home 
environment that many of us take for granted. We 
have the opportunity to give those children more 
chances. Few things that we do could be more 
important.

I move, 
That the Parliament agrees to the general principles of 

the Adoption and Children (Scotland) Bill. 

14:53 
Mr Adam Ingram (South of Scotland) (SNP): I

apologise to members and to the minister for 
missing the early part of the minister’s speech. 
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The Scottish National Party acknowledges the 
need for the bill and welcomes the broad thrust of 
its provisions. In particular, we welcome the 
extension of the duties on local authorities to 
provide support services to people who are 
affected by adoption. 

Gone are the days when the typical adoption 
was triggered by a young, unmarried mother 
giving up her baby for adoption. The lifelong pain 
and heartache that the individuals concerned 
suffered was pitiable and we can be thankful that 
the rigid social norms that led to some 2,500 
adoption applications in 1949 are well behind us. 

However, in the here and now we are afflicted 
by social fragmentation as never before. Every 
year in Scotland, more than 50,000 children of all 
ages—the number is rising—are referred to the 
children’s hearings system, mostly as a 
consequence of neglect or abuse in their home 
environment. Many of those children are taken into 
care to be looked after by local authorities and it is 
those children who are the most likely to be 
subject to the adoption process. 

It is worth emphasising that the route into a 
caring family environment that we are discussing 
is limited to just a few hundred of the several 
thousand children who are looked after at any one 
time. The bill is a fairly small part of the bigger 
policy framework that must be put in place to 
address the overwhelming disadvantages that 
looked-after children face. It is disappointing, 
especially given the length of the summer recess, 
that ministers have been unable to publish the 
report of the review of educational outcomes for 
looked-after children or the proposed national 
fostering strategy prior to today’s debate, as the 
Education Committee urged. 

As the Barnardo’s Scotland briefing for today’s 
debate points out, because the bill makes so little 
reference to fostering, fostering may be in danger 
of becoming the poor relation, despite the fact that 
many more children are supported through 
fostering and despite the fact that it costs much 
more than adoption. 

Peter Peacock: I acknowledge Adam Ingram’s 
constructive tone. I want to make it clear that the 
reason why we have not yet published the strategy 
on fostering is that we want to make it 
comprehensive. Many difficult issues arise that we 
want to address properly. Please take my 
reassurance—I hope that Barnardo’s and other 
organisations that have commented on the issue 
in the past few days will do so, too—that we do not 
see the bill as a vehicle for doing more on 
fostering, other than to get the powers that we 
need, and that we have many other powers at our 
disposal through various acts of Parliament. We 
want to put the strategy in place, because we are 
absolutely committed to fostering. I have met 

foster parents and I believe that they do 
outstanding work on our behalf. They need better 
support and we are absolutely committed to giving 
that support. 

Mr Ingram: I thank the minister for his 
intervention. He will be aware that concerns have 
been raised about the approach of dealing with 
fostering in regulations rather than in primary 
legislation. Perhaps we can engage in a debate on 
that a little later. My colleague Maureen Watt will 
cover the fostering concerns, so the minister may 
want to respond to her comments. 

I welcome the Executive’s response to the 
recommendations in the Education Committee’s 
stage 1 report, despite the fact that it appeared 
just in time—a new concept. Lest I appear too 
churlish, I congratulate ministers on taking on 
board most of the committee’s recommendations 
for amendments. Our concerns about resources 
for adoption support services appear to have been 
addressed positively, though we await with interest 
the outcome of the further consultations that the 
Executive will undertake on the demand for and 
costs of enhanced support services. The Finance 
Committee was rightly sceptical of the financial 
memorandum’s claim that the bill will be cost 
neutral. That committee also highlighted the 
current underfunding of such services. 

Adoption UK in Scotland, which has experience 
of supporting adoptive families, points out that 
adoption support services come at a heavy price, 
but that, without them, the cost to children in the 
care system, to the adoptive families who parent 
them and to society is far greater. Funds must be 
available for families who parent children who 
have been traumatised by abuse and neglect—
that should be a routine part of adopting today. It 
is a sad fact that one in five adoptive placements 
breaks down. Providing resources for early 
intervention such as adoptive parenting training, 
therapeutic services and financial support can 
contribute significantly to reducing that figure. 

I turn to the important issue of human rights for 
parents, families and children. We welcome the 
bill’s compliance with the European convention on 
human rights, particularly with regard to 
dispensing with parental consent to adoption 
orders. We also welcome the introduction of 
permanence orders, which will help with the early 
resolution of contact issues. The orders will 
provide greater certainty, security and stability for 
children by being more flexible and capable of 
being tailored to individuals’ needs than the 
current court orders are. 

I am sure that the committee will return to the 
need for the wider family to be involved in arriving 
at the best care options, an issue to which John 
Swinburne alluded in his intervention. Placing 
children with strangers must always be the last 
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resort. Children 1st pointed to the use of family 
group conferencing as an effective, tried and 
tested model that often results in kinship care 
solutions, which minimise the trauma that children 
experience. Children in Scotland emphasised that 
unmarried or non-resident fathers should be 
considered as potential solutions much more than 
they currently are. Those issues are very relevant 
to the wider debate on looked-after children, and 
we shall return to them. 

The biggest sin of omission in the bill, however, 
is the failure to give a voice to the children who are 
involved in the adoption process. An impressive 
array of children’s agencies, led by Children in 
Scotland, has called for the child’s right to be 
heard, as articulated in article 12 of the United 
Nations Convention on the Rights of the Child, to 
be stated on the face of the bill. As the bill stands, 
only children aged 12 and over will have the right 
to express their views and be asked for consent to 
any proposed adoption. Clearly, access to 
independent advocacy would be the appropriate 
mechanism to address that deficiency in the bill. I 
ask the minister to respond to those calls in his 
summing up. 

So far I have concentrated on what I consider to 
be the most important issues arising from the 
committee’s stage 1 consideration of the bill, but it 
would be remiss of me not to comment on an 
issue that, while less significant, has filled more 
column inches in our newspapers than any other. I 
refer to the proposed extension of the pool of 
adopters to include unmarried couples, including 
same-sex partners who are living together in an 
enduring family relationship. I do not agree with 
people who claim that there is a great point of 
principle at stake, that the teachings of the 
Christian or other faiths will be undermined, or that 
faith-based adoption agencies would not be able 
to operate as they have done until now. All that is 
nonsense, as anyone who has taken the trouble to 
read the committee’s report, rather than the 
newspaper cuttings, will know. However, there are 
two principles at stake, the first of which is that the 
Parliament has a duty to legislate for the world as 
it is, rather than for how one perspective thinks it 
should be, no matter how influential that 
perspective might be. 

Phil Gallie (South of Scotland) (Con): I do not 
know where Adam Ingram stands on the 
theological situation, but I have a letter here from 
Bishop Devine of Motherwell that seems to 
contradict everything that Mr Ingram has said 
about the faith attitude towards same-sex 
adoption. Is the bishop totally wrong and is Adam 
Ingram wiser than he? 

Mr Ingram: I refer Phil Gallie to a press release 
from the Catholic parliamentary officer, John 
Deighan, which welcomes the bill. There may be 

areas in which we disagree—we shall return to 
that at stage 2 and stage 3. 

The second, and most important, principle that I 
wanted to emphasise was that articulated by 
Kathleen Marshall, the children’s commissioner, 
when she pointed out that the UN Convention on 
the Rights of the Child insists that the child’s 
interests are paramount in adoption. That argues 
against any restriction on the kind of people who 
can adopt. If people have been rigorously 
assessed and found to be suitable to be adoptive 
parents, that is the only test that should be applied 
and should matter. End of story. 

The Scottish National Party supports the general 
principles of the Adoption and Children (Scotland) 
Bill.

15:03 
Lord James Douglas-Hamilton (Lothians) 

(Con): I start by mentioning an interest in the 
charity Hope and Homes for Children—I am a 
chairman of the Edinburgh support group—but 
since the charity’s work is overseas it is unlikely to 
be affected by this important bill. 

I welcome the aims of the Adoption and Children 
(Scotland) Bill. As society changes, so our 
legislation governing adoption should be 
amended. The number of adoptions in Scotland 
has been falling since 1945. Since the mid-1990s, 
that fall is mostly attributed to a decrease in step-
parent adoptions. As the minister has commented, 
the other change affecting adoptions is that many 
of those who are adopted today are not babies 
and have often lived in local authority care or 
experienced parental drug or alcohol misuse. 
Those factors are further challenges for 
prospective adopters. 

The Education Committee has asserted that, at 
all times, the child’s welfare must be paramount. 
That has been my conviction for many years, not 
least during the passage of the Children 
(Scotland) Act 1995, which I had the privilege to 
take through the House of Commons and on 
which the bill builds. At its best, adoption provides 
a safe and stable environment for children who 
cannot be brought up by their birth parents, and 
we all owe a debt of gratitude to those who take 
the selfless decision to adopt. 

One of the possibly contentious aspects of the 
bill is the proposal to extend adoption eligibility to 
unmarried couples, including same-sex couples. 
Many people hold personal convictions on that 
and, therefore, the Conservative group intends to 
have a free vote. Religious organisations and 
adoption agencies, as well as gay groups, 
provided admirably measured and useful evidence 
to the committee. The Roman Catholic adoption 
organisations have clearly done an extremely 
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good job and I understand that, although they 
would not wish to be engaged in gay adoptions if 
the bill is passed—as is extremely likely—they will 
not impede its application when it is enacted. 
Therefore, it is extremely important that the 
minister confirms to them and to Muslim and 
Jewish organisations that have comparable 
reservations that they will not be compelled to be 
involved in gay adoptions and will not need a 
legislative opt-out. 

Peter Peacock: I thank Lord James Douglas-
Hamilton for his constructive comments hitherto. I 
make it clear that, as I said to Ken Macintosh, 
nothing in our proposals would in any way alter the 
way in which the faith-based adoption agencies 
operate.

Lord James Douglas-Hamilton: I am grateful 
to the minister for his reassurance that legislative 
opt-out provisions are not necessary in the bill. 

Phil Gallie: Will Lord James Douglas-Hamilton
give way? 

Lord James Douglas-Hamilton: No. Phil Gallie 
can raise the point with the minister if he feels that 
further clarification is needed, but I think that the 
minister has made a clear statement. 

There is no doubt that the institution of marriage 
has served our country well and should be 
preserved and supported. Moreover, I would 
support Executive efforts to examine ways of 
increasing adoption by married couples by tackling 
prejudice on the grounds of age, race or religion. 
Stable and enduring family relationships are a 
suitable environment for children. They have 
traditionally taken the form of marriage between a 
man and a woman and relatively little research is 
readily available on gay adoptions. 

At present, adoption applications are assessed 
on a stringent, case-by-case basis. The minister 
mentioned the importance of safe and secure 
homes, which I whole-heartedly endorse. As it is, 
about a third of all applications are turned down 
under those stringent procedures, but it may well 
be that same-sex couples can provide the required 
stable and supportive environment, so there 
should be no legal bar to their eligibility for 
consideration. 

Fiona Hyslop: One way in which we can 
improve the uptake of adoption, particularly by 
married couples, is through adoption leave. It is 
essential that, in employment terms, adopting a 
child should be considered similar to a pregnancy 
and that employers should provide support. That is 
one way of removing barriers. 

Lord James Douglas-Hamilton: Fiona Hyslop 
makes a slightly different point from the one that I 
am making, but we will consider it in depth in 

committee and I am grateful to her for highlighting 
the matter at this stage. 

I remind members that the words on the mace, 
which are there to guide our actions, are justice, 
integrity, wisdom and compassion. I submit that 
wisdom and compassion will assist us in our 
consideration of the bill, as wisdom implies 
understanding and non-discrimination, while 
compassion implies tolerance. If I had to give an 
example of a situation in which it might be 
especially appropriate for a gay couple to be 
eligible for consideration to adopt, I would mention 
the case of a child whose parents had been killed 
in a car crash. The child’s devoted uncle and his 
male partner might be the best people to adopt, 
and it would be wrong to let a legal bar prohibit 
that. Blanket discrimination against all gay people 
is not in keeping with the spirit of the 21st century. 

A second issue of concern to the Education 
Committee has been to assess whether the 
Executive’s review of the national fostering 
strategy dovetails with the new provisions for 
adoption. We recommended the introduction of a 
fairer system of fostering allowances, with a 
national minimum to reflect the true cost of raising 
a child. I support that recommendation, as does 
the British Association for Adoption and Fostering 
Scotland. I was glad to learn from the minister that 
his response on the subject is likely to be positive. 

Another promising conclusion that emerged from 
the Education Committee’s evidence was the need 
to develop kinship care, which John Swinburne 
mentioned. The need to do that was advocated by 
Children 1st, which said that family group 
conferencing should be used as a means of 
exploring whether the extended family could 
provide support for the child. I support that and 
believe that it warrants further consideration. I 
hope that the minister will be able to clarify 
whether he will consider lodging an amendment to 
the bill to specify that adoption agencies must 
demonstrate that they have considered whether 
the extended family can provide appropriate care 
for a child. 

We must ensure that the bill balances the 
interests of children, adoptive parents and birth 
families. However, once more, the overriding 
consideration must be the best interests of the 
child. The bill provides a great opportunity to 
update existing legislation and modernise the 
system for adoption and fostering. It makes certain 
that children who find themselves in this 
challenging situation are safeguarded. For that 
reason, I support the bill, in principle, at stage 1. 

15:11 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I am pleased that the bill has reached its 
stage 1 debate. I lived with it for more than two 
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years after the Scottish Parliament opened, when I 
was in the Scottish Executive Education 
Department, and I consider it to be one of the 
more important pieces of legislation that we will 
deal with in this Parliament. 

I would like to express my appreciation of the 
work of the adoption policy review group and 
particularly its two chairs, Graham Cox and Penny 
Simpson. I was able to express that thanks at a 
British Association for Adoption and Fostering 
Scotland conference in Dundee in June 2005, but I 
also want to put it on the parliamentary record. 
The group’s report was a detailed, thorough and 
well-researched document that contained—I 
think—about 107 recommendations, of which I 
believe that all, bar three or four, have been 
encompassed in the bill. 

I would like to record the full support of my party 
for the bill. 

Adoption is a complex process. As Peter 
Peacock said, that process has needed to be 
updated for some time. That is reflected in the fact 
that we have 30 sections devoted to adoption in 
chapter 2 of the bill. I do not wish to go into the 
fine detail. Instead, I will focus on three specific 
areas. 

First, adoption should occur only when it is in the 
best interests of the child. Further, whatever action 
is taken during the adoption process or later 
should be governed by that overriding principle. Of 
course, that is the culture of the Scottish courts 
and I do not foresee that changing. To my mind, 
that is the clear intention of sections 9 and 10, 
although it is not explicitly stated in those sections. 
Accordingly, it might be wise to incorporate the 
phrase “in the best interests of the child” in those 
sections. Perhaps ministers could consider that in 
due course. 

Key to the review group’s recommendations was 
the permanence order, which was mentioned 
earlier. The permanence order would give a child 
a sense of belonging to a family. It is an important 
concept. Crucially, it points to the role of the adults 
who care for the child in the development of that 
sense of belonging and the importance of those 
adults being able to make everyday decisions, 
such as granting permission for sleepovers, 
holidays and medical treatments, just as parents in 
other families do. 

The permanence order will provide long-term 
legal stability for children who cannot live with their 
birth families and for whom adoption is not the 
best option. It will provide the courts with the 
required flexibility to take into account the different 
needs of individual children. Parental 
responsibilities and rights can be allocated or 
shared by the local authority, birth parents and 
carer in the most appropriate way to meet the 

needs of the child. For example, some children will 
have formed strong bonds with family members 
and will want to have continued contact with them 
or with other carers. The permanence order will 
cater for that situation and will allow contact 
arrangements to meet the needs of each individual 
child. 

The permanence order will meet the needs both 
of children who will remain in foster care and of 
those who await adoption. It will address the 
shortcomings of the existing legal options. 
Supervision requirements need to be reviewed 
frequently, with potentially unsettling effects on the 
child. That is an important consideration because 
we do not want that to happen. Supervision 
requirements do not give responsibilities and 
rights to carers. Similarly, parental responsibility 
orders give rights and responsibilities to local 
authorities but not to substitute families. Freeing 
orders can only leave children in what I describe 
as adoption limbo, with only a local authority 
having rights and responsibilities for them. 

The permanence order will provide clarity and 
security for children and their carers as well as 
providing flexibility to recognise the interests of 
birth parents and other relatives, provided that—
again, this is important—they are in the best 
interests of the child. 

I turn to the question of unmarried couples. I see 
nothing in the bill that, to my mind, undermines the 
institution of marriage. Currently, an unmarried 
couple can be assessed together under the 
rigorous process, but only one partner can then 
apply to adopt the child. The other partner 
probably has to apply for a residence order. In that 
way, under current provisions, unmarried couples 
can, to all intents and purposes, just about adopt a 
child together. That includes, of course, same-sex 
couples. Indeed, a number have done so; I refer to 
the T, Petitioner judgment in that context. 
However, the fact that couples cannot legally 
adopt a child jointly might prevent a number of 
children from obtaining the best outcome in their 
lives.

Changing the law to allow unmarried couples to 
adopt as a couple will therefore not be a radical 
legal change, nor a significant change to current 
practice. However, it could have an important 
impact on the life chances of a young person for 
whom adoption is in their best interests. How can 
we say that we would accept a state of affairs that 
is in anything other than a child’s best interests? 
There are overwhelming reasons for the 
proposals. 

The Minister for Education and Young People’s 
remarks on fostering are important. I welcome his 
commitment to the national fostering strategy. 
Fostering can never be a poor relation in looking 
after our children. As the minister said, many 
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powers are currently available to ministers with 
regard to fostering. Hence, a specific bill on 
fostering simply for the sake of legislation would 
be, to my mind, unwise. 

We must support adoption services and foster 
carers in practical ways and a move towards 
national allowances would be welcome. For me, 
all that we are doing is encompassed in the 
following thought. What would I want for my child if 
I was not available and nor was my wife? I would 
want the best possible provision. The bill will help 
to provide that and therefore I have no hesitation 
in commending it to Parliament. 

15:19 
Iain Smith (North East Fife) (LD): I welcome 

the opportunity to speak in this debate on behalf of 
the Education Committee. I start by thanking the 
many people and organisations that gave the 
committee written or oral evidence. That evidence, 
as ever, was crucial in highlighting the key issues 
in the bill. Our report, to which I am pleased to say 
the Executive has responded positively, refers to 
those issues. 

I particularly thank the adopted children, 
adoptive parents and birth parents who took part 
in our three focus groups and discussed their 
experiences of the adoption process. All members 
of the committee found that to be extremely 
valuable. I commend that approach to other 
committees when they consider evidence sessions 
for bills. 

I want also to thank my fellow committee 
members for their dedicated and professional 
approach to the stage 1 inquiry, our adviser 
Professor Kenneth Norrie and the clerking team. 

As members have already said, the Adoption 
and Children (Scotland) Bill seeks to modernise 
adoption law in Scotland. The law is now nearly 30 
years old, and the bill deals with a different pattern 
of adoption than the Adoption (Scotland) Act 1978 
dealt with. Adoption today is rarely about finding 
adoptive parents for newly born children who 
have, for whatever reason, been given up for 
adoption by the mother. It is now about providing 
an appropriate and caring family environment for 
some of the most vulnerable children in our 
society—children for whom it is no longer in the 
best interests of their safety or welfare that they 
remain with their natural parents, and for whom 
adoption is an important route to improving their 
life chances. They are children who may face 
multiple difficulties and for whom continued 
support will be required throughout their childhood 
and, in many cases, their adulthood. 

The Education Committee recognised that 
although adoption law must balance the interests 
of birth parents, prospective adoptive parents and 
the children, the overriding consideration must 

always be the best interests of the child. 

I will return later to specific issues that were 
considered by the committee, but I want briefly to 
examine other issues that are covered in the bill. 

As Euan Robson eloquently outlined, the bill will 
introduce permanence orders, which will replace 
freeing orders and parental responsibilities orders. 
Permanence orders have been generally 
welcomed. They will provide a more flexible and 
tailored approach to the needs and circumstances 
of the child while, as the name suggests, providing 
permanence in the day-to-day lives of children and 
their carers. Although permanence orders may 
form part of the adoption process, they can be 
used in other circumstances, including long-term 
fostering and kinship care situations. 

The committee received evidence of concern, 
however, about the interaction between 
permanence orders, which will be awarded by the 
courts, and the children’s hearings system. There 
were also concerns that the grounds for making a 
permanence order are not sufficiently clear. I 
welcome the Executive’s commitment to introduce 
at stage 2 amendments that will address those 
issues.

The other major issue in the bill relates to 
fostering. A number of witnesses were concerned 
that the bill deals only with fostering allowances, 
rather than with a wider reform of fostering 
legislation. However, the committee was advised 
by the minister that the underlying primary 
legislation on fostering remains robust and that the 
recommendations from the adoption policy review 
group will be addressed through regulations and 
guidance. 

I welcome the assurance that the fostering 
regulations will be amended in line with the 
changes to adoption law and in line with other 
issues that were identified by witnesses, such as 
whether restrictions on the number of children who 
are placed with one family could also be dealt with 
by regulations if the review of national fostering 
strategy establishes that that is desirable. The 
proposed level of the national fostering allowance 
remains the big unanswered question for many 
foster parents, so I would welcome an indication 
from the minister about when he expects to be 
able to make announcements on the allowance 
and the timescale for the fostering review. 

Returning to adoption, I note that the committee 
identified a number of concerns, all of which were 
predicated on the interests of the child being 
paramount. I welcome the positive response of 
ministers to the committee’s recommendations, 
and I welcome, too, the Executive’s commitment 
to lodge stage 2 amendments on issues such as 
the grounds for dispensing with parental consent 
and the provision of adoption support and post-
adoption services. 
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The committee’s report mentioned the rights of 
birth parents to information on the adopted child. 
For clarification, the committee was clear that the 
adopted person should control the decision on 
whether information should be provided. The only 
exception would be that a birth parent who so 
requested could be informed in the event of the 
death of their child. 

The committee also accepted that there is no 
need for any new legislative provision for step-
parents. However, we would welcome greater 
recognition of the contribution that can be made by 
various forms of kinship care. 

Last, but by no means least, I turn to the issue of 
same-sex partners. The committee recognised 
that it would be an important and controversial 
issue, but we also wanted to ensure that it did not 
dominate our deliberations. I hope that it will also 
not dominate today’s debate—indeed, it has not 
so far. 

Phil Gallie: Will the minister give way? 

Iain Smith: I would love to be a minister, but I 
am happy to give way. 

Phil Gallie: I thank the committee convener for 
giving way. Earlier, the minister responded to my 
colleague Lord James Douglas-Hamilton’s 
reference to the pressures on faith groups that 
provide adoption services. I accept the minister’s 
intention, but I query whether it could be seen to 
contravene the European convention on human 
rights and human rights legislation. Did the 
committee examine that point? 

Iain Smith: The committee considered carefully 
the issues that relate to adoption agencies that are 
attached to a faith. We are sure that nothing in the 
bill will require such agencies to provide adoption 
services to people whom they feel are 
inappropriate. However, the committee felt that 
those agencies should be required to refer such 
people to an appropriate agency. I do not think 
that an ECHR issue will arise, provided that the 
people concerned are referred appropriately. 

The committee raised the issue of adoption by 
same-sex partners with everyone who gave oral 
evidence and with every agency or group, apart 
from the faith-based groups, that supported the 
bill’s provisions. It is important to stress that the bill 
will not create a right to adopt for anyone—gay, 
straight, married, unmarried or single—and that 
homosexuals are not currently barred from 
adopting. However, the bill will remove the present 
bar on joint adoption by civil partners or by 
couples who are not married or civil partners but 
who live together in an enduring family 
relationship. 

Nothing in the current law bars one member of a 
couple from adopting and raising a child in a family 

environment with his or her partner of whatever 
sex. The change in the law will merely allow that 
arrangement to be recognised and will allow the 
other partner to have the same rights over, and 
responsibilities for, the adopted child. The decision 
on whether to place a child for adoption in such a 
home will be based on the same criterion as in any 
other adoption placement, which is whether to do 
so is in the child’s best interests. The bill reflects 
the reality of the society in which we live, which is 
made up of many differing family units. 

Speaking personally—I apologise to committee 
members if they disagree with what I am about to 
say—I abhor the tone and contents of the letter 
that the Bishop of Motherwell sent to members. 
Other Christian churches support the proposals in 
the bill. In its written evidence, the Church of 
Scotland said that it 
“would, on balance, support the proposals to allow 
unmarried or unregistered couples (of different sexes or of 
the same sex) to adopt jointly.” 

The Scottish Episcopal Church said: 
“‘Family’ no longer means just the traditional nuclear 

family and the fact that both the Adoption Bill and the new 
Family Law Bill recognise this is welcomed. The well being 
of the child is put first in both instances rather than the 
traditional values of society which have tended to pass 
judgement on a child who comes from a less conventional 
family set up …. the Committee supports the security 
provided by the Bill to those children … living in same sex 
families”. 

Does the Bishop of Motherwell think that those 
churches are in conflict with Christian morals and 
values? The bishop implores MSPs to 
“Choose to be the children’s champion, protecting their 
interests and defending their rights.” 

I will do that by supporting the bill. To paraphrase 
the bishop, children must never be disadvantaged 
or deprived of a more wholesome home life in 
order to promote the interests of the Catholic 
Church. 

The Deputy Presiding Officer (Murray Tosh): 
We move to the open debate. If we stick to six 
minutes each, there should be time for everyone. 

15:27 
Dr Elaine Murray (Dumfries) (Lab): The media 

have tended to describe the bill as controversial, 
but it has been widely welcomed by organisations 
that represent children’s interests, although I know 
that such organisations will propose to us several 
amendments for stage 2, which we will consider 
carefully. 

I will quote some of those organisations. 
Children 1st said: 

“Many of the Bill’s provisions will help to increase stability 
of placement which is so desperately needed by Scotland’s 
most vulnerable children and young people”, 
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and Children in Scotland 
“welcomes this Bill as a positive and well thought out 
approach to modernising the adoption system in Scotland.” 

Barbara Hudson, who is the Scottish director of 
the British Association for Adoption and Fostering, 
believes that 
“This bill is hugely important and has the potential to ensure 
that many more children can live more stable lives … 
Permanence Orders will make it easier for long-term plans 
to be made for children” 

and 
“foster carers can share some of the responsibility for day 
to day decisions”. 

Even the Bishops Conference of Scotland said 
in its written evidence: 

“We are encouraged that” 

the bill 
“contains many positive proposals which will make a 
positive impact on the lives of the children who are 
unfortunately unable to remain with their natural family.” 

In the conclusion at paragraph 113 of its stage 1 
report, the Education Committee 
“welcomes the introduction of the Bill as an important 
contribution to providing greater stability and security for 
children and recommends that the Parliament approves the 
general principles”. 

Members of all parties that are represented on the 
Education Committee unanimously supported that 
conclusion. That concurrence of views has been 
reflected in the debate. 

I was disappointed and saddened by the letter 
that I received from Bishop Joseph Devine, the 
Bishop of Motherwell, not least because it seemed 
to be overtly party political. He mentioned just two 
parties—those in the Executive—and did not 
recognise the cross-party support in the committee 
for the bill. In his defence, perhaps he had not 
read the committee’s stage 1 report, which all 
committee members unanimously agreed. 

As other members have said, the bishop’s letter 
is factually incorrect in that homosexual and 
unmarried people have been able, as individuals, 
to adopt since the 1930s, whether or not they were 
involved in a relationship. 

If two people are adopting, their partnership will, 
to a certain extent, be part of the assessment of 
the sort of home that they can offer the child. In 
some ways, that could be seen as increasing 
protection for the child by ensuring that he or she 
will go to people who are in a stable relationship 
and not to a single person who might change their 
partner every few months. 

Professor Kathleen Marshall, Scotland’s 
commissioner for children and young people, 
believes that the provisions in section 31 of the bill 

will help to clarify the existing situation because 
both partners will obtain legal status as adoptive 
parents, and she believes that the child will benefit 
from the greater stability that that will bring. 

Unfortunately, the Bishop of Motherwell has 
presented the bill as giving in to “gay demands” 
and as being driven by political correctness. As 
others have said, no one has the right to adopt. 
Time and again during stage 1, witnesses and 
committee members stressed that the absolute 
priority in any arrangements for a child who cannot 
live with his or her own parents must be that 
child’s best interests. If people want to see that in 
writing, it is in paragraph 6 of the committee’s 
report. 

How different was the tone of that letter from 
that of the submission from John Deighan of the 
Catholic Parliamentary Office, who looks forward 
to the bill 
“making a positive impact on adoption services in Scotland 
and bringing benefit to children in the adoption system.” 

He did, of course, point out that there might be 
issues of conscience for some MSPs—we all 
appreciate that some of our colleagues will have 
those issues. 

How different was the tone of the Bishop of 
Motherwell’s letter to the tone of the evidence that 
was given by the faith-based adoption agencies, 
St Margaret’s Children and Family Care Society, 
and the St Andrew’s Children’s Society, whose 
evidence I and others found to be measured and 
compelling. None of us wants legislation to force 
faith-based organisations to act against their 
beliefs. I and others have sought and received 
reassurances—the minister has reassured 
Parliament again—that the bill will not do that. 
Again, if people want to see that in writing, it is in 
paragraph 54 of our report. 

Strangely enough, Bishop Devine also wanted a 
referendum on the bill. I am not quite sure why he 
wanted a referendum on this particular piece of 
legislation; we did not have a referendum on the 
legislation for the ban on smoking in public places, 
on section 2A, or on antisocial behaviour. Why 
should we have a referendum on this bill? Our 
procedures have checks and balances—the 
Executive holds consultations and we take 
evidence from witnesses. If I were the bishop, I 
would not particularly want to go down the 
referendum route because there could be a call for 
a referendum on whether local authorities should 
fund denominational schools. I am afraid that such 
a referendum might not come up with the results 
that he would want. 

The bill is about improving the stability and life 
chances of children and young people who might 
be very vulnerable. Their interests must always 
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take precedence over ideology, whether religious 
or political. 

Finally, I am pleased with the Executive’s 
reassurances that it is seriously considering 
kinship care. I will cite a typical example of a 
kinship care issue. I was approached by a 
constituent who is in her late 50s. She brought up 
four children of her own but, sadly, one of her 
daughters has a serious heroin addiction, which 
has resulted in her having her three-year-old 
grandchild to look after. Undoubtedly there are 
financial pressures on such people. A recent 
article said that it is estimated that it costs 
£100,000 to bring up each child to the age of 18; 
that is before they start at university, when it gets 
considerably more expensive, as I know. There is 
no way that someone who is approaching their 
retirement, having brought up three or four 
children already, is going to be able to find that 
sort of finance on their own when they are looking 
forward to their retirement. We need some way of 
supporting the people who have taken the 
responsibility of looking after their grandchildren. I 
look forward to a positive recommendation on that 
from the Executive as part of its fostering strategy. 

15:34 
Roseanna Cunningham (Perth) (SNP): There 

is much in the bill to recommend it; this afternoon 
we have heard many comments that reinforce 
that. No one can object to improving adoption and 
fostering services in Scotland. 

It is clear that much of the bill has widespread 
support. Some agencies obviously do not think 
that it goes far enough. I was particularly drawn to 
the Children 1st briefing, which makes a plea for 
far greater involvement of the wider and extended 
family before decisions on adoption are made. I 
also note that Children 1st wants amendments to 
be made to the bill to ensure that a child’s views 
are taken into account no matter what his or her 
age is. Both those points are very sensible. 

The Deputy Minister for Education and 
Young People (Robert Brown): On that point, 
which has been raised before, I draw Roseanna 
Cunningham’s attention to section 9(4)(a), which 
states: 

“The court or adoption agency must, so far as is 
practicable, have regard in particular to— 

(a) the child’s ascertainable wishes and feelings 
regarding the decision (taking account of the child’s age 
and maturity)”. 

I accept that there might be arguments over the 
precise phraseology, but does the member accept 
that the bill—like much other legislation on this 
issue—provides a fairly strong direction in respect 
of the child’s views? 

Roseanna Cunningham: I accept that, but I will 
come on to other aspects of section 9 later. 

The Children 1st briefing gives some very 
considered views on the bill, and analogous 
proposals are presented by the Scottish 
Independent Advocacy Alliance, which suggests a 
mechanism whereby the various views of children 
and others could be heard, including in the 
proceedings that directly affect them. Perhaps 
some of those issues will be taken on board at 
stage 2. The suggested changes are important 
and helpful and would make the bill better, so I 
hope that the minister will give them careful 
consideration. 

Notwithstanding the good that is in the bill, I am 
afraid that I will not support it this evening. I hate 
to break the cosy consensus, but my reason for 
refusing to support the bill is the deep unease that 
I feel at the provisions in section 31. We cannot 
wish those concerns away. Those of us who, like 
me, know families in which adoption has taken 
place will know how incredibly positive the 
experience is and how life affirming it can be. 
However, it is not without its difficulties. Even in 
situations in which children have been placed for 
adoption, decisions can be reversed and people 
can end up in protracted legal proceedings—I 
have seen both those things happen—and upset 
and stress can be experienced. Parenting is no 
easy feat. I have signally avoided its difficulties, 
but I am in awe of those who take on the 
responsibility. In my view, parenting is so 
important that it seems inconceivable that we 
would introduce yet another potential difficulty into 
the adoption mix by extending the provision to gay 
couples. I know that that is not a politically correct 
argument to make. 

Margaret Smith (Edinburgh West) (LD): I
speak as a parent of five children. As such, I 
totally agree that parenting is very difficult. I also 
speak as the only openly gay parent in Parliament. 
Other members have already pointed out that the 
legal right already exists. All that the bill will do is 
extend that right to couples. Having brought up 
children on my own and as part of a couple, I must 
say that it is easier to bring them up as part of a 
couple, irrespective of the gender of one’s partner. 
To bring up a child on one’s own is much harder. If 
a child is brought up by an unmarried same-sex 
couple or unmarried heterosexual couple, there 
will be more stability for the child because it is 
being brought up by a couple. 

Roseanna Cunningham: That will always be a 
matter of judgment. I am sure that Margaret Smith 
will accept that hers is a very different scenario, in 
that the children involved are her own children 
rather than children who have been adopted into 
the family. 
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I know that it is not politically correct—I was 
trying to make that point—but I cannot see how, to 
be frank, overturning tens of thousands of years of 
nature’s design will move us forward in society. I 
am curious as to the committee’s findings at 
paragraph 48, which states: 

“The Committee notes the very small volume of research 
that has been conducted in this area and the absence of 
any objective evidence that indicates that there should be a 
bar on eligibility to adopt.” 

It is interesting that a very small amount of 
research has been conducted. In this chamber, I 
have argued frequently in favour of the 
precautionary principle—many times and in many 
different debates—so I am somewhat surprised 
that the precautionary principle is not held equally 
to apply in this case if it is felt that there is such an 
absence of evidence. 

Iain Smith: Will the member take an 
intervention?

Roseanna Cunningham: No, I must press on. I 
have taken two interventions so far. I will see how 
far I can get. 

People will argue that the interests of the child 
must be paramount—certainly, they must be. I see 
no reason for loading on to children—many of 
whom will be far too young to express a 
preference one way or another—yet another issue 
to deal with on top of that with which they are 
already struggling, which is the loss of their natural 
parents or, in the case of some children who are 
placed for adoption nowadays, the singularly 
difficult backgrounds from which they have come. 

The issue might be seen to be of more 
importance to some groups in society than to 
others, but I note the provisions of section 9(4)(b) 
on consideration of the child’s religious 
persuasion, racial origin and cultural and linguistic 
background. I ask the minister to confirm that 
those considerations will apply even to children 
who are in state care. Will such children also be 
able to say, “No, I don’t want that for me. That is 
not the kind of life that I want to live”? Will 
agencies truly be mindful of the section when 
decisions about adopting are made, or will 
diversity be used as a smokescreen for riding 
roughshod over the deeply held views of many 
people? 

I note that the committee is confident that the 
faith-based adoption agencies, of which there are 
two in Scotland, will not be forced to provide 
services to couples who might otherwise be 
eligible under the legislation. That has been 
reiterated today and remarks on that were 
welcome. I also welcome the minister’s comments 
on the future of any DTI plans. However, I wish 
that the minister would not set his face against a 
prima facie opt-out. I am not sure why he has 

done that, especially in the current climate, in 
which the provision of reassurance in the bill might 
have been considered to be needed. As I have 
just asked, can people who have faith 
backgrounds be reassured that their beliefs and 
values will be reflected in the choices that are 
made for their children, in the sad event of their 
being orphaned, even if those choices are being 
made by people other than faith-based societies? 

It was with no small degree of apprehension that 
I decided to speak up today. Of late, a tendency 
has developed to mock and decry those who stray 
from the mainstream of political correctness. I 
voted for the repeal of section 28 and had no 
problem with civil partnerships, but I have a 
problem with the bill. Although I am worried about 
having spoken up today, I have done so sure in 
the knowledge that I represent the views of the 
vast majority of people in Scotland on this issue. 
Someone must represent their views in 
Parliament, if the Executive will not. I urge any 
member who has the slightest doubt about the 
impact of this aspect of the legislation to follow 
their conscience and to refuse to vote for the bill. 

15:41 
Patrick Harvie (Glasgow) (Green): Very shortly 

after I was elected to Parliament, I was given 
some advice by a well-meaning journalist—there 
are some out there. He advised me not to get too 
busy on issues around sexuality and sexual 
minorities. On civil partnership, he told me, “Don’t 
touch it with a bargepole. People will just think of 
you as ‘the gay one’.” I understand why he said 
that, but I genuinely do not believe that if a black 
or other minority ethnic MSP had been elected he 
or she would have been advised, “Don’t say 
anything about racism. People will just think of you 
as ‘the black one’.” For that reason, I rejected the 
advice. I understand why Iain Smith says that 
today’s debate should not be dominated by one 
issue, but I make no apology for devoting my 
remarks to it. 

Much of the bill should be entirely 
uncontroversial. No one could disagree with a 
word of the policy objectives and, from the 
responses of the organisations that provide 
services on the ground, it is clear that few could 
argue with much of the detail of the bill. The only 
reason for any controversy is a demand that we 
abandon the principle of considering potential 
adoptive parents on their merits, taking into 
account the interests of the child as our paramount 
concern, and instead rule out of consideration 
whole groups in society, without knowing anything 
about individuals’ circumstances. Never mind the 
implicit insult that that proposal represents to 
existing unmarried couples and same-sex couples 
who are parents and who, like other parents, are 
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doing their best for the children in their lives. Let 
us ignore that insult for a moment and look at the 
proposal. It is based on the assumption that such 
parents are inferior parents—that they will do a 
less decent job and that their children will suffer 
harm because of that aspect of their lives. If that 
assumption is to be put to us seriously, it should 
be backed up by robust evidence. 

Instead of decent research that backs up the 
assumption, however, we have seen the kind of 
junk science that has been circulated to MSPs by 
the Christian Institute, and a prejudiced letter. I do 
not conflate religion with prejudice; there are 
atheists—I am an atheist—who are prejudiced 
against people on ground of sexuality. Just as I do 
not blame their atheism for that, I do not blame 
religion for Bishop Devine’s prejudice, although 
prejudice it is. 

Let us look at his letter. The thing that struck me 
most in the letter that we have all received is the 
different language that is used to describe different 
human beings in our society. When describing 
married mixed-sex couples, the bishop writes of “a 
loving environment”, a “wholesome home life” and 
“the care and protection of a mother and father.” 

However, when describing same-sex couples 
who are, in my view, also loving to each other and 
their children if they have them, the bishop uses 
the phrase “homosexual lifestyles”. Frankly, the 
man knows nothing about my lifestyle or any of the 
lifestyles of the people he writes about. In my reply 
to the letter, I highlighted that difference in 
language and explained the insult that it implies. 

I highlighted another aspect of the letter, which 
almost made me smile when I read it. It appears to 
present the image of a society in which religious 
communities are excluded from the Executive’s 
policy-making process while lesbian, gay, bisexual 
and transgender organisations are free to take 
what the bishop calls “gay demands” right to the 
heart of Government. Nothing could be further 
from the truth. As members are well aware, this 
week the First Minister held a meeting, as he does 
frequently, with leaders of religious communities 
from throughout Scotland, at which I am sure they 
discussed a range of policy issues. LGBT 
organisations, like most others, have to go through 
the normal policy-making and consultation 
processes. I am sure that they would expect 
nothing less. 

I mentioned in my letter to the bishop my 
criticism of the Executive on matters such as 
sending responsibility for civil partnerships to 
Westminster and not legislating on hate crimes, 
but I doubt that I will persuade the bishop that 
religious communities are taken more seriously 
than LGBT communities in Scotland. 

The last point that I made to the bishop was the 
disappointment that I feel when religious 
communities are so misrepresented by their own 
leaders. 

Roseanna Cunningham: Will the member give 
way? 

Patrick Harvie: I am sorry; I am in my last 
minute. I know practising Catholics who are 
furious when issues of personal morality are 
promoted as the priorities of figures in the religious 
hierarchy, instead of the degradation of our planet, 
the vicious treatment of asylum seekers in our 
communities, war and poverty. Those are the 
great moral issues of our age and great moral 
leaders should prioritise them, rather than judge 
other people’s private lives and demand that 
Government do the same. 

15:47 
Scott Barrie (Dunfermline West) (Lab): Like 

some other members, I spent several years as a 
member of a local authority fostering and adoption 
panel. I even had occasional responsibility for 
chairing the meetings and approving the detailed 
minutes.

Probably the closest that I will ever get to 
playing God is when I have had to recommend 
whether a young person should be approved for 
permanent substitute care or whether an applicant 
should be approved as a foster carer or potential 
adopter, or to recommend a match between a 
child and a new family. It was an incredibly tough 
task, but immensely gratifying, not because I have 
a secret ambition to be the Almighty, but because 
of a motivation and drive to do the right thing by 
the young person concerned. That should be our 
motivation today—to do the right thing by the 
young people of Scotland. 

On reading the evidence presented to the 
Education Committee, I noted that several 
witnesses said that the adoption and permanence 
process is not about giving adults the right to 
adopt or foster; it is about ensuring that we find 
suitable families capable of offering stable 
placements that will meet the particular needs of 
an individual child or sibling group. In essence, the 
process is all about rights for young people, not 
rights for adults.  

If birth families had a monopoly on good 
parenting and had their child’s interests at heart, 
we would rarely have to consider or provide extra-
familial substitute care, but that is not the Scotland 
in which we live. The unfortunate fact is that some 
birth parents, albeit a small minority, are unable or 
unwilling to provide the care, love, attention and 
nurturing that their offspring need. 
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Contrary to what some people have alleged, the 
bill is not about gay adoption or giving to gay 
people the right to adopt—other members have 
said this afternoon that they already have that 
right. The only issue is that gay people cannot 
adopt as a couple. Currently, only one individual in 
the partnership can adopt. Let us make no 
mistake; that is already happening in Scotland, 
contrary to what some people might think or what 
some organisations have alleged.  

If we are serious about improving the chances 
for some of our young people, and if we are 
honest about Scotland as it is—not a mythical 
throwback to a Scotland that maybe never 
existed—we will do the right thing today and agree 
to the general principles of the bill. Planning for a 
child’s future cannot be a pick-and-mix process. 
We need a well-thought-through and 
comprehensive but adaptable legal framework that 
meets the individual needs of all children, not just 
those who happen conveniently to fall into a 
predetermined category. That means that we must 
have flexibility.  

As others have already acknowledged, those 
young people who require permanence—through 
adoption, permanent fostering or long-term kinship 
care—are unlikely to be babies. The days of 
mothers relinquishing their babies at birth and 
adoption placements taking place six weeks later 
have gone. It is almost unheard of for an adoption 
agency, particularly a local authority, to be 
involved in such a case. The young people who 
require permanence are most likely to be the 
same youngsters who experience the social, 
educational and behavioural difficulties that I and 
other members have often spoken about in the 
chamber.  

The bill is not just about adoption, important 
though that is. A major proposal is the creation of 
permanence orders. They are a significant step 
forward from the parental responsibilities orders in 
the Children (Scotland) Act 1995. Although they 
have rarely been used, parental responsibilities 
orders were themselves a major step forward from 
the previous directions that were made by local 
authorities under section 16 of the Social Work 
(Scotland) Act 1968. The idea of parental rights 
being invested in a local authority may have been 
okay for legislation rooted in the mid-1960s, but 30 
years later the flaws in that legislation had become 
glaring.  

The new permanence orders have the potential 
to provide greater stability for young people in 
substitute care and could allow foster carers to 
have more legal certainty in day-to-day decision 
making. I am glad that the minister acknowledged, 
in response to my earlier intervention, that some 
more work needs to be done on the interaction of 
the new permanence orders with the requirements 

of the children’s hearings system. Before the 
enactment of the Children (Scotland) Act 1995, 
there was always tension involved in plans for the 
adoption of a child who was already subject to a 
supervision requirement. I am keen that we do not 
replicate similar difficulties when enacting the new 
permanence orders procedure.  

I would like to raise one further issue with the 
minister. We all know that too many young people 
drift in the public care system. I sincerely ask the 
minister, either in the bill or perhaps through 
guidance, to ensure that local authorities are 
properly planning for youngsters in their care. Far 
too many youngsters who could have benefited 
from permanence, either through permanent 
fostering or through adoption, never got that 
opportunity in the past, because people were 
afraid of making proper plans, or just did not get 
round to making proper plans for them. We must 
ensure that local authorities, perhaps using the 
regulatory framework, carry out their 
responsibilities fully and make the plans that they 
need to make.  

The bill aims to improve the adoption and 
fostering services available in Scotland. I sincerely 
believe that it will, and I urge all members to agree 
to the general principles of the bill.  

15:53 
Dave Petrie (Highlands and Islands) (Con): 

Any issue concerning children must be tackled 
sensitively and examined with the utmost scrutiny. 
As other members have said, whatever decision 
we reach today must be driven by the best 
interests of the child. As a parent and a former 
teacher and children’s panel member, I am only 
too well aware of the importance to a child of a 
stable family background. Children are one of the 
most vulnerable groups in our society, and the 
protection and development of a child’s formative 
years are of paramount importance.  

Public opinion would appear to agree. Since I 
arrived in Parliament, child protection issues have 
featured strongly in my mailbag. We could spend a 
whole week debating the pros and cons of 
parenting skills, whatever the gender of parent or 
child. Whatever happens in connection with 
today’s debate, some of us will be casting a 
shadow over our popularity whatever we say.  

It is clear that the primary bone of contention in 
the bill is the same-sex couple aspect of adoption 
law. There is a moral issue. I believe that a loving, 
committed relationship is the best place in which 
to bring up a child as it provides the stability and 
support that children need to grow into mature, 
responsible adults. The busy schedule of a parent, 
which involves the notorious school run, 
homework duties and school holiday care—to 
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name but a few tasks—is made a lot easier when 
the job is shared by two people. I feel that the 
family and a committed long-term relationship 
provide a sense of stability and commitment that is 
good for our society. Therefore, I am pleased that 
the bill goes some way to promoting that pattern. 

We have seen the introduction of civil 
partnerships for homosexual couples and we are 
now considering adoption rights for the same 
section of our society. It strikes me that the 
granting of such rights is a logical progression and 
a reflection of how society has changed in recent 
years. Let me be clear that although the bill is 
welcome it will have no significant effect on the 
loving care that is given to children by same-sex 
couples throughout our country—with in vitro 
fertilisation or individual adoption rights, 
homosexual couples throughout Scotland are 
playing the parental role to many grateful children. 
However, by allowing couples to adopt, we will 
create a more secure and positive situation for all 
involved. If a homosexual couple want to adopt, 
they will adopt. It is far better that we allow them to 
adopt together and thereby prevent any confusion 
and bureaucratic obstacles in relation to who has 
authority to make parental decisions or who might 
be seen in the child’s eyes as the real parent. By 
not implementing the bill, we would do nothing to 
support the child; in fact, we would do the 
opposite. 

At the risk of repeating myself, I state that my 
personal view is that a loving and stable family is 
the best situation in which to raise a family. That 
does not mean that I am being judgmental or 
critical of alternative ways in which people may 
choose to live their lives. I accept that the situation 
that I describe does not always work for everyone 
and we should be mindful not to set restrictive 
criteria by which all people should be bound to 
live. However, I have concerns about aspects of 
the bill. In addition to extending the scope of 
adoption rights to homosexual couples in a civil 
partnership, the proposed legislation will also 
enable anyone in a non-formalised relationship to 
adopt. The importance and gravity of taking on the 
responsibility of parenthood should not be 
underestimated. The many extra problems that 
can often come with adopted children mean that 
the responsibility can be even greater. I cannot 
help but wonder whether a couple not prepared to 
show their commitment through an official 
ceremony—it does not have to be religious, formal 
or on a grand scale—will provide the responsible 
and secure background necessary for children to 
grow up in. 

Patrick Harvie: I cannot help asking whether 
the same principle does not apply. If it is right to 
recognise through allowing joint adoption that in 
effect the same-sex partner of a parent is also a 
parent, is it not also right to recognise that two 

people who live together but are not in a 
formalised relationship can also both be effective 
parents and that joint adoption makes sense on 
the same terms? 

Dave Petrie: I am not suggesting that they will 
not be good parents. All that I am saying is that we 
are looking at commitment and that if people want 
to commit themselves to being good parents, it 
makes sense, from the point of view of security for 
the child, for them to enter a civil partnership. The 
proposal to enable anyone in a non-formalised 
relationship to adopt could undermine the welfare 
of the child. I would accordingly support any 
proposal to remove that provision. 

I support the general aims of the bill, from a child 
welfare point of view. I welcome the fact that, by 
increasing the number of couples potentially 
available for adoption, the bill will give many more 
children the opportunity to be brought up in a 
stable, loving environment. I feel that assessing 
each case individually will be a safety barrier 
against a child being placed into undesirable or 
harmful situations. 

Parenting is a human instinct and is not specific 
to a certain sex or sexual orientation—it exists 
within us all. 

16:00 
Ms Rosemary Byrne (South of Scotland) 

(Sol): Solidarity supports the general principles of 
the Adoption and Children (Scotland) Bill and we 
are pleased that the bill recognises the changes in 
modern society and the different structures of 
families that exist. 

We believe that allowing civil partners, 
unmarried couples and same-sex couples who are 
not in civil partnerships to adopt jointly will 
increase the legal protection that is available to 
children and increase the number of people who 
will be able to adopt. It will relieve the current 
shortage and is an eminently sensible move. The 
main criterion for the consideration of prospective 
adoptive parents should be what is in the best 
interests of the child and not the sexual orientation 
or marital status of the prospective adoptive 
parents. I agree with Scott Barrie that we should 
do the right thing for the child and for those people 
who are most suited to bringing the child up, 
regardless of background, sexual orientation or 
whatever. 

I want to concentrate on kinship care, which is 
an issue that I have raised in the chamber on 
numerous occasions. I am keen that the 
involvement of the extended family should be 
considered before a permanence order or 
adoption is moved on. I believe that the extended 
family is well equipped in many cases to take on 
the role of parenting and looking after children. 
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Indeed, I would like there to be a move to ensure 
that all kinship carers are recognised and given 
the right support—including financial—to bring up 
children. 

It is mainly, although not always, grandparents 
who are in the position of kinship carers. Funding 
to take those people out of relative poverty is 
extremely important. As other members have said, 
no grandparents prepare themselves for having to 
bring up their grandchildren, so it is extremely 
important that we have support in place for them. 
Local authorities can give funding, but we find in 
casework that there are loopholes all over the 
place and that it is extremely difficult to get to the 
nub of who is and is not entitled to funding. I look 
forward to Professor Aldgate’s report, but I regret 
that it did not come out before discussion on the 
bill began. The research into kinship care that the 
Executive has requested is important and I regret 
that we are still waiting for it. I hope that we will 
see it soon. 

Family group conferencing is a crucial aspect of 
including the extended family. I hope that the 
recommendations made by some children’s 
organisations will be taken on board at stage 2 
and that amendments will be made to ensure that 
the recommendations are embedded in the bill. 

It concerns me that the report “Hidden Harm—
Next Steps: Supporting Children—Working with 
Parents”, which I believe was put together in good 
faith, talks about putting children up for adoption if 
there is drug misuse in the family and severe 
addiction. I reiterate that the extended family has a 
role in such situations. All too often, people come 
to my surgeries because children have been 
removed from the family for their own protection—I 
do not criticise that—but the grandparents have 
not been involved at all. In fact, in the most recent 
case we had, the best that the grandparents could 
get was to send a photograph and get some 
phone calls. 

That is not good enough when such people are 
ready and waiting to be part of the extended 
family. The point is not whether they can take on 
the role of bringing up the children; the point is to 
maintain contact with the children and ensure that 
they know where they come from. That is 
extremely important, even if the family cannot take 
on the children. However, when they can do that, 
we must support them. 

Permanence orders will make a difference to 
many young people who are looked after in local 
authority care at the moment. We know the 
failures that there have been with looked-after 
children, and I hope that permanence orders will 
make a huge difference to those children’s lives. 

I am concerned that the bill will not do enough 
for foster carers. The Fostering Network has 

expressed a number of concerns. In Scotland, 
3,493 children are living with foster carers; we 
should consider how we can support those carers. 
A number of foster carers I have spoken to are 
looking for a protocol, for training and for a 
national level of payments. I welcome the fact that 
we are considering payments and I look forward to 
the report. I am saddened that we have not had 
the report before stage 1, but I know that it is 
forthcoming. However, I ask the minister to make 
some comment on a protocol and on training for 
foster carers. 

Many children in today’s society have social, 
emotional and behavioural difficulties because of 
their background. It can be extremely difficult 
when those children go into foster care. The job 
requires a high degree of training; carers must be 
well equipped and have good support. I would like 
to see more about that in the bill, and I look 
forward to hearing what the minister has to say. 

16:06 
Susan Deacon (Edinburgh East and 

Musselburgh) (Lab): I genuinely believe that it is 
incumbent on us all to work as hard as we can to 
make a reality of that oft-spoken piece of 
rhetoric—that every child should get the best 
possible start in life. We all share that aspiration 
and we may all agree that the bill could be another 
step forward towards making a reality of the 
commitment. 

I will focus on three points today; the temptation 
to comment on others is immense, but I shall 
resist it. First, I sound a note of caution about the 
limitations of legislation in this field. I have been 
struck by the power of the argument made by 
Children 1st and many others, including many in 
the chamber, about the importance of involving the 
wider family. I feel strongly about the importance 
of providing pre-adoption and post-adoption 
support services. However, I worry about the 
extent to which we should seek to prescribe in 
statute the details of how such arrangements can 
be put in place. I worry that legislation can often 
be a proxy for the kind of change to culture and 
practice that we will need if services are to be 
meaningful. I would like the minister to comment 
on what other steps he might be taking—alongside 
the changes to legislation—to ensure that changes 
in culture and behaviour come about. 

I do not think that my second point has been 
mentioned today—it is on the issue of intercountry 
adoption. The bill contains important provisions on 
the issue. There are only a small number of cases 
each year, but they are hugely important for the 
individuals involved. The issue was subject to very 
little scrutiny at stage 1 and very little evidence 
was submitted on it. 
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Serious concerns about the bill’s provisions 
have been raised with me by a constituent who is 
involved in a support group with other parents who 
have been through the intercountry adoption 
procedure. I have written to the minister and to the 
convener of the Education Committee, asking for 
those concerns to be considered further at stage 
2. I hope that that will happen. 

The third point concerns an issue that certainly 
does not take up the lion’s share of the bill but 
certainly takes up the lion’s share of the attention 
that is devoted to the bill. It is the issue of the 
proposed change that will allow joint adoption by 
unmarried couples, including same-sex couples. 

I have the utmost respect for individuals from 
right across the spectrum of opinions on this issue. 
I respect Roseanna Cunningham—she is not in 
the chamber at the moment—for articulating her 
view, even though I directly disagree with it. The 
key, in this as in so many other areas, is to be able 
to exchange views in a measured and mature 
way, in a tone of mutual tolerance and respect. 
The reason why so many people have referred to 
the letter from the Bishop of Motherwell is that, 
sadly, it does not engage the arguments in such a 
tone. However, it is important that we engage in 
debate on the issue. 

The minister made it clear that the proposals do 
not redraw the moral line. Many adopted children 
live with unmarried individuals, including in some 
cases individuals who are in a same-sex 
relationship. The bill simply recognises joint 
adoption and the role of both individuals in a 
couple. 

The Education Committee made crystal clear in 
its report its unanimous opinion that the bill will 
increase the legal protection that is available to 
children. As Elaine Murray said, Scotland’s 
commissioner for children and young people has 
said that the new approach will bring greater 
stability. We must also consider the wider picture 
of the importance of a loving family environment, 
which is defined not by its structure but by the 
quality of the relationships involved. Families 
come in many different shapes and forms. Some 
47 per cent of all children in Scotland are born 
outside marriage. We cannot suggest that such 
children are second-class citizens. As I said, many 
children live in same-sex-relationship households. 
Are we saying that somehow the family life of such 
children is inferior to that of other children? Many 
of us have seen at first hand how happy, stable 
and loving such families and home environments 
can be. 

Roseanna Cunningham mentioned public 
opinion. None of us has a monopoly on insight into 
public opinion, so we should tread carefully on 
such matters, but I have been struck by the extent 
to which civil partnerships have been recognised 

and welcomed in our society. Even people who 
previously might have been a bit doubtful or even 
judgmental about same-sex relationships are 
considering the people they know who are seeking 
formal recognition for their partnership and saying, 
“They’re happy, they love each other; that is what 
matters.” On the simplest level, that is also what 
matters in the context of the bill. 

We need to consider the bill in a wider context. 
In the Parliament we spend much of our time 
picking up the pieces of broken lives. We spend 
time thinking about sticking-plaster solutions for 
problems such as antisocial behaviour, disruption 
in the classroom, youth crime and drug addiction, 
although we know that a stable, loving family 
environment in a child’s early years can be critical 
in determining the child’s life outcomes. If the bill 
ensures that one more child in Scotland is able to 
live in a loving family environment and therefore 
have a better life outcome, it is worth supporting. I 
endorse the general principles of the bill. 

16:12 
Ms Maureen Watt (North East Scotland) 

(SNP): I, too, welcome the bill. There is no doubt 
that the laws on adoption that were made early in 
the previous century are no longer fit for purpose. 

I am glad that important aspects of the bill are 
getting a thorough airing, so I do not intend to refer 
to section 31, other than to comment that although 
arriving in the Parliament mid-term had its 
disadvantages, because I have had to play catch-
up, one advantage is that I have not made it on to 
the Bishop of Motherwell’s mailing list. 

As members have said, the individual child must 
be the focus of adoption procedures. As the 
minister said, older children, rather than babes in 
arms, are increasingly being considered for 
adoption. The wishes and views of those children 
must be heard and taken into account. The child’s 
interests must be considered first and foremost 
and if the child can articulate their wishes, they 
must be listened to. 

I am concerned about the provisions that will 
allow parental consent to be dispensed with if a 
parent or guardian is unlikely to be able to 
safeguard and promote their child’s health, 
development and welfare during the child’s early 
years. The parent’s situation might not be 
permanent. Many young parents are afflicted by 
alcohol and drug addictions and many women, in 
particular, are desperate to beat their addictions 
so that they can develop parenting skills and 
become good parents. 

Like Euan Robson, I welcome the introduction of 
permanence orders, which will give flexibility that 
has not hitherto been available. Adoption has a 
great finality about it—it is a separation from birth 
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parents, with no going back. That creates traumas. 
I know of young adults who, when they could, 
were desperate to find their birth parents but who 
at the same time did not want to offend their 
adoptive parents. One individual was left to lead a 
double life as a result of balancing their contact 
with both families. I therefore urge the minister to 
ensure that support services are not time limited. 
They must be holistic and available to adoptees 
and adoptive parents on a needs basis, regardless 
of time. Contact orders must be allowed, to 
minimise the traumatic experiences of some. I 
refer to the comments of Children 1st, which 
advocates wider family involvement, whether 
through arrangements for shared care or through 
future planning that may lead to adoption. In our 
deliberations, we must take into account the 
research that has been done in Ireland and 
elsewhere that shows the positive benefits of 
kinship care. 

People whom I have met to discuss children in 
care have given me the impression that some 
social workers do not always give kinship 
placement due weight. I acknowledge that social 
workers are hugely overloaded and that adoption 
may be seen as an easy solution that brings 
finality to cases, but it is not always in the child’s 
best interests. I know of cases in which parents 
and grandparents had no access to children while 
they were in care or going through the process of 
adoption—they were not allowed to forward 
birthday and Christmas presents or letters, which 
is extremely sad. Guidance on that is extremely 
important if we are to avoid those situations. In 
such cases, parents and grandparents often have 
to resort to legal proceedings, which cannot be 
good for anyone. 

Like Adam Ingram, I am disappointed that the 
minister has not seen it as a necessity to produce 
the new fostering strategy to be discussed in 
tandem with the bill. I am not reassured by the 
minister’s comments on that. Discussing the bill 
before having a fostering strategy is putting the 
cart before the horse. In 2001, the Executive 
promised to carry out a comprehensive review of 
fostering. If we adopted joined-up government, the 
bill would have been called the children (fostering 
and adoption) (Scotland) bill. That would have 
been a holistic approach to dealing with vulnerable 
children and would have sent out a message from 
the Parliament about joined-up thinking and 
government. 

Fostering leaves doors open. On any one day, 
more than 3,400 children are living with about 
2,200 foster carers in Scotland. The estimated 
shortage of foster carers is about 1,700. The 
funding shortfall of about £5.5 million leaves local 
authorities struggling to cover costs and 
condemns foster carers to dig deeply into their 
pockets, thereby incurring financial hardship. That 

is hardly a climate that will encourage families to 
take up fostering, which is often the first step to 
adopting. Most local authorities and agencies want 
clarity on how to deal with the excessive pressure 
on foster families, which often leads to instability 
and disruption in children’s lives, when fostering 
falls through. 

While the proposed power for the Scottish 
Executive to set rates for allowances, which 
addresses the long-term funding concerns, is 
broadly welcome, fostering involves a greater 
number of children and greater costs, and deals 
with complicated support needs. It is an important 
avenue for getting children out of local authority 
care and children’s homes, which we know fail far 
too many children in relation to their educational, 
social and developmental needs. Getting fostering 
right is essential for many children in Scotland. To 
give due weight to what Barnado’s, I and others 
believe to be the importance of fostering, it should 
have been part of the bill. However, I support the 
broad principles of the bill. 

16:20 
Frances Curran (West of Scotland) (SSP): 

The bill is extremely progressive. I agree with 
Susan Deacon about its attempt to provide 
stability and permanence for children who cannot 
be looked after by their birth parents. We will 
support the bill today but it still has a long way to 
go in a number of areas.  

The permanence orders that are provided for in 
the bill are a progressive step for security and 
stability, but we are missing an opportunity. One of 
the big problems is that of finding caring homes for 
the children who need that stability, permanence 
and security. The biggest problem will not be using 
permanence orders but finding families and foster 
parents where children can be placed with a 
permanence order. 

Although the bill is progressive, it is only half the 
picture; there are huge bits missing. Iain Smith 
said that he was reassured by the minister on the 
issue of the consultation on fostering, which is 
about to be published, but I am not. We need 
stage 2 amendments that will allow us, through the 
bill, not only to give foster parents more rights but 
to provide them with more stability and support. I 
hope that the Executive will support such 
amendments. Local authority guidelines are often 
not met; as soon as they are registered, foster 
parents should have the right— 

Robert Brown: Will the member taken an 
intervention?

Frances Curran: Yes.

Robert Brown: I accept the issue about the link 
between the fostering strategy and adoption 
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legislation, but would Frances Curran nevertheless 
accept that it is not a terribly good idea to try to 
amend such things bit by bit? It really has to be 
done as a whole and as part of a strategy that 
considers all the issues together. That is why it is 
important that we should debate fostering issues 
in the context of the fostering strategy. 

Frances Curran: In that case, when the minister 
sums up will he explain why the Executive not did 
wait for the fostering strategy to be published so 
that it could incorporate its findings into the bill? If 
he is serious about taking a holistic approach to 
children and about joined-up government, it would 
make sense, as Barnado’s points out in its briefing 
for the debate, to ensure that those issues are 
covered in the legislation.  

If the bill goes through too quickly, other issues 
will not be addressed, such as support and 
services. Anecdotal evidence is that often a crisis 
point tends to be reached in foster families when 
children get to the teenage years, which are 
turbulent in any family and for any parent. That 
happens with or without a permanence order. 
Most breakdowns in fostering arrangements occur 
during those years, yet there seems to be no 
consideration of support at that time for foster 
parents and the young people who are living in 
foster families. At that stage, many such children 
end up back in local authority care, which is ill-
equipped to provide for them. It is therefore 
important to consider where the pressures come 
from, not just in foster families or adoptive families 
but in families throughout the country.  

Financial security is another issue. In order to 
get foster parents to come forward, allowances 
could be built in and not be covered simply in 
guidelines. We need to appreciate foster families 
and foster parents. I have friends who are social 
workers and would like to foster. They work with 
children and families and would like to give their 
skills, but they cannot afford to do so. They cannot 
afford to work part time or give up their jobs 
altogether to take that step, but they have skills 
that would be essential for fostering some of the 
children whom we want to ensure are treated with 
equality in our society. However, those issues are 
just not discussed in our consideration of the bill. 

I find it depressing that the debate has dredged 
up the old prejudices yet again. I agree with Susan 
Deacon that families come in many different 
shapes and sizes. It is time to recognise that. Let 
us stop trying to pretend that that sort of society is 
not the one that we live in, because it is. We do 
not live in a bubble created by the Catholic Church 
or other faith organisations; we live in a society in 
which the statistics show that families come in 
many shapes and sizes. 

The prejudice is not only against same-sex 
relationships but against lone-parent families. The 

idea that only two parents can provide for a family 
is unacceptable. I am an unmarried mother, and 
“The Magdalene Sisters” says everything about 
what would have happened to me in the 1950s. 
The Catholic Church does not get the right to 
comment on my parenting skills. 

I respect Roseanna Cunningham for raising the 
issue of public opinion, but it is a false morality 
because it leads to people in public life—even 
MSPs—saying one thing about happily married life 
but then living another life. That hypocrisy does 
not serve the interests of law making or society as 
a whole, so let us have an open discussion. 

16:27 
Mr Kenneth Macintosh (Eastwood) (Lab): 

Frances Curran ended on a note of anticipation. 
Despite some of the rather sensationalist 
coverage of the bill and the debate around it, my 
experience as a member of the lead committee 
has been educative and even illuminating. I am 
not sure that I exactly shared the old-fashioned 
view of adoption as a process that involved 
childless couples taking into their homes young 
babies, usually from young single mothers, but 
there is no doubt that a residue of that thinking 
coloured my perspective when I first came to the 
bill. Indeed, there are still issues to do with 
secrecy and stigma, mostly from the older 
generation of adopted individuals, on which I might 
touch later if I have time. However, as has been 
made clear in the committee’s report and in 
today’s debate, more and more adoptions involve 
children over the age of two, three, four and 
above, who might come from chaotic and 
disturbed backgrounds. Their needs and those of 
their adoptive families are quite different from 
those of a few decades ago.  

The bill offers necessary reforms of and 
improvements to adoption law and practice that 
have been welcomed widely, but one of the most 
important new developments in it concerns 
adoption support and the new duty on local 
authorities to provide adoption services. I thank 
Barnardo’s for enabling me and my colleagues 
from the Education Committee to meet adults who 
had been adopted, who gave us their perspectives 
on the bill. That discussion revealed immediately 
that, far from stopping at the moment of adoption 
or shortly thereafter, adopted children’s need for 
support was lifelong. The bill’s initial proposal to 
divide support into pre-adoption services, adoption 
support services and post-adoption services struck 
us as creating an artificial divide, and I am 
delighted that, in its response to our report, the 
Executive has made a commitment to lodging 
amendments at stage 2 to address that point.  

The minister specifically referred to the anxiety 
among many people about section 52 of the bill, in 
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which it is suggested that there might be a limit of 
three years on the provision of post-adoption 
services, and I was very pleased to hear his 
assurance that support will not be time limited. 
However, I hope that he recognises my continued 
unease with any proposal that tries to shift legal 
obligations from one local authority to another. 
Given our experience, we can all imagine the 
scenario in which authorities are quick to terminate 
any continuing responsibility, resulting in a greater 
time lag before the needs of adopted children or 
adults are acknowledged. 

There are also clearly other problems in 
adoption support—namely, the patchwork nature 
of existing support services and the difficulties that 
families have in accessing them. I will give 
members a brief selection of comments from 
Adoption UK’s survey of services in this area. 

One person writes that there should be 
“One named contact who could guide you through the 
minefield which exists. Practical support is needed, 
perhaps years into placement, when certain behaviours, 
disabilities come to light. Financial support and respite are 
vital.” 

Another person says: 
“I finally accessed support through NHS & then probably 

only because I had inside knowledge and a very supportive 
GP! Financial support is vital if the child is older/hard to 
place with attachment problems.” 

Another says: 
“We were entirely unaware, post-placement or post-

adoption, that any support services were available to us. I 
accidentally stumbled upon Adoption UK’s website while 
surfing for information one day and was hugely surprised 
that such an agency existed. No-one … had ever 
mentioned this agency and its wealth of post adoption 
support.”

That makes me wonder how many other adopters 
are unaware of the support that might be available 
to them. 

In practice, many adoptive families are 
struggling to cope with children, traumatised by 
neglect or abuse, who have been shunted from 
family to carer to home in a process that is, in 
itself, too long and drawn out. Those families 
cannot access the advice, training, counselling or 
financial assistance that might enable them to 
make a success of adoption. As Adam Ingram 
said earlier, an estimated one in five adoptive 
placements break down—indeed, some say that 
one in three might be a more accurate figure. 

Quite often, in the lead-up to adoption, there will 
have been intensive social work intervention and 
families can be keen to get that out of their lives. 
However, a bigger difficulty lies in getting some 
professionals to recognise the on-going needs of 
adopted children. As Adoption UK pointed out, the 
needs of looked-after children are well 

documented and—these days, at least—more 
widely recognised. However, nearly all adopted 
children were looked-after children at some point 
and their needs did not cease at the moment of 
adoption. Support for adopted children and adults 
and for their families needs to reflect more closely 
that which is provided for children in care, not that 
which is provided for non-adoptive families.  

I want to touch on the resource implications of 
the bill. The Finance Committee provided a helpful 
analysis in which it questioned the Executive’s 
claims that the measures will be cost neutral. As 
the Finance Committee highlighted, the bill asks 
local authorities to provide additional services. As I 
have already mentioned, support services are thin 
on the ground. It is difficult to see how we will not 
create additional demand. Given that we are, 
undoubtedly, raising expectations, I believe that it 
would be wrong not to try to meet those 
expectations. 

Fiona Hyslop: We do not intend to vote against 
the financial resolution on the bill. However, does 
the member agree that it might be helpful if the 
Executive took the opportunity to provide 
supplementary evidence on the financial 
memorandum during stage 2, for precisely the 
reasons that he has mentioned? 

Mr Macintosh: I do. I believe that, in its initial 
response, the Executive has highlighted the fact 
that we are talking about falling numbers of 
adoptees generally. However, I think that we are 
looking forward to more work and thought from the 
Executive at stage 2. 

Many members have highlighted the need to 
address the parallel needs of fostered children and 
their families. We received powerful evidence, 
particularly from the Fostering Network Scotland, 
that highlighted the fact that the nature of fostering 
has changed and that it is now something akin to a 
profession or, at least, a skilled job. That evidence 
highlighted the need for a limit on the number of 
placements with a foster family, the pressing need 
for more foster parents to come forward and the 
need for the necessary funding to support that to 
be provided. I hope that the minister will recognise 
the anxiety and unease that exists over the future 
of fostering and the anticipation with which many 
await the Executive’s comprehensive and powerful 
national fostering strategy. 

An emotive point that emerged during our 
evidence-taking process related to the need of 
many involved for information. Birth parents and 
adopted individuals talked of how, at different 
times in their lives, they felt a crying need for 
information about each other. That affected the 
older generation of adopted people, who were 
adopted in an age of secrecy and stigma, rather 
than those who were adopted in the more open 
system under which we now operate. The adults 
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to whom I spoke were adamant that they should 
have control over any information about their lives. 
However, it was also clear to me that, whether 
required by the bill or not, further work needs to be 
done in this area.  

This is a welcome bill. I am particularly pleased 
to see the detailed and generous response of the 
Executive to the issues that were raised by the 
Education Committee. I look forward to debating 
those issues in more detail at stage 2. I commend 
the bill to the chamber.  

16:34 
David McLetchie (Edinburgh Pentlands) 

(Con): In winding up this debate for the 
Conservative party, I make it clear that the views 
that I will express are my own and that, as a party, 
we do not have a collective view on the issues that 
are raised by the bill. Our MSPs will have a free 
vote.

I welcome the fact that the proposed changes to 
the law on adoption have been brought forward in 
the context of a consolidated bill rather than by 
way of amendments to existing legislation. I am 
sure that members of the Parliament’s 
Communities Committee, who are labouring with 
the complexities of the Planning etc (Scotland) Bill, 
would have welcomed such an approach. In 
general, accessibility to our laws, their 
transparency and people’s comprehension of them 
would all benefit from more codification and 
consolidation of statutes, so I congratulate the 
minister on taking that approach. 

Although there is a significant area of 
controversy in the bill, to which I will turn shortly, 
the proposed changes have been widely 
welcomed and they follow extensive reviews of the 
law and practice of adoption. However, we have to 
ask ourselves a broader question. Why do so few 
people come forward to offer themselves as 
adoptive parents and foster parents? In that 
context, we must differentiate between, on the one 
hand, step-parent adoptions in which there is a 
pre-existing family relationship between the 
adopters and the adopted child and, on the other, 
situations in which there is no such family 
relationship. It is the latter category that is of 
greater concern to us. 

At present, only a married couple or a single 
person can adopt a child. In reality, adoptions by 
married couples account for about 95 per cent of 
the 400 or so adoptions in Scotland every year. 
There is no substantial evidence that amending 
the law to widen the category of persons who are 
entitled to adopt will significantly increase the 
number of people who come forward as adopters. 

Fiona Hyslop: As a member of the Education 
Committee, I point out that the committee 

acknowledges that. We do not think that there will 
be a large expansion as a result of the redefinition. 
However, the change will be significant for the 
individuals concerned. 

David McLetchie: I was just about to come to 
that. I acknowledge that the committee was 
sceptical that the change will significantly increase 
the number of adopters. The minister, in his 
evidence to the committee, was vague in the 
extreme about the increase. He went from 
suggesting that it might be half a dozen, which 
would be pretty insignificant, to suggesting that it 
could be 100, which would be substantial. I 
suspect that the outcome will be closer to the 
lower figure than the higher figure, which was a bit 
of rhetorical flourishing on the part of Mr Peacock. 

It is suggested that many people who would 
otherwise be willing to come forward as adoptive 
parents or foster parents are deterred by a 
politically correct screening process that rules out 
mixed-race adoptions or rejects people because 
they are too old at 40, because they are of the 
wrong class, or because of their faith. I accept that 
a lot of that is anecdotal and, no doubt, some of it 
is exaggerated, but we would be foolish to deny 
that it is a common perception and it must 
discourage some people from coming forward. I 
ask the minister to examine sections 9 and 10 of 
the bill and ask whether it is really necessary to 
provide that the courts or the agency must  
“have regard … to … the child’s religious persuasion, racial 
origin and cultural and linguistic background”. 

That is stated in the bill, but a broader 
interpretation might serve the purpose. 

Scott Barrie: Will the member take an 
intervention?

David McLetchie: No. I am sorry, but I have to 
make progress. 

On the controversial issue of extending the 
categories of persons who are able to adopt, I 
have to confess that I find it a difficult issue to 
judge. I start from the proposition that a case for a 
change in the law has to be made before we 
change the law. In the area of adoption, any 
change must be driven by a desire to secure the 
best interests of the child and not by pursuit of an 
equalities or gay rights agenda where the interests 
of children are relegated to being pawns in a wider 
social battle. 

I am not convinced that the case for change has 
been made on the basis of the evidence that was 
presented to the committee. We seem to have a 
curious, inverted approach in the Parliament. For 
example, on the question whether the case for 
change has been made, the committee states in 
paragraph 48 of its report: 
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“The Committee notes the very small volume of research 
that has been conducted in this area and the absence of 
any objective evidence that indicates that there should be a 
bar on eligibility to adopt.” 

Logically, of course, one could say, “The 
committee notes the very small volume of 
research that has been conducted in this area and 
the absence of any objective evidence that 
indicates that there should be a change in the 
law.” We seem to have got into a curious situation 
in which, rather than proving a case for change, 
we have to prove a case for not changing. We 
seem to have got the whole thing the wrong way 
round. 

Iain Smith: Will the member give way? 

David McLetchie: I am sorry, but I must carry 
on.

Roseanna Cunningham was right to refer to the 
precautionary principle as an approach that we 
should take to legislation. 

On extending further the categories of person 
entitled to adopt, now that civil partnerships are 
permitted in law, I have considerable sympathy for 
the view that the categories should be extended 
only to those who have entered into such a 
partnership and that there should not be a general 
extension to either mixed-sex couples or same-
sex couples who are simply cohabiting. As a 
general proposition, if a couple cannot make a 
legally binding commitment to each other, why 
should our adoption law consider them suitable to 
make what is the ultimate legal commitment to a 
child? 

I share the objection that many have made to 
the reference in the bill’s short title to
“the care and possession of children”. 

Children are not possessions and should not be 
treated as such. Adoption is not a process that 
enables a child to be acquired as some kind of 
lifestyle accessory, and I am sure that it was not 
beyond the wit of the draftsmen to come up with a 
better description of the relationship. For example, 
what is wrong with “custody” rather than 
“possession”? 

On balance, I will support the bill at stage 1, 
because it is not just about the narrow focus that 
has attracted so much attention. However, I will 
review its progress in committee—in particular, the 
deliberations on the amendment on civil 
partnerships that my friend and colleague Dave 
Petrie is proposing to lodge at stage 2—and then 
reconsider the situation when it returns to the 
chamber at stage 3. 

16:41 
Fiona Hyslop (Lothians) (SNP): This is an 

important and much-awaited bill. It draws on the 

raw emotions of the human condition, because at 
its core is a response to love and loss, hurt and 
harm. We must always remember that behind the 
bill are many children who need love and support. 
It is incumbent on us all to put them at the 
forefront of our consideration. 

I agree with David McLetchie on a number of 
points, which is quite worrying. I agree with him on 
the consolidation of the legislation, which is a good 
practice that has emerged. However, we note that 
there are 83 sections on adoption, 11 on 
permanence and one on fostering. I echo Susan 
Deacon’s point that perhaps not everything should 
be done by law. The minister is trying to tell us that 
the fostering strategy is probably more about 
policy and regulation than about primary 
legislation, but we do not know and cannot judge, 
because we do not have that before us. Many 
people have raised that concern. 

It has been an interesting debate. Adam Ingram 
set the bill in context as only one part of the wider 
policy issue and the wider concern about children 
in care and in need. I am disappointed that those 
who have commented about children living in 
families with drug and alcohol misuse are not 
present to hear that, because that is an important 
part of the debate. The First Minister says that 
more children should be taken into care. He 
should consider the bill’s financial memorandum 
and the absence of a fostering strategy before 
making such judgments and comments. 

Euan Robson talked about permanence orders. 
They provide the biggest step change in the bill, 
and they will make a big difference to individuals, 
especially bearing it in mind that many children 
who are up for adoption or who need a 
permanence order are not young, as used to be 
the case, but older. 

Elaine Murray made an interesting point about a 
partnership being tested as part of the assessment 
process. That is an important idea and should be 
considered. 

There are different opinions, and if they are 
expressed in a measured way in the chamber, 
they should be listened to and taken account of. 
Roseanna Cunningham talked about whether 
there was a need for an opt-out requirement for 
faith-based agencies. The committee tested that 
idea to a considerable extent, and we came to the 
view that it would not be required. However, it is 
clear that there is much to be learned from the two 
faith-based agencies that gave evidence, 
particularly on the need for a national perspective 
on operation and advice. I hope that the minister 
will consider that. 

At the end of the day, the issue is about children 
and what is in their interests. I take the minister’s 
point about children’s advice and views being 
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heard, and we may need to test that at stage 2. 
There were also some important contributions 
about contact orders. 

I am concerned about the leave-of-court 
procedure, about which the Faculty of Advocates 
is concerned, because it is not a part of Scots law. 

Scott Barrie made an important point about 
delay in the system. I am not convinced that 
changing the definition will create big growth in 
adoption numbers; that awaits proof. However, it 
will speed the system and stop the drift and delay. 
The adoption process can take several years, 
which is a lifetime to young children. That must be 
addressed. 

Kinship care has been discussed a lot and well 
argued. Unless the minister says so in his 
summing-up, I will not be convinced that the 
Executive has proposals on the table from which 
we can take comfort. I would like to hear 
something a bit more exact from him. 

Maureen Watt made an excellent speech that 
addressed many of the key issues that we must 
consider at stage 2. A particular issue is the idea 
that the adoption process is long lasting. The 
sense of identity that teenagers or sometimes 
people in their early 20s may want, even if they 
were adopted earlier, needs to be recognised. 
Support needs to be given at a later stage. Not 
having a fostering strategy to consider puts the 
cart before the horse, as Maureen Watt said. 

Maureen Watt also talked about the state as 
parent. We need to ensure that children can go 
into loving family homes because the state is not 
the best provider of services, support and 
parenting for children, despite the dedication that 
is shown by many people who work in the sector. 
We have an obligation to do something about that. 

Members, including David McLetchie, have 
talked about evidence. I do not think that evidence 
exists either way; we were not convinced of any 
evidence either way. However, that does not mean 
that we should not do the right thing. If the life 
chances of a small number of people can be 
affected, we should take action. If no evidence 
exists, that does not mean that we should have 
complete inaction. Inaction has for far too long 
bedevilled the adoption system, which needs to 
change. 

I urge members who are thinking about voting 
against the motion to note that this is stage 1 and 
that there is far too much detail that affects 
adoption more widely for members to vote against 
the motion now. Opportunities will arise at stages 
2 and 3. I see the logic of David Petrie’s proposal, 
although I happen to disagree with it. I urge 
members not to throw the baby out with the bath 
water by rejecting the bill. In his e-mail to us, John 

Deighan suggested that a vote of conscience 
should be taken at stages 2 and 3. 

We do not want to lock children out of loving 
homes, whether that means one or two children or 
the tens of thousands whom the bill could affect. 
We need to widen the pool of adopters. The rights 
of children to be adopted and to be given the love 
and care of a family home should come before any 
trade-off that involves individuals’ rights. The bill 
will create no right of individuals to adopt. 

Patrick Harvie normally makes good speeches, 
but I was disappointed that he did not mention 
children and that his speech was not about 
children. If we are to persuade people, we must 
ensure that the rights of children come first. That is 
precisely what representatives of gay 
organisations who gave evidence to the Education 
Committee did: they focused on the child’s needs. 

Patrick Harvie: Will the member give way? 

Fiona Hyslop: No—the Presiding Officer has 
indicated that I need to finish. 

The whole point of the bill is stability and the 
arguments about that are important. If members 
think that unmarried opposite-sex couples or 
same-sex couples should not be allowed to adopt 
as couples, perhaps they should lodge 
amendments to remove the opportunities for 
individuals to adopt. If the precautionary principle 
were applied, such opportunities would be 
removed. However, I doubt whether anybody 
would be prepared to do that. 

I say to members who are deciding how to vote 
that they must look to their conscience. As Lord 
James Douglas-Hamilton said, the question is one 
of compassion and wisdom. Wisdom says that we 
should consider the bill at stages 2 and 3. On 
compassion, our conscience should be not worn 
on our sleeve but felt in our heart. Conscience 
puts children first. I support the bill. 

16:49 
The Deputy Minister for Education and 

Young People (Robert Brown): I will begin my 
summation by thanking for their work the 
Education Committee, the other committees and 
the individuals and groups that have taken part in 
the bill process. The bill concerns a complex area 
of law that affects very profoundly the chances of 
children—some among the most disadvantaged in 
society—who all need the love and support of 
parents as they make their journey through life. In 
the present circumstances, an adoptive or 
fostering family is not available for some of those 
children. That is an important point that underlies 
some of the debate. 

Today’s debate has been excellent; it has been 
one of the highest quality debates that we have 
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had in this Parliament, with some excellent 
speeches from all sides of the chamber. 

As we know, the Adoption and Children 
(Scotland) Bill deals with adoption and the new 
status of permanence orders. Euan Robson spoke 
well about the advantages and improvements that 
those orders will bring about. The bill also touches 
on aspects of foster care, and I will return to that 
point. Although the legal framework for fostering is 
generally robust, we are developing the important 
fostering strategy, which we hope to publish for 
consultation before the end of the year. 

Even during my lifetime, the purpose of adoption 
and the place of children have shifted 
substantially. When I was involved in adoption law 
as a solicitor, most adoptions were either of young 
babies who had been given up by their mothers, 
often against the background of a different social 
climate, or they were step-parent adoptions to 
adopt into a new marriage the child of one of the 
partners. In either event, the idea was that the 
child lost his or her birth identity and usually had 
no contact with the birth parents. Today, we are 
much more aware of the importance of the young 
person knowing who they are and where they 
come from, and of the centrality of their identity to 
their well-being. 

As I said, we have had a very good debate; 
superb, in fact. We have heard from those who 
have looked into the bill in detail at committee, and 
from those who have personal experience through 
casework, professional practice and—quite 
movingly—their own lives. That has enriched our 
consideration of the issues. I am glad that there 
has been widespread support for the broad sweep 
of our proposals from across the parties and the 
chamber. 

There has, of course, been the controversial 
proposal to allow unmarried couples, including 
same-sex couples, to adopt jointly. I do not want to 
say much more about that. The arguments on both 
sides of the issue have been eloquently put, and 
we stand by the bill in this particular regard. If 
members are seeking an exemplar of the 
arguments in support of the proposal, they will 
have to go to Elaine Murray, who gave one of the 
classic speeches on the issue. 

For the record, I repeat that the key criterion for 
all decisions taken under the bill is that they 
should be taken in the best interests of the child 
concerned. No one, whatever their status, has a 
right to adopt a child. Equally, as the Education 
Committee stated, 
“extending the eligibility to apply to adopt to unmarried 
couples is unlikely to lead to massive increases in adoption 
applications but will improve the life chances of those 
children who are involved.” 

For some of those children, the choice is not 
between being adopted or fostered into a 
traditional family, if you like, or into an unmarried 
partnership of some sort; the choice is between 
being adopted or fostered or not. If not, they will 
remain either in bad conditions in their personal 
situation, or in institutional care, which we know 
does not exactly enhance their opportunities 
either. 

The Education Committee has handled this 
sensitive issue with good sense and discretion, 
and has done an excellent job in taking evidence 
from the many diverse groups that have an 
interest in the bill. As I have said before, we have 
gained a sense of the chamber’s view from the 
debate, and that view will stand against some of 
the more extreme views that we have heard from 
outside the chamber. 

I am clear that the work of the faith-based 
adoption agencies is vital and we want them to 
continue their valuable work. A little while ago, I 
met representatives from St Margaret’s Children 
and Family Care Society, and the St Andrew’s 
Children’s Society. I wanted to see whether, 
amongst other things, there are ways in which we 
can work with them and with the other agencies in 
the field to identify and support more good, 
prospective adoptive, permanence or foster 
parents to give more children an improved chance 
in life. That is an important aspect of the matter 
and many have commented on the quality of the 
evidence from those two societies. 

Although the main thrust of the bill is adoption, it 
is part of a larger package of initiatives that are 
aimed at achieving a step change in the outcomes 
and life experiences of looked-after children. We 
have already shown commitment by financing pilot 
models that target a spectrum of obstacles, to 
improve the educational outcomes of looked-after 
children. The more choices, more chances 
strategy has recently been launched. It aims to 
reduce the proportion of young people who are not 
in education, employment or training, of whom 
care leavers are a priority group. We want there to 
be ambitious services and aspirational attitudes. 
From speeches right across the board, I can see 
that the chamber’s view is that, while the problems 
faced by looked-after children can be deep-rooted 
and difficult, they are not impossible and they must 
be dealt with. 

I emphasise the huge debt that is owed to the 
efforts of adoptive parents and foster carers in 
tackling such problems. They take vulnerable and 
challenging youngsters into their homes and offer 
them care and support in a way that many of us 
would feel unable to do. In many instances, in 
doing so they turn around the lives of the young 
people concerned. 
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Given that the bill has 113 sections, many of 
which are complex, technical and difficult, the 
suggestion that we should have dealt with broader 
issues of fostering in the bill is not particularly 
practical. The bill recognises the crucial role of 
such carers by requiring authorities to ensure that 
support services, which are vital to maintaining 
successful placements, are made available to 
adoptive parents. As we have pointed out, the bill 
takes account of the through-life aspect, which the 
Executive very much takes on board. 

Our commitment to fostering was underlined by 
the extra £12 million that we allocated to local 
authorities to help them to develop services 
further. We want to make more moves in that 
direction. Ministers are very clear—if they were not 
clear beforehand, they will certainly be clear after 
today’s debate—about the importance and 
urgency of the fostering strategy and the various 
connected aspects. However, the strategy will 
need to deal with many difficult issues, such as the 
maximum number of children in foster families, the 
levels of support, issues of multiple placements, 
the training for foster parents that Rosemary Byrne 
mentioned and the issue of the state being a 
corporate parent. Above all, the strategy will also 
need to take forward the work on kinship care and 
on fostering allowances, both of which are 
complex issues that present a number of 
challenges. However, we have said that we will 
bring substantive proposals before the chamber. 

I want to respond to several points that 
members made along the line. Fiona Hyslop 
highlighted the importance of adoption leave. I 
agree with her that the provision of such leave is 
good practice among good employers. However, 
as a reserved issue, the matter is not within the 
powers of this Parliament. 

Adam Ingram and others mentioned family 
group conferencing, which is a procedure or 
format that the Executive supports. Family group 
conferencing is appropriate in many situations—
although perhaps not in all—and is one of a 
number of facilities that should be taken into 
account by the people involved in these issues. 

Several members, including Adam Ingram, 
suggested that the bill fails to give a voice to 
children. However, I have already quoted section 
9(4), which I read out in response to Roseanna 
Cunningham. There may be issues about the 
wording of the section, which we would be more 
than happy to consider in further detail, but the 
intention is certainly that the views of the child and 
the child’s best interests across the board—
whatever the child’s age—should be taken into 
account by all concerned and in the right way. 
That is an important aspect that underlies much of 
our legislation. 

Euan Robson talked about the best interests of 
the child, which is the issue that has perhaps 

dominated the debate. Section 9(3) mentions 
“the need to safeguard and promote the welfare of the child 
throughout the child’s life as the paramount consideration.” 

Although that is different phraseology, without 
question the intention is to achieve what is in the 
best interests of the child. Again, we are not 
particularly bound to that precise wording, but we 
have included in the bill wording about the 
importance of that aspect. 

Iain Smith asked about the timescale for the 
national system of fostering allowances. I point out 
that we need to consult on that with the relevant 
agencies, but we will produce detailed proposals 
once that has been done. By the way, I was 
interested in Phil Gallie’s new-found enthusiasm, 
in the context of Iain Smith’s speech, for the 
European convention on human rights. I look 
forward to Phil Gallie’s support for the Scottish 
Commissioner for Human Rights Bill as that 
proceeds through Parliament. 

Scott Barrie made an important point about the 
need for local authorities to plan properly for the 
youngsters in their care. How to avoid multiple 
placements is very much the sort of strategy that 
we will seek to develop through regulation and in 
the context of the fostering strategy that we bring 
forward. We want to ensure that we have excellent 
services on the ground that deal with people’s 
needs. 

Susan Deacon cautioned against trying to 
prescribe on the face of the bill all the wider issues 
connected with kinship care and the other matters 
that we think are important in that context. The bill 
prescribes that courts are entitled to take on board 
all the circumstances of the case that need to be 
taken into account. In adoption and fostering, it is 
best practice to look to the family, among others, 
for support of this kind. 

At the end of the day, the bill is an important part 
of a wider strategy that is aimed at significantly 
improving the lives of many of our most vulnerable 
children and at meeting the needs of both their 
birth family and their new family. Our purpose is to 
give those vulnerable children the day-to-day 
sense of belonging and security that is vital to their 
achieving a sense of hope and well-being for the 
future. They have a right, as we all do, to the kind 
of family life that allows them the confidence to 
excel, to achieve their own potential and to 
become successful and responsible citizens. 

I end on the very helpful words of Euan Robson, 
who said that at the end of the day the judgment 
on all these matters must be 
“What would I want for my child”? 

That is a good note on which to finish. I ask 
Parliament to support the Executive motion and to 
approve the general principles of the Adoption and 
Children (Scotland) Bill. 
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Adoption and Children (Scotland) 
Bill: Financial Resolution 

17:00 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of motion 
S2M-4310, in the name of Tom McCabe, on the 
financial resolution in respect of the Adoption and 
Children (Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Adoption and 
Children (Scotland) Bill, agrees to any increase in 
expenditure of a kind referred to in paragraph 3(b)(iii) of 
Rule 9.12 of the Parliament’s Standing Orders arising in 
consequence of the Act.—[Robert Brown.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 

Business Motion 

17:00 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of business 
motion S2M-4787, in the name of Margaret 
Curran, on behalf of the Parliamentary Bureau, 
setting out a business programme. 

Motion moved, 
That the Parliament agrees the following programme of 

business— 

Wednesday 20 September 2006 

2.30 pm Time for Reflection 

followed by Parliamentary Bureau Motions 

followed by  Health Committee Debate: 10th 
Report 2006, Care Inquiry 

followed by Business Motion 

followed by Parliamentary Bureau Motions 

5.00 pm Decision Time 

followed by Members’ Business  

Thursday 21 September 2006 

9.15 am Parliamentary Bureau Motions 

followed by Scottish Conservative and Unionist 
Party Business 

11.40 am General Question Time 

12 noon First Minister’s Question Time 

2.15 pm Themed Question Time— 
Environment and Rural 
Development; 

 Health and Community Care 

2.55 pm Preliminary Stage Debate: 
Edinburgh Airport Rail Link Bill 

followed by Financial Resolution: Edinburgh 
Airport Rail Link Bill 

followed by Parliamentary Bureau Motions 

5.00 pm Decision Time 

followed by Members’ Business  

Wednesday 27 September 2006 

2.30 pm Time for Reflection 

followed by Parliamentary Bureau Motions 

followed by Executive Business  

followed by Business Motion 

followed by Parliamentary Bureau Motions 

5.00 pm Decision Time 

followed by Members’ Business  

Thursday 28 September 2006 

9.15 am Parliamentary Bureau Motions 

followed by Executive Business 
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Decision Time 
17:01 

The Presiding Officer (Mr George Reid): 
There are five questions to be put as a result of 
today’s business.  

I propose to ask a single question on motions 
S2M-4770 to S2M-4772 inclusive, on the 
reappointment of deputy ombudsmen. The 
question is, that motions S2M-4770 to S2M-4772 
inclusive, in the name of John Scott, on the 
reappointment of deputy ombudsmen, be agreed 
to.

Motions agreed to. 
That the Parliament nominates Lewis Shand Smith to 

Her Majesty The Queen for reappointment as Deputy 
Scottish Public Services Ombudsman from 30 September 
2006 until 29 September 2007. 

That the Parliament nominates Carolyn Hirst to Her 
Majesty The Queen for reappointment as Deputy Scottish 
Public Services Ombudsman from 30 September 2006 until 
29 September 2007. 

That the Parliament nominates Eric Drake to Her Majesty 
The Queen for reappointment as Deputy Scottish Public 
Services Ombudsman from 30 September 2006 until 29 
September 2007. 

The Presiding Officer: The next question is, 
that motion S2M-4711, in the name of Peter 
Peacock, on the general principles of the Adoption 
and Children (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  

Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
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Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con) 

ABSTENTIONS

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Cunningham, Roseanna (Perth) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Matheson, Michael (Central Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

The Presiding Officer: The result of the division 
is: For 103, Against 8, Abstentions 8. 

Motion agreed to. 
That the Parliament agrees to the general principles of 

the Adoption and Children (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S2M-4310, in the name of Tom 
McCabe, on the financial resolution in respect of 
the Adoption and Children (Scotland) Bill, be 
agreed to. 

Motion agreed to. 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Adoption and 
Children (Scotland) Bill, agrees to any increase in 
expenditure of a kind referred to in paragraph 3(b)(iii) of 
Rule 9.12 of the Parliament’s Standing Orders arising in 
consequence of the Act. 

The Presiding Officer: The next question is, 
that motion S2M-4779, in the name of Margaret 
Curran, on approval of a Scottish statutory 
instrument, be agreed to. 

Motion agreed to. 
That the Parliament agrees that the draft Automated 

Registration of Title to Land (Electronic Communications) 
(Scotland) Order 2006 be approved. 

The Presiding Officer: The final question is, 
that motion S2M-4780, in the name of Margaret 
Curran, on designation of a lead committee, be 
agreed to. 

Motion agreed to. 
That the Parliament agrees that the Communities 

Committee be designated as the lead committee in 
consideration of the Schools (Health Promotion and 
Nutrition) (Scotland) Bill at Stage 1. 

The Presiding Officer: That concludes decision 
time.

Penicuik Leisure Facilities 

The Deputy Presiding Officer (Trish 
Godman): The final item of business is a 
members’ business debate on motion S2M-4419, 
in the name of Christine Grahame, on leisure 
facilities in Penicuik. 

Motion debated, 
That the Parliament notes with concern the proposed 

closure of Ladywood Leisure Centre, Queensway Leisure 
Centre and the Jackson Street Centre and the threat to 
Penicuik Town Hall, all valuable resources for Penicuik’s 
people; notes that the consultation by Midlothian Council 
was initiated after the decision to make the closures and is 
only directed at the transition of provision to the Penicuik 
High School development; considers that, while the 
facilities being provided adjacent to Penicuik High School 
are to be welcomed, these will not meet the requirement for 
those facilities which are to be closed nor will have the 
capacity to accommodate all activities; further considers 
that these closures will impact on the community’s health 
and well-being, will remove the provision of services to the 
young in keeping them off the streets and to mothers and 
elderly people in providing a point of social contact, and 
considers that the Scottish government should enter into 
discussions with local community groups, including the 
community council, to assist in identifying options to ensure 
that these facilities remain open. 

17:05 
Christine Grahame (South of Scotland) 

(SNP): I thank the Deputy Minister for Finance, 
Public Service Reform and Parliamentary 
Business in anticipation of his response to the 
debate, which I believe is the first in seven years 
to deal specifically with Penicuik. The town is in 
the invidious position of being under the control of 
Midlothian Council while also being part of the 
Scottish Parliament constituency of Tweeddale, 
Ettrick and Lauderdale, and I sympathise with the 
many Penicuikians who feel that it tends to fall 
between two stools. 

It is taken as read that the Parliament hesitates 
to interfere with local authorities’ remit and 
responsibilities. That said, many communities 
have been thrown into turmoil and many 
individuals left distressed by the way in which the 
closure of certain facilities in Penicuik has been 
decided; by the failure to consult members of the 
public who will be affected; by the local authority’s 
failure to inform itself of the diverse and distinct 
social and recreational facilities provided at 
Jackson Street, Ladywood, Queensway and 
Penicuik town hall; and by the telling requirements 
with regard to the capacity of the proposed 
facilities at Penicuik high school. 

Some campaigners are in the public gallery 
tonight, each of them representing tens of other 
people. All those people, who number in their 
thousands, have signed a petition that will come 
before the Public Petitions Committee on 27 
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